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Abstract

This thesis argues that migration control operates as policing. It is a deceptively simple
argument, yet it opens up analysis of migration control in a new and productive manner.
Drawing together two separate bodies of literature, migration and policing, to consider the
operation of migration control, is the primary contribution of the thesis. Policing is modelled in
the thesis with a relationship of power as its central identity, developing Findlay and Zvekic¢’s
comparative contextual approach in Alternative Policing Styles." It approaches policing as a
dynamic relationship and process that is not tied to a particular institutional identity or a
single normative function. Rather, policing is modelled as a practice of authoritative,
discretionary decision-making. The thesis explores the relationship between migration control

and policing as more than state police institutional involvement in migration control.

The argument that Australian migration control itself is discretionary is not new. However, the
analytical lens of policing draws attention to areas of discretion that are often overlooked (and
that lack accountability) - at the level of the individual encounter, bureaucratic decision
making, as well as structured into law and policy. Further, the lens of policing enables a
framework that challenges key conventional binaries in migration analysis between the citizen

and non-citizen, legality and illegality, and between the national and global.

The particular analysis facilitated by exploring migration control in its operation as policing is
the second key contribution of the thesis. The thesis examines four contexts of migration
control within Australia, and compares the operation of control in these scenarios against the
policing model: the role of employers in migration policing; immigration raids and location
activities; the decision to release a migrant from detention; and the functioning of the
character test. In this empirical examination, the thesis draws on in-depth interviews with
illegal migrants in Australia as well as with professionals and community advocates working in
the field, analysis of interview participants’ Immigration Department files, and analysis of
Australian migration law insofar as it guides and constrains (or fails to constrain) migration

policing practices.

! Mark Findlay and Ugljesa Zveki¢, eds., Alternative Policing Styles: cross-cultural perspectives (Deventer
The Netherlands; Boston: Kluwer Law and Taxation Publishers, 1993).
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The broader purpose in taking migration policing seriously as a practice that is not completely
captured by migration and citizenship law, is to investigate the relationship between migration
policing and the nation-state. By considering whether the thesis findings on migration policing
endure outside the national context, the thesis explores how migration policing operates
beyond the nation, which is the third main contribution of the thesis. The thesis introduces a
conceptual approach that links the mobile and transversal operation of migration policing and
the constitution of a global citizenship which does not rely on supra-national global authority.
It considers theoretical approaches to the operation of power through the management of
global circulation, which ultimately emphasises the paradox of migration policing as both
border policing, and inextricably tied to the constitution of a borderless global citizenship

identity.
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Part I:

Setting the Scene:
Policing Concepts
and Australian

Migration Control



An Introduction:
Migration control as policing

A Introduction

For many people in Australia, the term “border policing” summons association with dramatic
standoffs in Australian waters between the Australian navy and unauthorised boats such as
the 2001 Tampa incident,’ or the treacherous and sometimes tragic journeys to Australia.’ The
popular notion of border policing thus focuses on Australia’s geographic borders and the
spectacular display of state power. Even accounts that acknowledge migration control’s
broader operation within Australia, as well as at the geographical border, assume it sets
national boundaries of the sovereign territorial state, the national identity, and the political

citizen.

This thesis challenges this assumption on two levels. The primary argument is that Australian
migration control operates as policing. This represents both a commitment to an analytical
lens, and a comparative exercise between particular migration control contexts and policing as
modelled in the thesis. The empirical study of four migration control contexts shows that the
operation of migration policing is diverse and dynamic. These scenarios illuminate the fact that
the authority of the nation-state in migration control is just one of the factors that structure
the power relationships engaged in migration policing. Migration policing’s power to
constitute new authority is a product of the asymmetric relationship of power it embodies, not
fully described by the sovereign power to expel from the nation. This relationship of power
draws in civil actors in making new laws who are not legal citizen members of the polity,
harnesses solidarity action by supportive community members to engage control, and draws

on force and the performance of authority to obtain “consent” where there is no formal legal

? David Marr and Marian Wilkinson, Dark Victory (Crows Nest, N.S.W.: Allen & Unwin, 2003).

* See for example the sinking of the SIEV X which resulted in 353 deaths of asylum seekers travelling to
Australia: Tony Kevin, A Certain Maritime Incident: the sinking of SIEV X (Carlton North, Victoria: Scribe
Publications, 2004)., More recently the sinking of a boat travelling to Christmas Island in December 2010
resulted in up to 50 deaths: AAP, "The coronial inquest into asylum seeker deaths off Christmas Island
has heard from local residents," The Australian(11 July 2011),
www.theaustralian.com.au/news/nation/the-coronial-inquest-into-asylum-seeker-deaths-off-christmas-
island-has-heard-from-local-residents/story-e6frgbnf-1226092480690.



authority. The diverse impetus for the activation of migration policing, and the diverse factors
that shape its discretionary exercise of power, challenge the characterisation of migration

control as simply an affirmation and performance of the power of the nation-state.

Further, the thesis challenges the notion that migration control operates through boundary
setting, whether territorial, identity based, or positive notions of citizenship. The diverse and
dynamic operation of migration policing frustrates any delineation of boundary, no matter
whether that boundary is conceptualised as disaggregated, multiple and shifting,* or non
territorially based and performed through bureaucratic and legal decision making.® Instead |
argue that migration policing is better conceived as a mobile relationship of power, that is, as
a dynamic relation that is not contingent on borders, and indeed, the last chapter of the thesis
explores the notion of migration policing’s capacity to disaggregate power relationships
beyond the Australian context through a concept of a global social citizenship. This approach
does not focus on global citizenship as a positive essential identity, unified by a base level
political participation. Rather, migration policing constitutes a key feature of global citizenship
— freedom to move across the globe — by constraining or enabling migratory movement. By
exploring the example of global citizenship as the product of migration policing beyond the
nation, through relationships of policing, the thesis posits a truly fluid conceptualisation of
globalised policing relationships. Global citizenship in this regard appears not as a product of
supra national laws or institutions, nor even of positive global norms. On the one hand, the
legitimacy of migration policing (and thus global citizenship) is itself a product of mutual inter-
state recognition of the power of each nation-state to determine entry and exit into territory.
On the other hand, the legitimacy of individual migration decisions is partly bestowed by non
state dynamics such as labour markets and consumer education markets. The crucial factor in
the legitimacy of migration controls is not that the state is the source of authority but that
migration controls are perceived as authoritative. The constraints on movement as a feature
of global citizenship are characterised thus by mobile circulating relationships of power, not by

national borders.

* Alison Kesby critiques international law’s focus on the territorial border which she says may obscure
the other ways that borders determine lives and outcomes. The meaning and function of borders shift
for different groups, that is borders have multiple and shifting meanings and functions. Borders are also
multiple in the manner they can overlap and coexist in the same national space. See Alison Kesby, "The
Shifting and Multiple Border and International Law," Oxford Journal of Legal Studies 27, no. 1 (2007).

* Connal Parsley talks about how the border is inaugurated into being through the initial interviews
between Immigration Department officials and asylum seekers at the airport, determining whether
there is a prima facie asylum claim from their account in interview. He refers to the border as a
“performance” to highlight the way it must be continuously re-established. Connal Parsley, "Performing
the Border: Australia's Judgment of "Unauthorised Arrivals" at the Airport,” The Australian Feminist Law
Journal 18(2003).



Part A of this chapter introduces the rationale for the thesis research, its focus, and its
contribution to existing analyses of migration control and the limits of the thesis argument.
Part B provides an overview of the thesis method and sources. Part C sketches the overall

thesis argument and development.

In this thesis | use the term “illegal migrant” and “illegal migration”. In a sense this affirms the

IH

deviance that has been ascribed to “illegal” migrants because of their immigration legal
status.® Nevertheless | use it because my research examines the transition between legal and
illegal immigration status in order to investigate what elements determine this transition. It
researches how persons become illegal, both in the sense of immigration legal status and the
social experience of the deviance attached to that term. | use the term “illegal” to keep the

distinction between illegal and legal immigration status front and centre.
Rationale

My investigation is motivated by three considerations. First, the focus of public and scholarly
attention overwhelmingly has been on the criminalisation of illegal migrants, their
construction as deviants, and their spatial exclusion via immigration detention and border
patrol. This attention has focused on refugees and asylum seekers, particularly through illegal
boat entry, as the object of migration control. Yet these focal points provide only a limited and
highly politicised picture of migration control and thus the conclusions that are drawn about
the operation of power engaged by migration control are limited. My research seeks to
suspend such assumptions and develop a portrait of the operation of discretionary power
through migration control, both through its selection of data and in its modelling of control as
policing. Second, despite the volume of literature on migration law and control, the voice of
migrants experiencing migration control processes remains largely absent. In part | think this
reflects the degree to which litigation, research, and even non-government organisations and
social movements supporting illegal migrants, have framed their activities within the dominant
and narrow legitimacy of refugee rights. The voices of non-refugee illegal migrants have not
yet carved a space to be heard. Drawing on interviews with illegal migrants, | argue, opens up
how the impacts of migration control should be conceived, and thus provides a starting point
for a more fluid conceptualisation of migration control. My bigger hope is that the thesis sheds
some light on how illegal migrants experience control processes outside detention. Listening

to these voices brings to the fore the “troubling recognitions” that have operated to naturalise

® By way of example, in seeking human research ethics approval for this thesis, the ethics committee
expressed concerns about my safety as a researcher interviewing “illegal” migrants.



the operation of the border, voices that migration policing has in various ways diminished or
excluded from social consideration.” By listening to these voices to understand the effects of
migration control, the thesis aspires to contribute to an alternative discourse on the control
exercised in migration policing. Third, control of illegal migration engages more than simply
the control of movement between nation-states. Existing literature acknowledges the effect of
migration control in shaping economies, especially the informal economy. Yet by and large
migration control is still conceived of as primarily within the national frame. By examining a
non-institutional and non-structural approach to migration policing, the thesis aspires to
explore whether and how migration policing might operate beyond the nation in the global

sphere.

The thesis focus

Migration control within Australia

The focus of the empirical investigation is migration control in particular contexts within
Australia, specifically contexts where non-citizen’s immigration legal status changes. That is,
contexts of detection and location of illegal migrants, changing definitions of immigration legal
status through visa policy, release from immigration detention into the community, and visa
cancellation. At the end of the thesis, the focus turns to exploration of these findings outside
the national context, so as to explore theoretically the operation of migration policing through

the example of its role in constituting global citizenship.
Migration control practices, not outcomes

The empirical exploration focuses on practices and instances of migration policing discretion.
This is a major departure from accounts that centre their study of migration control by
reference to a particular institutional or structural outcome of migration control. There are
two that | mention so as to highlight the unique exploration in this thesis. The first approach
concentrates on the status of illegal migrants as the diametric opposite of legal citizenship,
and thus migration control as primarily engaging with national membership by excluding illegal
migrants. The argument runs like this. Migration law has been argued to be more important in

determining Australia citizenship than citizenship law, because permanent residence visas

7 Phil Scraton refers to “troubling recognitions” as those stories and information that have been
“denied, neutralised or reconstructed”: Phil Scraton, Power, conflict and criminalisation (London:
Routledge, 2007), 14-15.



operate as the major barrier to citizenship.® Further, the stated object of the Migration Act
1958 (Cth) (“the Migration Act”) is to “regulate, in the national interest, the coming into, and
presence in, Australia of non-citizens”.? The Migration Act and the Migration Regulations 1994
(Cth) (“the Migration Regulations”) provide that visas are required for entry and stay in
Australia, and set out the criteria for visa grants and the entitlements that accompany
respective visas.'’ That said, the whole purpose of the Migration Act has been argued to be
regulating physical presence in Australian territory through control of entry and exit as a
function of determining membership status.’” In other words, illegal migrant status involves

exclusion from the national polity constituted by citizenship.

The second, and connected, contrast to the thesis approach to which | want to draw attention
are accounts that consider migration control primarily in terms of its boundary inscription.*
That is, as physical exclusion through detention or interception at the border.” Or as legal
measures that “move the border offshore” and “harden” the external Australian border,
through excision laws, the deployment of Australian document examiners at overseas airports
and technological developments in biometric identification.™ These accounts focus largely on

the exclusion function in migration control.

® Catherine Dauvergne, "Confronting Chaos: Migration Law Responds to Images of Disorder," Res
Publica 3(1999).

® Migration Act 1958 (Cth) s 4(1)

% Migration Act 1958 (Cth) s 4

" Kim Rubenstein, Australian Citizenship Law in Context (Pyrmont, NSW: Lawbook, 2002), 230 and 29-
33;

* This is implicit in media and scholarly interest in controls primarily on illegal entry

" Suvendrini Perera describes Australian immigration detention as “not Australia”, conceptualising
detention as a boundary inscribing practice: Suvendrini Perera, "What is a Camp...? ," Borderlands e-
Jjournal 1, no. 1 (2002), www.borderlandsejournal.adelaide.edu.au/vollnol_2002/perera_camp.html
" see this agenda outlined in the Protecting the Border and Managing the Border short-lived series of
statistical and operational reports on border control published by the Liberal Government covering the
period from 1 July 1998 to 31 June 2005: Border Control Compliance Division (Department of
Immigration and Multicultural Affairs), "Protecting the border: immigration compliance,” (Belconnen,
A.C.T.: Department of Immigration and Multicultural Affairs, 1999); Border Control and Compliance
Division Strategic Assessment Unit, Department of Immigration and Multicultural and Indigenous
Affairs, "Managing the Border: immigration compliance," (Belconnen, A.C.T.: Department of
Immigration and Multicultural and Indigenous Affairs, 2004); Compliance Policy and Case Coordination
Division Compliance Framework Branch, Department of Immigration and Multicultural and Indigenous
Affairs, "Managing the Border: Immigration Compliance 2004-05 edition," (Belconnen, A.C.T.:
Department of Immigration and Multicultural and Indigenous Affairs, 2005); Compliance and Analysis
Branch Compliance Section, Border Control and Compliance Division, Department of Immigration and
Multicultural and Indigenous Affairs, "Managing the Border: Immigration Compliance 2003-04 edition,"
(Belconnen, A.C.T.: Department of Immigration and Multicultural and Indigenous Affairs, 2005).



The character of Australian migration policing

The thesis models policing via its essential elements. The analytical commitment to policing
enables focus on migration control as a process rather than an outcome and thus traces the
diverse and dynamic ways through which migration control is transacted. The thesis argument
that migration control operates as policing is evidenced through comparison between the
policing model and four migration control contexts within Australia. The common features in
the deployment of migration’s policing function across these different contexts illustrate the
character of Australian migration policing. These themes are set out in the section below

headed “thesis contributions to existing analysis of migration control”.
A borderless operation of migration policing outside the national context

The thesis findings about Australian migration policing found the final step of exploration of
the potential for a borderless notion of migration policing. This is pursued by a theoretical
investigation of migration policing’s contribution to constituting global citizenship. The thesis
finding that migration policing relies on authorities other than the nation-state is not enough
to base the argument that the control agenda in migration policing would remain the same
without the sponsorship of the nation-state. Yet the empirical findings compel further
exploration as they suggest that migration policing is not simply about managing entry, exit
and stay within bounded states, nor completely explained as transitions between immigration
legal status and citizenship identities. Rather, it is about managing movement across the

globe, a process that continues within the state and continues on departure from that state.

Conventionally, a binary between the national and the global setting has been established
through the order that international relations bring to conceiving of the globe as a collection
of bounded political communities.” In this context, migratory movement is movement from
one bounded community to the next and control occurs at the border. The last chapter of the
thesis explores how migration policing’s management of transitory movement challenges its
characterisation as national border policing. We are “living in a world in motion”,*® which
makes transitory movement, and its control, of central importance. The number of migrants as

a proportion of the total world population remains comparatively low, at 3.1%,"’ yet this

 Nevzat Soguk and Geoffrey Whitehall, "Wandering Grounds: Transversality, Identity, Territoriality,
and Movement," Millennium: Journal of International Studies 28, no. 3 (1999).

'® Katja Franko Aas, "Analysing a World in Motion: global flows meet ‘criminology of the other’,"
Theoretical Criminology 11 no. 2 (2007).

" see United Nations Population Division, "International Migrant Stock: The 2008 Revision," United
Nations, www.esa.un.org/migration/index.asp?panel=1. Note though these figures do not include



represents more people living outside their country of birth than at any other time in history.*®
The number of people living outside their country of birth has doubled in the last 50 years and
amounted to 214 million in 2010," which in an earlier estimation of just under 200 million
would make the fifth most populous country following China, India, the United States and
Indonesia.”® Moreover increasing numbers of people are residing in places where they are not
citizens, and where they do not desire to become citizens.”" That is, migration is increasingly
temporary. Thus increasingly migration policing operates as control over movement which
draws on the tools of immigration status and territory, rather than equating with control over

immigration status and place.

Nonetheless, migration policing does operate as a process of inclusion and exclusion. Part of
that inclusion and exclusion reflects visa criteria such as skills, family relationships and so on.
However it also reflects notions of good and bad character,” stereotypes about deviancy and
criminality,”® assessments that indicate adherence to control conditions,” Australian
integration,political negotiations with civil migration policing actors and many other
factors.” These factors cannot be reduced to the construction of national borders. It is when
migration policing is explored outside the nation-state that the thesis argument that migration
policing cannot be conflated with border policing, becomes most clear. The last chapter of the
thesis explores migration policing as it is formed through globalised policing relationships. It
explores the foundations of migration policing as it traces migratory movements themselves,
as it restructures power relations by managing their circulations across the globe, rather than

control through national borders.

unauthorised migration numbers. In estimating international migrant stock, these figures equate
international migrants with the foreign-born whenever possible.

'® Maria José Alcala (United Nations Population Fund), "State of World Population 2006: A Passage to
Hope, Women and International Migration," in State of World Population (New York: United Nations
Population Fund, 2006), 6.

** |nternational Organization for Migration, "World Migration Report 2010: The Future of Migration
Building Capacities for Change," (Geneva 2010), 115.

% Alcala, "State of World Population 2006: A Passage to Hope, Women and International Migration,” in
State of World Population: 6.

% Alison Brysk and Gershon Shafir, “People out of place: globalization, human rights, and the citizenship
gap." (New York: Routledge, 2004).

- chapter 6

: 1 chapter 4

s chapter 5

® chapter 6

" chapter 3



Global citizenship and migration control

The thesis does not aspire to provide a cohesive overview of globalised governance.” But
through tracing policing relationships within and without the national context, it puts forward
a fluid conceptualisation of a form of global governance that is not dependent on a single
national or supra national source of authority, whether an institution or a law.”® It does,
however, identify global governance by hegemonic norms or values.” An example of a
borderless notion of migration policing is identified through its contribution to constituting
global citizenship. Global citizenship is a tentative and highly contested concept. Migration
policing treats global citizenship as a status, a feature of which enables individual autonomy
over movement. Migration policing contributes to founding global citizenship by its negative
determination of citizenship as constraint over legitimate movement. In this way, migration
policing also mediates the benefits of inclusion and access to the global community that are

integral to constituting global citizenship.

Citizenship in the supra-national context has no constitutional or legislative founding. Nor is it
formed by a consistent inclusive dominant norm that enables a base level of political
participation at a global level,*® though some argue that international human rights is the first
step to enable civil rights that would in time develop to encompass political and social rights.™
The constraint on legitimate movement is not a constraint that is the result of a global supra-
national norm to restrict the movement of all persons who are blue eyed for example. Rather
migration policing’s capacity to constrain movement is contingent on the mutual recognition
across the globe of nation-state power to determine entry and stay onto territory and thus
legal and legitimate immigration status. Further, migration policing determines migrant
legitimacy to move by assessing multiple factors (risk factors, skills in demand, credibility of

intention to study, security risk factors, to name just a few) which are themselves shaped by

7 By “governance” | refer to “...a relatively persistent set of often conflicting practices select and
construct some social object that is acted on in such as ways as to control, restrain, limit and direct the
activities of the selected object of governance.” See Alan Hunt, Governance of the Consuming Passions:
A History of Sumptuary Law (New York: St. Martin's Press, 1996), 3.

8 Anne-Marie Slaughter, "Everyday Global Governance," Daedalus 132, no. 1 (2003).

* Ulrich Brand, "Order and Regulation: Global Governance as a Hegemonic Discourse of International
Politics?," Review of International Political Economy 12, no. 1 (2005). Brand explains global governance
as a hegemonic discourse of international politics that provides a guide for action. The five dimensions
of discourse he flags are: globalisation, world problems and global challenges, RealPolitik, Utopia and
democracy, and the general interest of world society.

* For some, the essence of global citizenship is participation in a global political arena. This might mean
a crucial focus on the role of global governance in facilitating or obstructing the development of a global
civil society: see Michael Muetzelfeldt and Gary Smith, "Civil Society and Global Governance: The
Possibilities for Global Citizenship," Citizenship Studies 6, no. 1 (2002).

*! Brysk and Shafir, "People out of place: globalization, human rights, and the citizenship gap."



global economic circuits or dominant political motifs. Though the global features of economy
and politics and the norms encouraged by these features are fluid and changing, migration
policing’s role in determining access to the global community through constraining individual

autonomy over movement is constant.
The thesis contribution to existing analyses of migration control

The unique aspect of this thesis is its analytical commitment to exploring migration control as
policing. This yields two major findings. First, migration control is shown not to operate as a
straightforward assertion of national sovereignty, or as an operation of features of the nation-
state such as legal citizenship. Existing literature posits that migration law has a changing
relationship with legal institutionalisations such as citizenship law that found the nation
state.” Yet explanations of illegal migration control draw attention to its operation as
primarily national, whether as a war like state response,” symbolic affirmation of national
identity in globalising times, or as continuous affirmation of the normative status of national
sovereignty in international relations.* Exploring the dimension of policing in Australian
migration control reveals that migration policing is a relationship of power that cannot be

reduced solely to determination of national membership nor control over territory.

The deployment of policing in the migration control contexts studied reveals policing themes
that recur across these contexts and develops a portrait of migration policing. The first theme
shows that the impetus for migration policing is diverse, as are the factors that determine it.
The thesis explores these factors, ranging from the value of migrant labour to industries based
in Australia, stereotypes of suspicion, deviance and risk that shape criminal justice policing,
assessments of the credibility of information put forward by visa applicants and of the
likelihood of continued contact with the Immigration Department, and more. In essence these
factors reflect the capacity for the policing agent to enforce the control objectives shaped by
the parties to the policing relationship, in particular legal, political and social contexts.
Although the specific factors are contingent depending on the particular context, the second

feature of migration policing is its constitution of social rather than legal citizenship.” It is the

* Two accounts are explored in detail in chapter 1, by scholars Saskia Sassen and Catherine Dauvergne.
* Michael Grewcock, Border crimes: Australia’s war on illicit migrants (Sydney, N.S.W.: Institute of
Criminology Press, 2009).

] Anthony Burke, "The Perverse Perseverance of Sovereignty," borderlands e-journal 1, no. 2 (2002),
www.borderlands.net.au/vollno2 2002/burke perverse.htmi.

3 Legal citizenship sets out the legal rights and responsibilities of citizenship, whereas social citizenship
refers to the social conditions and relations that mediate and determine a uniform and equal
experience of legal citizenship. Without full social citizenship, not all legal citizens experience equal



broad discretion available to migration policing that makes these diverse drivers of migration
policing possible. Each empirical study analyses elements that create this broad discretion.
Migration policing’s discretion is a product of its legal structure of powers and accountability,
the social context, and the fragmented operation of migration policing through both
government and civil bodies, as well as individual community members. Not only do the
factors driving migration policing diverge with manifestations of the nation state, the third
feature of migration policing is its reliance on the endorsement of policing authority apart
from that bestowed by migration law. The empirical study demonstrates how policing
authority is generated through the threat or use of force, through symbolic assertions of
authority, through economic relationships of power, as well as through norms that generate
personal and social obligations. As such it is the perception of migration policing authority that
is critical in controlling migratory movement, more than the particular source of such
authority. In the national context, the administrative and constitutional legality of Australian
migration law forms the fourth theme of migration policing. This particular legal setting
provides weak accountability for migration policing, which further enhances its discretion. |
argue this does not dispel the durability of the thesis analysis of Australian migration policing
outside the national context. Rather it provides an avenue of connection to the global context
as global citizenship, insofar as it exists, has no constitutional or legal founding, and is
constructed in analogous fashion to social citizenship in the national arena. The identity of
migrant illegality in the Australian context as constructed in relation to normative ideals of
social citizenship is the final theme that emerges. This negative identity shaped by migration
policing practices provides a further avenue of connection to the global context, which | will go

on to explain.

The thesis does not argue that the policing themes that emerge characterise migration control
to the exclusion of other factors. In the national context, migration controls do implement visa
criteria, and thus contribute to constituting who is granted permanent residency and
eventually citizenship. However, the discretion involved in migration decision making means
that it is not enough to glean an understanding of migration control solely from the visas
classes and criteria that grant permission to enter and stay in Australia as set out in the
Migration Act and Migration Regulations. Further the thesis does not explore migration

control contexts to argue that the particular analysis that characterises migration policing in

participation and enjoyment of citizenship status. For a good overview of the origins of the terms “social
citizenship” and “social inclusion” see Luke Buckmaster and Matthew Thomas, "Social inclusion and
social citizenship—towards a truly inclusive society," in Research Paper no. 08 2009-10 (Canberra: Social
Policy Section, Australian Parliamentary Library, 2009 ).

10



the control contexts examined represents migration control. It is the themes of migration
policing discussed above that represent migration control, though the actual outcomes vary.
The thesis argues migration control as policing has a role in broader frameworks of control and
policing, not solely the framework of legal citizenship and nationhood. The themes of
migration policing that emerge demonstrate the compatibility between migration policing in
the national setting with its occurrence outside the nation. This provides a new method to
conceptualise the global ambit of migration policing. Scholars such as Peter Andreas and Ethan
Nadelman have pointed to growing international norms against slavery, and against sex
trafficking, amongst others, as evidence of global policing.’® Others point to global police
institutions such as the United Nations police, or draw evidence of policing that operates
solely in the global realm.” In contrast, the thesis approach to migration policing as a policing
relationship, that is, not bounded by time and space, offers a fluid conceptualisation of
globalised policing relationships. The compatibility between the national and global frame

shows the integration between these forums evident in globalised policing relationships.
The limits of the thesis argument

The empirical part of the study concentrates on the time period from 1996 to 2010. It is
outside the scope of the thesis to consider whether this period represents a change in
migration policing themes, for example, if, during another time period, migration policing
reinforced Australian national boundaries. The empirical study is limited to migration control
contexts within Australia as the themes and issues addressed by migration policing are specific
to the particular historical and political context in which they occur. A comparative study of
other nations is outside the scope and aspirations of this thesis.” The last chapter explores,

however, how features of Australian migration policing are not limited to the Australian

% peter Andreas and Ethan Nadelmann, Policing the globe: criminalization and crime control in
international relations (Oxford ; New York Oxford University Press, 2006), 17-58.

*” Note that United Nations police operate as a unit within United Nations peacekeeping operations, not
as a stand-alone global police force: United Nations Police, "United Nations Policing," United Nations,
www.un.org/en/peacekeeping/sites/police/policing.shtml.

* For the United Kingdom see for example: Leanne Weber and Loraine Gelsthorpe, Deciding to Detain:
How Decisions to Detain Asylum Seekers are Made at Ports of Entry (Cambridge: Institute of
Criminology, University of Cambridge, 2000); Leanne Weber and Todd Landman, Deciding to Detain: The
Organisational Context for Decisions to Detain Asylum Seekers at UK Ports (Colchester: Human Rights
Centre, University of Essex, 2002); Leanne Weber, "Decisions to Detain Asylum Seekers: Routine, Duty
or Individual Choice? " in Exercising Discretion: Decision-Making in the Criminal Justice System and
Beyond, ed. L Gelsthorpe and N Padfield (Uffculme: Willan, 2003). For the United States see Andreas
and Nadelmann, Policing the globe: criminalization and crime control in international relations. For
Europe see Didier Bigo and Elspeth Guild, eds., Controlling Frontiers: free movement into and within
Europe (Aldershot: Ashgate, 2005).
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context, by examining their compatibility through the notion of globalised policing

relationships managing circulation across the globe,

Each of the migration control contexts studied scrutinises individualised outcomes that are
limited to the particular instance at hand. As mentioned above, the thesis does not argue that
the particular outcomes in the instances discussed represent how future migration control
decisions will be made. It is the recurrent themes of migration policing traced across the

migration control contexts that can be generalised as characteristic of migration control.

The four control contexts sample civil involvement in migration control, as well as Immigration
Department decision making, supportive community member sponsorship, and state police
involvement in migration control. These focus on common contingent factors underlying the
differing delivery of migration policing by diverse actors. The thesis was not however an in-
depth study of a single institutional culture in these differing contexts. This was a theoretical
decision early in the thesis research, arising from the model of policing applied, and also
because the thesis takes as its starting point an investigation of the significance of illegal status

in migration control, not controls exercised by a particular institution.

The examination of migration policing’s reliance on authority beyond that of migration law
does not argue that national authority is absent. Migration law bestows the legal power and
justification for that authority. Rather, the argument is that migration policing involves more
than national authority, and more than migration law that is being authorised. For example,
the Australian trend towards employer sponsored visas in the skilled migration stream
effectively draws in global economic circuits into migration decision making. However
sponsorship requirements are set out in Australian migration law, and thus cannot be

completely separated from law, though they involve more than law.

Although the empirical focus is the control of illegal migrants, some aspects of migration
policing show its potential extension to migrants in general in Australia. The absence of
citizenship in the Australian constitution ensures that Australian membership is not
conclusively established through citizenship bestowed by legislation.* Legislative citizenship is
not enough conclusively to discount an individual’s alien status, which would therefore

formally bring that person under the scope of the Migration Act and liability to migration

** peter Prince, "Mate! Citizens, Aliens and ‘Real Australians’ - the High Court and the case of Amos Ame
" in Research Brief (Canberra: Parliamentary Library, Law and Bills Digest Section, 2005).
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control.”® Migration policing’s constraint of the potential for illegal migrants to overcome their
illegal status through participation in the Australian polity foreshadows its control of migrants
more generally. Outside the nation, the negative identity of the global social citizen is shown
to be constituted in part by migration policing’s constraint (or facilitation) of movement across
the globe. In fact, the last chapter of the thesis as a whole specifically addresses the question
of the limits of the thesis empirical study. It is devoted to precisely the question of the
durability of the empirical findings about Australian migration policing outside the national

context.

B An overview of method and sources

A model of policing as the first step in the thesis method

The goal in this qualitative research is to analyse the relationship between migration control
and policing, focusing on migration control as it impacts on illegal migrants. This requires a
method that first develops a definition of policing to make visible and cohere a set of practices
as “policing” practices.*’ Models have been understood as “concept or theory that offers the
best way of understanding a social phenomenon” and that “explains and describes the
essential aspects of a concept or theory based on structured assumptions.”** The policing
model in this thesis is developed from both theoretical and sociological studies of policing. It
proposes elements of policing that are essential to policing, but are not the only elements of
policing. The model also represents an attempt to avoid assumptions about the framework
that policing might draw on as a source of authority and legitimacy. In this way it was
developed with the global environment of multiple and disaggregated sources of authority in
mind. In essence, the model of policing | adopt conceives of policing as a relationship of power
that through that relation gains the discretion and authority to police illegal migrants. The
model does not reduce policing to isolated interactions between police and the policed. It
acknowledges that every interaction takes place within existing legal, political and social

dynamics.

“Ibid. Further, chapter 1 and chapter 4 discuss incidences whereby citizens or lawful migrants were
subject to migration policing, either through the Immigration Department’s incorrect identification of
immigration legal status, or incidentally through detection and apprehension practices that involved
questioning of persons in a particular raid.

* The policing model is set out in chapter 3 of the thesis.

* Allan Y. Jiao, "Matching Police-Community Expectations: A method of determining policing models,"
Journal of Criminal Justice 26, no. 4 (1998): 292.

13



My development of a policing model is the key technique adopted to develop the thesis
argument that migration control operates as policing. It is the hinge between theory and data
in the thesis. It bridges theory and method. The model is used firstly as a point of comparison
to consider whether migration control operates as policing and as a lens to illuminate
migration practices that act as policing. Secondly it operates as a link to enable comparison
across different contexts to further scrutinise the recurrence and consistency of migration
control’s operation as policing. Thirdly the elements of the model become the base for
theoretical development of policing that at the end allows exploration of whether migration

policing is necessarily tied to the national.

The model proposes policing as a relationship of power and authority within specific control
contexts. The model is centred on the manner in which discretionary decision-making
advances the control dimension of migration control, and in so doing transfers authority from
the legal text, through discretion, into active relationships of power and subjugation. In these
relationships, authority rests in obedience to policing rather than the detailed dominion of

law.

The policing model, data collection and theory building

The model of policing in the thesis essentially involves a relationship of power, engaged in
particular events and practices, between the policed illegal migrant and the policing agent. It is
these two voices, in tension in the policing relationship, that provide the two data sets for the
thesis. These are not fixed subject positions that gain an essential character simply from their
identity as police or policed. Both the police and the policed are plural identities. For example,
those empowered with migration control duties are from a range of organisations, both state
based and private, as well as private individuals. Thus policing agents hold very different
formal obligations, differing discretionary power and draw on different sources of authority to
endorse their power. Those migrants who are policed also have multiple identities and their

capacity to negotiate social citizenship is determined by their particular context.

The selection of contexts for data collection was shaped by features of the policing model, and
examination of existing literature on migration control.” Study of the four migration control

contexts progressively refined the conceptual character of migration policing. This method is

* For examination of existing literature on Australian migration control see chapter 1.
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described by Glaser and Strauss as “theoretical sampling”. * “Theoretical sampling” involves a
data collection process that is informed by the progressively developing theory, theory guides
the next stage of data to be collected to further investigate the theory.*® The character of
Australian migration policing foreshadows that migration policing is not tied to the national
location of the empirical study. The last chapter of the thesis considers the durability of this
finding outside the national place and political epoch that limited the empirical study of
migration control contexts. It explores the potential of migration policing to operate beyond
the nation through its action on controlling the benefits of global citizenship, that is, in

restricting migratory movement.

The policing model as the bridge for comparison of migration control across different

contexts

The control contexts

Four key contexts of contemporary Australian migration control were selected — the
involvement of employers in migration control, the detection and apprehension of irregular
migrants, release from immigration detention, and visa cancellation for failure of the character
test. These control contexts were selected after examination of existing literature on the
operation of migration control.**The unique character of migration policing deployed in these
contexts is highlighted by exploring the tension between migration law and control practices,

as well as that between migration control and legal citizenship.

Each context engages a different relationship of policing, and study of each respective context
concentrates on how one or two of the elements of the policing model are deployed. One
control context reveals the role of employers in migration policing which draws in non-state
based forms of authority and legitimacy. Another control context highlights how migration
policing discretion is expanded by default by the administrative legality of migration law. The
third shows that release from immigration detention is conditional on the establishment of a

policing relationship, not on lawful immigration status. The last context demonstrates how

- Anthony Bottoms, "The relationship between theory and empirical observations in criminology,” in
Doing Research on Crime and Justice ed. Roy D King and Emma Wincup (Oxford Oxford University Press,
2000), 43-44, 52-53.

* Ibid., 45. See also Mark Findlay, The Globalisation of Crime: Understanding Transitional Relationships
in Context (Cambridge ; New York: Cambridge University Press, 1999), 1-19. Findlay uses what he refers
to as “comparative contextual analysis” in an analogous way.

“® Chapter 1 reviews existing Australian migration control literature through the frameworks of law, the
institution of the Immigration Department and statistical reporting of the use of migration control
powers.
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discretion is layered and integrated into migration law to enable policing of any migrant,

regardless of visa status.
Comparison across different contexts

The comparative endeavour across control contexts is a challenge because each control
context is discrete, generating knowledge and meanings particular to the context at hand.
Further the model of policing proposed means policing cannot be generalised as a specific
activity, objective, institution or law. It is always dynamic and context specific. Thus | draw on
comparative contextual analysis to draw out the recurrent policing themes across the differing
social, legal and political circumstances in the four migration control contexts studied.”’
Comparative contextual analysis deconstructs how processes in different scenarios are
conceptualised by gaining an understanding of their social meanings.”® My research method is
based on the premise that illegal immigration status does not unify illegal migrant experience.

To be an illegal migrant is the product of migration law and policing:

... in the mare profound sense that the history of deliberate interventions that have revised

and reformulated the law has entailed an active process of inclusion through ”illegalization”.49

The contexts sample key social relationships that determine the extent to which an illegal
migrant is able to “overcome” the restrictions of their illegal status. The contexts also sample
the transition between legal and illegal status as it is effected by change in formal legal status,
and as it is effected by transition in the social experience of the same immigration legal status,
for example by apprehension as an illegal migrant. That is, they highlight the social meaning of
illegal status. The contexts also draw out how policing authority is established by sampling
policing relationships. These policing relationships include individual encounters between
migration policing agents and illegal migrants, and political negotiations between civil and
state policing agents. The way that policing generates and stabilises authority is explored
through the social meaning of policing authority for both parties in the policing relationship, as
well as the legal features that legitimate policing’s discretionary authority.*® Comparison of the

social meanings of illegal status and policing authority across the varied scenarios enables the

# Findlay, The Globalisation of Crime: Understanding Transitional Relationships in Context: 1-19.

* Mark Findlay and Ralph Henham, "Integrating Theory and Method in the Comparative Contextual
Analsis of Trial Process," in Research Methods for Law, ed. Mike McConville and Wing Hong Chui,
Research Methods for the Arts and Humanities (Edinburgh Edinburgh University Press, 2007).

* Nicholas P. De Genova, "Migrant 'lllegality’ and Deportability in Everyday Life," Annual Review of
Anthropology 31(2002): 439. See also Nicholas De Genova, "The Queer Politics of Migration: Reflections
on 'lllegality' and Incorrigibility," Studies in Social Justice 4, no. 2 (2010): 110.

*® These indicators are discussed in further detail in the preface to Part Il of the thesis.
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recurrent features of migration policing to be teased out from their specific contexts. In this

way the common themes of migration policing emerge.

The collection of data: two perspectives in the policing relationship

As mentioned earlier, the model of policing influences how data is collected, and the
ethnographic approach to interpreting the voices of the police and the policed in migration
control encounters. In every policing encounter there are two sides to the policing
relationship, that of the policing agent and that of the policed. Hearing from both sides of the
policing relationship, as they exist in constant tension to determine meaning, is crucial to
explore how migration control operates as policing. Understanding the policing relationship as
more than embodied encounters shapes the sources of data used to develop and present the

perspective of each of the voices in the policing relationship.

The voice of illegal migrants in this research

The account of the policed illegal migrant is crucial to appreciate how policing effects control,
the impact of migration control in controlling migrant movements, those elements that make
policing authoritative, and how policing informs people about their place in Australia and so
on. Direct accounts from migrants of the impact of migration control centre the actual practice
of discretion and individual’s interpretation of policing practice as indicative of its meaning
and significance,51 rather than the aspiration or potential for policing discretion canvassed by

law and policy.”

The accounts of illegal migrants in the policing relationship are sourced from a mixture of
semi-structured interviews conducted with participants, primary documentary evidence from
participants’ personal Immigration Department files, and their voices as they emerge from
publically reported tribunal and judicial decisions. The centrality of illegal migrants’ voices to
the methodology of the thesis research is not solely demonstrated by the direct use of quotes
from interviews. It is also presented through descriptions of migration procedure and the

experiences of groups of illegal migrants. It has driven the research questions, as well as the

*! Note that the experience of policing is necessarily perceived through culturally and socially-
economically determined perceptions of policing and migration control practices. The importance of
culturally specific interpretations was illustrated in a study on the meanings of social support and
support-seeking strategies of immigrants and refugees in Canada: Miriam Stewart et al., "Multicultural
Meanings of Social Support among Immigrants and Refugees," International Migration 46, no. 3 (2008).
Michel Foucault, "Afterword: The Subject and Power," in Michel Foucault: Beyond Structuralism and
Hermeneutics With an Afterword by Michel Foucault, ed. Hubert L Dreyfus and Paul Rabinow (Brighton:
The Harvester Press, 1982). Foucault talks about how the study of power is really the study of the
subject.
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choice of particular migration control practices that form the thesis focus. In this way, illegal
migrants participate as knowledgeable informants about migration control practices rather

than as passive research objects.”

Issues of access to the voices of illegal migrants arise for both the personal and publically
available sources of data. Access to interview illegal migrants was difficult. lllegal migrants are
inaccessible as a population precisely because they are illegal, and occupy marginal social
standing.> The question of access also raises ethical issues that are discussed below. Although
illegal migrants share an illegal status, this does not constitute an essential common identity or
community in Australia. Instead illegal migrants are atomised and live in fear of detection. The
interviews reflect selectivity as although participants were recruited so as to include a variety
of experiences of migration control within Australia, participation in this research also reflects
the relationships | had developed over time in migrant and refugee communities and with
persons who work with or know persons living without visas.*® Semi-structured interviews
with persons who were illegal or had been illegal in the past focused on the following subject
matter: life in Australia without a visa including practical issues such as work and shelter as
well as social relationships, experience of apprehension as illegal, how an individual became

illegal and if relevant became legal, and life in Australia on a bridging visa.>®

Similarly, the glimpses into illegal migrants’ experience of migration control from publically
reported cases are also selective and not easily accessible.”” The perspective of illegal migrants
is largely missing from the routine official records maintained by the Immigration
Department®*and from tribunal and judicial decisions. This absence, and conversely the
selectivity of its presence, is in part a result of the legal structure of immigration decision-

making. Firstly, the legality of migration control practices is rarely a relevant factor in visa

- Giorgia Dona, “The Microphysics of Participation in Refugee Research," Journal of Refugee Studies 20,
no. 2 (2007): 212.

* Franck Duvell, Anna Triandafyllidou, and Bastian Vollmer, "Ethical issues in irregular migration
research, CLANDESTINO, European Union Citizens and Governance in a Knowledge-based Society.," in
CLANDESTINO Undocumented Migration: Counting the Uncountable, Data and Trends Across Europe
(Research DG, 2008).

2 Staring discusses how both interview based and documentary based ethnographic research involve
different forms of selectivity: Richard Staring, "Different methods to research irregular migration,” in
The Ethics of Migration Research Methodology: dealing with vulnerable Immigrants, ed. llse van Liempt
and Veronika Bilger (Brighton, U.K: Sussex Academic Press, 2009), 83-97.

%% See more detail with regards to the interview themes at Appendix B.

*” The kind of selectivity is specific to the particular documentary material considered. For example, see
Staring’s discussion of the selective character of material before the court in his examination of judicial
investigations to learn about the social organisation of human smuggling: Staring, "Different methods to
research irregular migration."

** | refer to the Immigration Department annual reports, statistical reports, and website information.
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determination decisions which form the bulk of migration tribunal and judicial review cases,
and as a consequence, migrant experiences of control practices rarely feature in these
decision records. Secondly, judicial review of migration control practices does not provide a
basis for non-citizens to lawfully remain in Australia,” which acts as a disincentive for migrants
to pursue judicial action. Thirdly, merits based judicial review is not available, thus limiting the
inclusion of fact based accounts in court decisions.” Thus illegal migrant experience of
migration policing is systematically and routinely silenced by their illegal status, which forces
these voices out of legal, social and political forums, and makes it even more important that

these voices be heard.”

Whether interview or documentary, the source of the voice of the illegal migrant used in the
thesis is not held out to be empirically representative of illegal migrants’ lives and experiences.
The thesis does not aim to create a representative account of illegal migrant experience in
Australia. The aim of the thesis rather is to explore and map some of those otherwise hidden
experiences, not to homogenise the experiences of illegal migrants.*’This departs somewhat
from a key trend in refugee studies which has sought from inception to develop a perspective
which focuses on commonalities in refugee experience.*® A representative approach to forced
migration narratives which facilitates direct policy recommendations has been argued to be an
important method to advance ethical research by providing benefit to the researched
population. ® However, this is not the only way to approach the ethics of research with illegal

migrants as a vulnerable population, as will be discussed further below.

*» Non-citizens are eligible for a bridging visa to remain in Australia to await determination of judicial
review only for direct review of a valid substantive visa application.

® Migration Act 1958 (Cth) s 474. Note that migrant accounts are present to some degree where
statutory declarations are included in judicial decisions. However, the exclusion of merits based judicial
review, which is restricted to matters of jurisdictional error, largely excludes migrant voices from
immigration based judicial decisions.

** David Brown argues that “In situations where ‘normal’ access to the forms of circulation of
expression, to the ability to take part in acts of what | have elsewhere called, ‘discursive citizenship’
(Brown 2002: 323) in a democratic polity, are routinely restricted or prevented, it is more important
than ever that these suppressed voices be heard.”: David Brown, "Giving Voice: The Prisoner and
Discursive Citizenship," in The Critical Criminology Companion, ed. Thalia Anthony and Chris Cunneen
(Sydney: Hawkins Press, 2008), 229.

“ paula Saukko utilised the metaphor of a patchwork quilt, with no centre, to stitch together the stories
of five anorexic women, and through this rejected the idea of framing the characters as homogenous:
Paula Saukko, "Between voice and discourse: quilting interviews on anorexia," Qualitative Inquiry
6(2000).

® Dona, "The Microphysics of Participation in Refugee Research."

* Karen Jacobsen and Loren B. Landau, "Researching refugees: some methodological and ethical
considerations in social science and forced migration," in New Issues In Refugee Research (Geneva:
UNHCR, 2003).
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The more pertinent issue with regards to representation of the voices of illegal migrants is the
extent to which the thesis presentation of the impact of living without a visa on people’s lives
in Australia, and the social meanings illegal migrants ascribe to illegal status and policing
authority, is reliable. An important initial observation is that ethnographic research can never
be objective.” By setting out the process by which the voice of illegal migrants is established
in the thesis, and reflecting on my own presence in the research, | attempt to acknowledge
and make the presence of myself as a researcher visible, rather than present that element as
neutral. An important part of authorising the voice of the policed illegal migrant is the use of
multiple sources to establish that voice, and in particular to place those voices in their social
and legal context.*® Interviews with illegal migrants alone are not sufficient to develop an
understanding of the critical social, cultural and legal factors that form their perceptions of
migration control practices, and inform their actions. The experiences relayed in interviews are
affirmed through consideration of their consistency with official sources such as Immigration
Department policy and procedure, as well as with the personal Immigration Department files
of some interview participants.57 Personal Immigration Department documentation enables
confirmation of the timeframe events occurred, and analysis of the extent to which the
individual’s perception of an event (the identity of the policing agent, the basis for the policing
intervention, the context in which powers were exercised) corresponds with that reported by

the Immigration Department or other policing authority.

Secondary materials serve two purposes. They enable the accounts of interview participants to
be confirmed, and they add to the picture that develops from the mosaic of illegal migrant
voices. Drawing together accounts of migration control practices that are incidental in
secondary commentary is itself a method of analysis that reframes these narratives from their
original reporting in the context of immigration detention or refugee experiences amongst
others, to make visible the varied experiences of migrant illegality.®® The secondary sources

relied upon in drawing out the voice of the policed subject are many and varied — from

* Andrea Fontana and James H Frey, "The Interview: From Neutral Stance to Political Involvement," in
The Sage Handbook of Qualitative Research, ed. Norman K Denzin and Yvonna S Lincoln (Thousand
Oaks: Sage Publications, 2005).

5 David W. McCurdy, James P. Spradley, and Dianna J. Shandy, The Cultural Experience: Ethnography in
a Complex Society (2nd Edition), (Long Grove, Illinois: Waveland Press, 2005).

¥ seein particular Immigration Department’s detailed procedure manual which includes template
forms, template interview questions and template decision records: Policy Advice Manual 3, available
via legal subscription services LexisNexis Australia or Legend.com.

* These secondary sources include for example Ombudsman reports, inguiries into particular cases
(such as those into Cornelia Rau, Vivian Alvarez Solon, and Mohammad Haneef), reports by the
Australian Human Rights Commission, and so on. These sources are referenced in each chapter.
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Ombudsman reports, investigative journalist style reports, refugee written texts and letters

included in books, submissions to government and so on.

In addition to interviews with illegal migrants, documentary evidence and secondary materials,
peer and professional knowledge discerned from structured interviews with other migration
agents and lawyers in the field and non-legal advocates, peer delivered seminars for
professional development, and the seven years experience | have in the migration law field

1. The multiple

also affirm that the accounts of illegal migrants in this thesis are not atypica
sources are used to triangulate or enhance the validity of the experiences of illegal migrants
and the social meanings they attribute to illegality and marginal immigration legal status.”®
The experiences of illegal migrants reported in the thesis are held out as indicative rather than
representative or complete, there being no such thing as the representative experience of

illegal migration. Rather, they show the possibilities of migration’s policing function.

The voice of the policing agent in this research

In contrast to those who are policed, the voice of the policing agent is abundantly prevalent in
the social, public, legal and bureaucratic materials relied upon in my research. The goal in
examination of the voice of the policing agent is to establish the extent of discretionary power
of policing agents, the diversity of impetuses and objectives across policing agents, and to

examine the importance of their support of migration law and control processes.

The identity of the policing agent drawn upon in the thesis reflects the fragmented operation
of migration control as involving multiple institutions and individuals. The government entities
include Immigration Department officers, the Immigration Minister, state police and the
Australian Federal Police. The non-governmental entities include employers, education
providers and community sponsors for detainees seeking release from immigration
detention.”* The official discourse of law, policy, procedure, institutional reports, is utilised as
the primary source for the voice of most of the policing agents considered in the thesis. One
policing voice that was missing from the official discourse of policing was the voice of non-

institutional community policing agents, specifically, community sponsors of detainees for

* The seminars | have attended have been delivered by migration agents and lawyers with generally
twenty years experience in migration law. These seminars are certified for delivery for mandatory
education requirements for ongoing registration as a migration agent. They include seminars on illegal
migrants, visa cancellation, student visas, permanent residency, and the character requirement. Note
also that | outline my experience in the migration law field below.

7 Stewart et al., "Multicultural Meanings of Social Support among Immigrants and Refugees."; Dona,
"The Microphysics of Participation in Refugee Research," 213.

" The entities involved in migration policing are detailed further in chapter 1 at 42-46.
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release from detention.” These individuals were vital to interview as they are motivated by
their support of the illegal migrants they police, and as such interviews focused on their
experience of conflict between their support for migrants and the roles prescribed by legal
undertakings and their relationship with the Immigration Department and other authorities.”
Interviews of policing agents were otherwise unnecessary for the thesis goal of building a

picture of the impact of policing practices on illegal migrants.

Multiple sources are used to develop the perspective of the policing agents, and triangulate to
confirm the authority of its representation. These sources are specified in each chapter. These
sources include law as well as policy, namely, the Migration Act 1958 (Cth), the Migration
Regulations 1994 (Cth), the Immigration Department’s Procedures Advice Manual 3 (PAM 3)
and Ministerial Series Instruction (for policy and procedures to be later incorporated into PAM
3). By drawing on law and policy as the “voice” of the policing agent | do not mean to suggest
that policing practices are merely the enforcement and application of those laws. Although
migration control is a highly bureaucratised form of control, it is also highly discretionary. Thus
the perspective of the policing agent must focus on particular examples of the operation of
migration control. Examples of migration control practices are drawn from the Immigration
Department annual reports and website, Immigration Department decision records (obtained
by Freedom of Information requests and provided by illegal migrant interview participants),
Migration Review Tribunal, Refugee Review Tribunal and Administrative Appeal Tribunal
decisions, Federal Magistrates Court, Federal Court and High Court decisions and transcripts
and evidence given to Senate Legislative Committee inquiries. Examples are also sourced from
ad hoc governmental inquiries such as those of the Ombudsman, the Human Rights
Commission (formerly the Human Rights and Equal Opportunity Commission), and the annual
reports of the Australian Federal Police and the Australian Security and Intelligence
Organisation. Interviews with migration agents and lawyers working in migration law provide a
supplementary source to qualitatively triangulate the voice of the policing agent, specifically
as to ways that migration procedure has operated in addition to legislative text and policy and

procedure.”® The sources of the voice of the policing agent — derived from both primary and

" There are other examples explored in the thesis that could also be seen as coming within this
definition of community policing, namely, the involvement of employers in monitoring the immigration
legal status of employees and education providers monitoring student visa compliance. However in
both these examples the role and expectations of employers and education providers are set out in law,
policy and official handbooks. It is only community involvement in assisting release from detention
where there is a gap in the voice of these agents in the official discourse.

"3 See more detail with regards to the interview themes at Appendix B.

" See more detail with regards to the interview themes at Appendix B.
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secondary documentary material as well as interviews - are analysed to consider the extent of
discretion authorised by explicit powers, the structure of legal powers, and the presence (or
absence) of accountability measures, as well as the factors that influence exercise of that
discretion. In this way, the analysis of legal, secondary and interview material analysis is
conducted in relation to each other, and teases out the relationship between discretionary

powers and national laws.

Interviews conducted with research participants’

Semi structured interviews with twelve persons who, in the past or at the time of interview,
were “unlawful non-citizens”, explored the experiences of life and immigration processes.
These interviews covered experiences of living without a visa in Australia, being detected and
apprehended, release from detention and so on. The experiences the interviews describe span
a time period between 1996 and 2010, though some of the immigration processes described
in these interviews are ongoing. That is, the interview participants largely described their
experiences of migration control during the period in which John Howard was the Australian

Prime Minister.

| interviewed six immigration lawyers and migration agents, based in Sydney and Melbourne,
who represented migrants across Australia. These interview participants had between three to
over thirty years experience in migration law in Australia, or their daily work entailed contact

with illegal migrants.

| interviewed seven non-legal advocates based in Sydney and Melbourne who were involved in
supporting illegal migrants, including sponsorship of detainees’ release from detention and in
community volunteer run support schemes. The majority of these advocates were involved in
organisations which were informal in character. They provided support on an unpaid basis,
and most were engaged in such activity as their main activity. Some non-legal advocates were
community organisation workers who had contact with a specific population that included
illegal migrants and had been involved in delivering training about their clientele to the

Immigration Department.

" see the full list of interview participants at Appendix A, and details of the key themes explored in each
set of interviews at Appendix B.
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Ethics and ethnography: issues in relation to the participation and voice of illegal migrants

An ethical research method requires much more than simply following human research ethics
guidelines, though such guidelines facilitate ethical research.”® Such guidelines focus on the
conduct of the research itself - matters such as informed consent, recruitment, and the risk of
harm to research participants. Specific ethical issues arise in research with vulnerable persons
such as illegal migrants due to the unequal power relationship between the researcher and
research participant. The nature of the research subject itself involves individuals in violation
of the law. In particular, illegal migrants often face language and cultural differences,
vulnerability to detention and deportation, social isolation and poverty and health issues.
These issues are analogous to those in the more discussed issues with regards to power
relationships in refugee research,”” though the issues that arise are specific to each research
scenario.” In this research, the vulnerable position of illegal migrant participants prompted

the following issues for ethical consideration.

The issue of coercion in recruitment and informed consent to participation The potential for
coercion of interview participants who did not have permanent visas was increased through
my association as a lawyer and volunteer at various times with a refugee community legal
centre, as refusal of an interview might be interpreted by potential interview participants as
impacting on their access to free legal services at the community legal centre. To avoid the
potential for coercion, | did not directly request the participation of those who were illegal or
had lived illegally. | advertised passively by circulating an advertisement about my research to
persons working with people without visas in community legal, welfare and advocacy
organisations in Sydney and Melbourne. | recruited interview participants on the basis of a

variety of experiences with officers holding migration policing duties. Interview participants

" Richard Hugman, Eileen Pittaway, and Linda Bartolomei, "When ‘Do No Harm’ Is Not Enough: The
Ethics of Research with Refugees and Other Vulnerable Groups," British Journal of Social Work 41(2011);
Duvell, Triandafyllidou, and Volimer, "Ethical issues in irregular migration research, CLANDESTINO,
European Union Citizens and Governance in a Knowledge-based Society.."; Ruth M. Krulfeld and Jeffery
L. MacDonald, eds., Power, ethics, and human rights: anthropological studies of refugee research
(Lanham, MD: Rowman & Littlefield Publishers, 1998).

i Bogusia Temple and Rhetta Moran, "Introduction,” in Doing Research with Refugees: Issues and
Guidelines, ed. Bogusia Temple and Rhetta Moran (Bristol: The Policy Press, 2006), 1-20; Jacobsen and
Landau, "Researching refugees: some methodological and ethical considerations in social science and
forced migration."

”® Joan Sieber refers to an example of research where the common ethical challenges in refugee
research did not emerge, one where four Afghan women conducted social action research to discover
solutions for the problems to help their grandmothers find friends their own age: Joan E. Sieber,
"Introduction: All Refugee Research Is Not the Same," Journal of Empirical Research on Human Research
Ethics 4, no. 3 (2009).
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included persons who were illegal at the time of interview, those who had experienced being
apprehended while illegal, those who had reported themselves to the Immigration
Department while illegal, those who had been in detention and released, and those who had
lived in the community on a Bridging Visa E.”° To address issues of informed consent, |
discussed the nature of the research extensively with persons who work and socialise with
persons living without visas, and also commenced interviews with a detailed description of
anticipated discussion points, and a reminder of the power to withdraw at any time during or
after the interview. Assurance of anonymity and confidentiality was critical to accessing the
involving of participants living without visas, and was partly achieved through my pre-existing
relationships of trust with particular community members and gatekeepers.*® At the same
time, these pre-existing relationships increased the sensitivity of issues of anonymity. |
emphasised that withdrawal from participation (like participation itself) would remain
confidential and specifically assured confidentiality with regards to any persons that the

participant and | knew in common.®

The issue of anonymity Ensuring the participants who entered, live or lived in Australia without
immigration authorisation would not suffer any disadvantage as a result of participation is
especially important in research with illegal migrants. The Immigration Minister has the power
to require information or documents which the Minister has reason to believe are relevant to
ascertaining the identity or whereabouts of a person whom the Minister has reason to believe
is an unlawful non-citizen.* | required interview participants who were illegal at the time of
interview to provide me with an alias, and | did not obtain residential addresses for any
interview participants, so as to ensure | did not collect information that the Immigration
Department could require of me. In addition, during the interviews, | utilised the alias the

participant had selected as the name to be used in any publication of research.

Many of the interviews were conducted with the assistance of interpreters, and to facilitate

trust, discussion of which interpreter would be appropriate was discussed prior to the

" A Bridging Visa E is the most restrictive form of bridging visa. It is typically issued on the grounds that
a person is making arrangements to depart Australia, or is awaiting the Immigration Minister’s decision
on an intervention request. Bridging Visa E holders are routinely not given permission to work or study,
and these visas are frequently issued for short periods of time, as short as a few days to usually not
more than three months at the most. The Bridging Visa E is discussed in chapter 5 in the context of its
grant permitting release from immigration detention.

# Valerie J. Smith, "Ethical and effective ethnographic research methods: A case study with Afghan
refugees in California," Journal of Empirical Research on Human Research Ethics 4(2009).

# Duvell, Triandafyllidou, and Vollmer, "Ethical issues in irregular migration research, CLANDESTINO,
European Union Citizens and Governance in a Knowledge-based Society.," 10.

% Migration Act 1958 (Cth) s 18
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interview, as well as assurance of the legal obligation of confidentiality of professional
interpreters. In this regard, for those participants with refugee backgrounds, familiarity with
the causes of conflict in their country of origin was important in finding an interpreter that
facilitated the trust of the participant. Issues arising from the role of interpreters extend to the
conduct of interviews themselves, such as checks to ensure translation is complete,* that the
interpreter and participant understand each other, and the involvement of another person in

the research process.*

The issue of potential trauma from interviews The potential for psychological harm to research
participants is an element that is explicitly included in human research ethics guidelines.®
Risks to participants are ethically acceptable only if they are justified by the potential benefits
of the research.*® However it is important to note that participation in studies that engage
with traumatic experiences does not of itself necessarily have a negative impact. Psychological
research on the impact of trauma research participation upon survivors of physical violence or
disaster indicates that the majority do not regret their participation nor experience
unfavourable reactions to their participation, though some do.” Particular attention to
informed consent is important for potentially traumatic research, as well as recognition that
consent may be withdrawn at any time.* In this research, for many discussing their present or
past illegality did involve a personal emotional cost, but, bar one potential participant, it was
not so distressing that they wished not to participate. On one occasion an interview
commenced but was then abandoned as it prompted great anxiety and we spent our time
having tea and talking about other matters. The procedures | adopted to address ethical
questions of potential disadvantage through participation meant that in many interviews |
referred interview participants to welfare organisations, legal assistance, and multicultural or

torture and trauma survivors’ mental health services.*

e Refugee Review Tribunal, "Refugee Review Tribunal Interpreters' Handbook," (Refugee Review
Tribunal, February 2003).

o Temple and Edwards, "Limited exchanges: approaches to involving people who do not speak English
in research and service development."

% see for example National Health and Medical Research Council (NHMRC)/Australian Research and
Council (ARC)/Australian Vice-Chancellors’ Committee (AVCC), "National Statement on Ethical Conduct
in Human Research,"” (Canberra: NHMRC, 2007).

* Ibid.

*” Elana Newman and Danny G. Kaloupek, "The risks and benefits of participating in trauma-focused
research studies," Journal of Traumatic Stress 17(2004); Michael G. Griffin et al., "Participation in
trauma research: is there evidence of harm?," Journal of Traumatic Stress 16, no. 3 (2003).

* Elana Newman and Elizabeth Risch, "Ethical issues in trauma-related research: A review," Journal of
Empirical Research on Human Research Ethics 1, no. 3 (2006).

¥ | had referral sheets and explained the services available to interview participants if desired.
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The issue of the benefit of research Broader ethical issues arise in relation to research with
vulnerable communities, namely the debate between a “do no harm” approach to ethics and
David Turton’s argument that research into other’s suffering can be justified only if that
research explicitly aims to alleviate that suffering.”’ It is important however not to consider
benefit to vulnerable populations within a limited framework of policy recommendations or
reform. Reflecting on the research interviews undertaken in this research highlights an
observation made by Susan Bibler Coutin that fieldwork is never merely nor even primarily
research.” Thus the issue of “benefit” must be understood within the broader context of
research that can be just as much a legal, political and social practice. The process of
undertaking this research has involved, in effect, an incidental advocacy. Introducing the
research to those in community legal centres, lawyers and migration agents, refugee
advocates, union employees, and broader community organisations has implicitly challenged
common boundaries that determine the identity of those worthy of support and research.
Simply framing this research on experiences of illegality rather than identity based legitimacy
has opened up (or contributed to) debate within different community sectors as to whether
their activities should include consideration of or extension to the illegal migrant population,

though there remains no formal community organisation exclusively focused on this group.”

It is important not to negate illegal migrant participants’ own political agency, nor reduce their
identity to persons that are vulnerable. Immigration politics (and participants’ immigration
legal status) played a role in motivating participant involvement in this research, and thus the
framework through which the benefit of the research should be understood. Two interview
participants explicitly identified their involvement in various activities as political, as they had
been involved in activities to address conditions in immigration detention while they were
inside. A number of others saw their participation in research as an opportunity to correct
mistaken beliefs, to promote their own opinions, and to share their experiences, as an

opportunity for potential future migration law and control reform in Australia.

Ethics and research in a social context Research is never only “research”. It is undertaken in

the context of people’s lives and their legal journeys towards visa grants or other legal claims,

* David Turton, “Migrants and Refugees," in In Search of Cool Ground: War, Flight, and Homecoming in
Northeast Africa, ed. Tim Allen (Trenton: Africa World Press, 1996), 96.

% Coutin, "Reconceptualising Research: Ethnographic Fieldwork and Immigration Politics in Southern
California."

% Note there is some informal political support and advocacy for illegal migrants by collectives such as
the berdercollective (Cross Border Collective, "Cross Border Collective” www.crosshordersydney.org),
and the Refugee Action Coalition within their broader campaigns, (Refugee Action Coalition, "Refugee
Action Coalition," www.refugeeaction.org.au)
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and within a broader context of immigration politics within Australia.”® Participants’
immigration legal status affected research in ways that reflected immigration politics at the
time. In seeking ethics approval for my research, the university ethics committee expressed
concern about my safety as a student researcher, prompted by concerns that such research
was with “illegal migrants”. The ethics committee suggested that as “another level of
protection” my email address be removed from all public documents such as the participant

information statements, advertisements and consent forms and so on.

Research can have both political and legal consequences for both the researcher and research
participant.g‘1 In some instances, interview participants contacted me at a later date seeking
assistance in obtaining free legal assistance for matters that arose in our discussions which
they decided to pursue. In one instance, this led to an interview participant pursuing
compensation for his unlawful detention. Another participant supplemented his request to the
Immigration Minister for intervention with information that | had shown interest in during our
discussions. Although | was careful not to provide migration advice, it was clear that some
interview participants found participation in the interview helped them orient their

understanding of their legal status and Australian migration law.

An ethical approach to research with vulnerable people means being aware that the cessation
or maintenance of contact with participants at the conclusion of field-work influences whether
participants feel they are treated merely as sources of data.” In this research, participants had
differing needs and expectations for contact following their participation in the research. A
couple of participants have kept in contact, even years after the interviews were conducted,
and let me know what they were doing as well as ask about the completion of this research.
One interview participant, having lived for ten years illegally, now has a permanent visa and is
sponsoring the migration of his elderly parents, and has commenced an undergraduate
university course. Others, | continue to see at refugee and migrant forums, and | receive
occasional calls from a number of the research participants for advice and referrals. One

participant was disappointed that our discussions did not lead to ongoing socialising and

* Susan Bibler Coutin argues that the increasing polarisation on immigration issues and identity politics
at the time she undertook ethnographic fieldwork, in Southern California in the mid 1990s, was
important in the interviews and fieldwork she conducted: Susan Bibler Coutin, "Reconceptualising
Research: Ethnographic Fieldwork and Immigration Politics in Southern California," in Practicing
ethnography in law: new dialogues, enduring methods, ed. June Starr and Mark Goodale (New York:
Palgrave Macmillan, 2002).

% Carolyn Nordstrom and Antonius C.G.M. Robben, eds., Fieldwork under fire: contemporary studies of
violence and survival, Berkeley (University of California Press: 1995).

% Hugman, Pittaway, and Bartolomei, "When ‘Do No Harm’ Is Not Enough: The Ethics of Research with
Refugees and Other Vulnerable Groups," 1278.
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friendship. These different expectations reflect the intimacy generated in sharing stories of
difficult experiences, participants’ differing motivations for participation, and underscores that
participation occurs in a social context which contributes to participants’ sense of belonging in
Australia. Indeed, one of the themes that connects migration control across the different
control contexts examined was the way that the social citizenship of illegal migrants (and
migrants more generally) was endorsed by everyday social encounters, not just through
interaction with government or public bodies. Participation in my thesis research in effect
contributed to illegal migrants’ experiencing the social inclusion and exclusion that the thesis
research studied, and in this way shows how research processes can never be separated from

the social processes they study.

Insider/outsider dynamics: | also gained some insight into whether individuals perceived
qualities of their own identities as those that made them more “Australian”, or less, by how
they positioned my own identity in the research. That is, whether interview participants saw
me as an “insider” or “outsider”.*® Of course, as an Australian citizen, and a lawyer, | am
always an “outsider” to illegal migrant experience. Yet | was asked by most of the participants
about my own ethnic background and sometimes about my immigration history. Interview
participants treated me variously as “Australian”, but also as someone “on-side” politically or
as someone with potentially common experiences as a non-Anglo Australian. | shared with a

couple of the interview participants my own experience of being searched on the street by

police as a suspected illegal immigrant.

Ethical issues in relation to the research participation of legal and non-legal advocate

participants

My involvement in various legal and community settings facilitated the interview participation
of lawyers, welfare advocates and those who had sponsored detainees’ release from
detention. While undertaking this research, | worked in various capacities as a refugee lawyer
and migration agent at a community legal centre in Sydney. At various times | was a full time
staff member, casual detention centre lawyer and a volunteer at the centre’s evening advice
service.” | spoke at various conferences, not solely about my academic work, but also

delivering peer based migration legal education. | was also involved in supporting migrant and

% Bruce A. Collet, "Confronting the insider-outsider polemic in conducting research with diasporic
communities: towards a community-based approach," Refuge 25, no. 1 (2008).

7 My migration law work was specialised in refugee and humanitarian law, as well as character based
visa refusals or cancellations. It involved working with clients living in the community, and those in both
city based and remote immigration detention centres. Clients were from a wide range of nationalities,
and also included unaccompanied children seeking asylum in Australia.
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refugee action through facilitating contact between various persons and bodies. Legal
advocates participated as named interviewees. However the majority of the non legal
advocates and community sponsors chose to maintain anonymity as research interview

participants because of their ongoing advocacy work in the migration field.

C A thesis overview

The seven chapters of the thesis are structured as three parts to explore the framework in
which migration control operates as policing. Part 1 introduces the contexts and key concepts
used in the thesis. Part Il empirically examines migration as policing in four Australian
migration control contexts. Part 3 explores the potential for conceptualising migration policing

beyond the bounded national framework.

Chapter 1 introduces the contemporary context of Australian migration control. The specific
political, legal and social context of Australian migration control is crucial in setting out the
contexts in which policing is deployed. These contexts are important because the thesis
models policing as a relationship of power, that through that relationship, gains the
discretionary power and authority to police illegal migrants. That is control is not policing
because it is undertaken by a particular “police” institution, nor because a body holds
particular “police” powers. Control is identified as policing by its operation as a relationship of
power where as a result of the overall legal, political and social dynamics, the policing agent is
able to authoritatively exert discretionary power over the policed individual. This chapter
orients the reader to the legal and social position evident from existing literature of the
respective parties in migration control - the illegal migrant and those with migration control
responsibilities. These studies demonstrate that the frameworks of migration law, the
institution of the Immigration Department, and insight from statistical analyses, are not
sufficient to understand the diverse and dynamic operation of migration control. The final
orientation provided in this first chapter focuses on specific elements that signal the potential
for migration policing’s authority to operate beyond the nation. It examines the changing role
of legal citizenship in determining national membership, ethical authority in migration law,
and the legitimacy provided by global hegemonic norms. The exploration in this chapter
informed my selection of control contexts for empirical analysis as sites wherein any

recurrence of policing themes across these contexts would be particularly meaningful.

Chapter 2 follows on from this by introducing the model of policing which serves two functions

in the thesis. It defines policing in order to structure its comparison with migration control. It
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also provides an analytical lens to examine migration control contexts and present a new
picture of migration control. The policing model draws on sociological and theoretical
approaches to policing. It develops policing as a dynamic relationship of power that, through
that relationship, gains the discretion and authority to police. The model distinguishes itself
from institutional approaches to defining police, from approaches that define policing by its
function, and from those that view policing as constituted by legal powers and structures. It is
also distinct from approaches that define police as holding legitimacy to use force solely within
the domestic arena. In contrast, the legitimacy of policing as a form of governance is explained
as arising from its management of a diverse set of issues emerging from urban environments,
or in other words, from people living in proximity to one another. The model of policing
developed in this chapter forms the basis for the inductive reasoning underlying the thesis and
explores contexts of migration control to examine the factors that make migration control into
policing. The chapter also introduces some analytical tools used to highlight the unique insight
the lens of policing brings to understanding migration control. | flag how the spatial approach
inherent in legal scale limits understanding of migration control to citizenship and affirmation

of the nation state.

From examining how existing literature frames migration control and my analytical approach
to policing, Part |l of the thesis turns to an empirical examination of Australian migration
control contexts between 1996 to 2010. The thesis compares four migration control contexts
in Australia with elements of the policing model, and argues that control in these contexts
operate as policing. Examination of these control contexts is needed because the policing is
modelled on relations of power that take their meaning and character from the particular
legal, political and social dynamics of a particular context. The recurrence of themes across
these control contexts reveals the specific manifestation and character of migration policing,
as distinct from other deployments of the policing relationship. Migration policing constrains
and enables the social citizenship of migrants. It shows that the social meaning of migrant
illegality is always constructed in relation to notions of normative inclusion. Migration policing
relies on endorsement of its authority by more than features of the nation-state such as
migration and citizenship law. Further, the particular legality of migration law in its
administrative and constitutional law setting enhances the discretionary power of migration
policing. The control context chapters unfold along the process of becoming illegal itself,
starting with the exercise of discretion as it is exercised in apprehension of irregular migrants,

to detention and release from detention, and ending with visa cancellation.
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Chapter 3 explores employers’ and educational institutions’ direct role in migration policing
and visa policy. It argues their role in the policing relationship is evident from the stock
government places on securing their perception of the legitimacy of migration controls.
Chapter 3 explores this through two examples. The first example describes migration policy
changes that make employers’ critical to managing Australia’s future skilled labour needs. It
then shows how employers’ contestation of the criminalisation of illegal work led to visa policy
reform for seasonal workers in the rural harvest sector. The second example traces how one
part of Australia’s international education sector, vocational training institutions, were
constructed as sources of deviance. | argue this was an attempt to stabilise the authority of
migration control to determine the function of educational institutions. Tracing the
deployment of the policing model in this context draws out two recurrent and binding
migration policing themes. First, employers’ duty to police adherence to laws against illegal
work highlights their role in constraining the social citizenship of illegal migrants. Second, the
growing importance of employers’ and educational institutions’ control over who obtains
permanent residency diminishes the role of the state in determining visa status, and also

shows the significance of global economic circuits in endorsing migration control authority.

Chapter 4 investigates the control context of immigration raids. It is in these individual
encounters that the reach of the migration policing model element of discretion appears most
forcefully. Migration policing discretion to apprehend illegal migrants can be activated by
diverse activities, to operate anywhere, and over anyone. The dynamic and diverse operation
of discretion in raids is in part an outcome of the multi-institutional enactment of migration
policing powers. This illustrates the theme that migration policing determines the social
citizenship of illegal migrants in both public and private spaces. Drawing on illegal migrants’
experiences of raids, the chapter shows how discretion ultimately relies on force to endorse its
authority, a theme that recurs in different ways across the contexts. The chapter goes on to
argue that the weak limits imposed by the administrative legality of migration law expand
policing discretion by default. Overall, the raids context shows the extent to which migration
control is a practice of policing rather than law. Law provides the formal authority for officers,

but operates more as justification than determination of the exercise of power.

The control of movement from immigration detention to the community is chapter 5’s control
context. It argues that release from immigration detention is primarily contingent upon the
constitution of a policing relationship, not on immigration legal status. The chapter draws on

interviews with both parties to the relationship established between supportive community
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members’ and released detainees. It further develops the identity of migrant illegality in the
policing relationship as better described as an “anti-identity” in that it has no essential
character, except insofar as it is constructed in relation to normative ideals and constraints on
social citizenship. Indeed, even full legal citizenship in Australia might be characterised as a
relational anti-identity as the absence of the constitutional founding of citizenship enhances
the powerful agency of migration policing. Other release decisions reflect assessments of the
comparative risk individuals pose within and outside detention. That is, apparently “local”
issues inform control over the movements of migrants, although these factors are not relevant
legal considerations for release. | argue the legitimacy of these release decisions is derived
from the character of these factors as managing issues that arise from interpersonal proximity,
that is, the urban quality of the policing model. Thus issues that might appear as solely
pertinent to, for example, order within detention or the attitudes of the local community,
operate to mediate global issues of proximity which further illustrate migration control as

policing.

The final control context, chapter 6, addresses the good character test in migration control.
The chapters leading up to this have studied several influential scenarios where discretionary
power determined control and thus showed migration control as policing. This is intensified in
the context of the character test. The character test involves the confluence of discretionary
power engaged in legislated power, individualised discretionary power and concealed control
consequences. The outcome of policing discretion exercised in the character test differs from
the prior control contexts, as through grounds for visa refusal and cancellation, the character
test can determine substantive immigration legal status for every non-citizen. This chapter
traces how the character test integrates discretion for visa cancellation for every non-citizen,
layers discretion at every stage of the character refusal or cancellation process, and provides
limited review options which further facilitate its deployment in matters outside of strict
concerns about character. Character testing is shown to operate as a mechanism to endorse
inclusion into the citizen community, to confirm the exclusive privileges of that community,
and to “outlaw” those who not only may be of bad character but who have not been able to
successfully neutralise the negative exercise of policing discretion. This chapter draws out the
character testing’s policing characteristic in its deployment as determinative of social
inclusion. The character test’s function to include and exclude connects the control over
migratory movement in the nation-state context and beyond through the notion of “global

citizenship” which the final chapter of the thesis develops.
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The limited relevance of national limits to the authority of migration policing that emerged
from the empirical study prompts chapter 7's exploration of a borderless notion of migration
policing outside the nation. It builds on the policing model to conceptualise migration policing
outside the nation as globalised policing relationships that move with migrants across the
globe, restructuring power relations as they move. This is explored through trends in migration
policing that found the potential for globalised migration policing, such as the shift from
identification to identity management, and critically through migration policing as a factor that

shapes global citizenship.
Conclusion

This chapter has introduced the thesis argument and flagged its contribution to existing
literature as well as signalled the limits of that argument. The thesis argues that changing the
focus from “policing migration” to “migration policing” is far more than just word play. It
departs from an institutional approach to evaluating the policing function in migration control.
It argues instead that migration control itself operates as policing. Rather than a separation
between policing and migration, “migration policing” emphasises the immanence of policing in
migration, and the active way in which migration is policed even as it is constituted. The new
vision of migration policing as globalised policing relationships challenges the naturalised
connection between migration control and the nation. The chapter provided a roadmap to the
chapter progression of the thesis argument. It has also overviewed the method utilised in the
thesis in investigating the relationship between migration control and policing, and explained
how the policing model shaped the collection of data and the sources used. The next chapter
is an important step in the thesis method. It reviews existing studies of Australian migration
law and control institutions, and identifies features these studies foreshadow as critical in how
migration control is transacted. Based on this analysis, the next chapter proposes particular
control contexts for empirical study that will best reveal the changing and constant features of

migration policing in its diverse settings.
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Chapter 1

Migration Policing in Australia:
Contemporary Contexts

Introduction

We are living in a “world in motion”,*® where “individuals’ routes rather than roots have
g

become a defining feature of social life, identity making and cultural belonging”.”® This thesis
argues that the features that control people’s movements across the globe are more than
migration and citizenship laws. The power to control movement is determined by the specific
political, legal and social context of migration control. This chapter sets out to orient the
reader to the contemporary Australian position of the respective parties in migration control —
the illegal migrant and those with migration control responsibilities. It also reviews existing
studies of migration control to suggest which features of migration control might be important
in determining its operation. It is quickly apparent that the discretionary operation of
migration control cannot be grasped solely through migration law, nor through study of the
Immigration Department as the primary migration institution. The findings of this chapter
informed the thesis selection of particular control contexts for empirical study that form Part
Two of this thesis. | selected the particular contexts to best draw out the features anticipated
to determine the relationship of control in its diverse settings, which together shape the
essential character of migration policing. Thus, this chapter is a crucial step in the thesis

method to select those control contexts that will be compared with the thesis policing model.

The thesis approach to policing as a relationship of power means that legal, political and social
dynamics are crucial in establishing that relationship. Policing agents gain the discretionary
power and authority to control illegal migrants as an outcome of embedded political, legal and

social relations. These contexts represent both the site wherein policing takes place, and also

s n

% Aas, "Analysing a World in Motion: global flows meet ‘criminology of the other’." See also for example
Zygmunt Bauman, "Social Issues of Law and Order," British Journal of Criminology 40(2000): 221.

% stuart Hall, "New Cultures for Old.," in A Place in the World? Places, Cultures and Globalization, ed.
Doreen B. Massey and Pat M. Jess (Milton Keynes: The Open University Press, 1995).
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construct the asymmetry of power between police and policed. Study of particular control
contexts is crucial as a theoretical device to establish comparative elements between policing
and migration control at three levels in the thesis. Migration control contexts provide accounts
of control for comparison with the policing model. Control contexts provide a site for analysis
of policing deployment and the themes that emerge from those contexts. Lastly, the migration
policing themes that emerge from contextual study are compared across the differing
contexts. By distinguishing between recurrent themes across contexts, and those that are
specific to the particular context studied, the distinctive and binding character of migration

policing emerges.

The chapter is structured in three parts. First it introduces the legal position of illegal migrants,
as well as the social demographics of illegal migrants, to provide an overview of their
powerlessness in Australian law and society. It then goes on to introduce the legal powers of
migration officers, and the findings from existing literature of the exercise of those powers by
officers of the Immigration Department. These studies demonstrate that the frameworks of
migration law, the institution of the Immigration Department, and insight from statistical
analyses, are not sufficient to understand the diverse and dynamic operation of migration

control.

The chapter then moves from considering the control context within Australia, to the
connection between the nation state and control over migratory movement. The power to
refuse entry and to expel aliens is a sovereign right, connected historically to the development
of nation-states, and affirmed by Australian jurisprudence.'® On this basis migration control
which determines migrant entry and stay is conventionally understood as an affirmation of the
power of the nation-state. Yet this part of the chapter explores arguments that citizenship and
migration law show signs of separation from the historical notion of nation. These changes are
interpreted to signify the changing importance of membership in defining nation states,'” and
tentative signs that Australian migration law derives authority outside the national
community.’® This sets the scene for study of migration control as a form of law-in-action that

has capacity to rely on the social legitimacy of its actions as well as explicit legal authority. The

'% The conventional assumption that the right to expel or exclude is a sovereign right is captured in the
first case examining the legality of mandatory immigration detention laws: Chu Kheng Lim v Minister for
Immigration Local Government & Ethnic Affairs [1992] HCA 64; (1992) 176 CLR 1

% saskia Sassen, "The Repositioning of Citizenship: emergent subjects and spaces for politics,” in
Empire’s New Clothes: Reading Hardt and Negri, ed. Paul A. Passavant and Jodi Dean (New York;
London: Routledge, 2004).

12 catherine Dauvergne, Making People Illegal: What Globalization Means for Migration and Law, Law
in Context (New York: Cambridge University Press, 2008).
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chapter ends by explaining how the broader context of migration control in Australia has

informed the selection of control contexts for empirical study in Part Il of the thesis.

A The illegal migrant in Australian law and society

The powerlessness of illegal migrants in Australia is a product of its legal, social and political
contexts. An “unlawful non citizen” is the legislative term for a person in the Australian
migration zone who does not hold a visa.'® This category was implemented with migration
reforms in 1992, and commenced in 1994,' which introduced the requirement for all non-
citizens in Australia to hold a visa (the “universal visa requirement”). This change removed the
legislative distinction between persons who entered without a visa and those who became
unlawful after their lawful entry to Australia. A large part of the powerlessness of illegal
migrants however, arises from powers bestowed on migration officers over those known or
reasonably suspected to be illegal migrants. This will be discussed in the next part of the

chapter.
The process of becoming illegal

A non-citizen who enters Australia without a visa becomes illegal. It is most commonly asylum
seekers who enter by boat — either on organised boats leaving countries they have transited
through (such as Indonesia or Malaysia), or rarely, as stowaways or crew departing ships. Non-
citizens may become illegal after arrival by air having entered the plane with false documents
which are detected at immigration clearance upon arrival, or by arrival without documents. A
non-citizen may also become illegal after entry to Australia if their initial entry visa expires and
they do not obtain a further visa. The Immigration Department terms this “overstaying”.'”
Alternatively, a non-citizen may become illegal if their visa is cancelled, for example due to
breach of visa conditions (such as work restrictions, study requirements, or so on).'” A visa
may also be cancelled on character grounds arising from a period of imprisonment, general

conduct or security grounds.'”’

a1 Migration Act 1958 (Cth) s 13 defines a lawful non-citizen, and 514 defines an unlawful non-citizen.

Note 513(2) provides there is an exception for those persons permitted within the Australian migration
zone without a visa if they are permitted in connection with the performance of traditional activities
consistent with the Torres Strait Treaty. Note also that “unlawful non-citizens” are referred to as illegal
migrants in the thesis.

% Human Rights and Equal Opportunity Commission, Those who’ve come across the seas: detention of
unauthorised arrivals (Sydney: Human Rights and Equal Opportunity Commission, 1998), 16.

% This is discussed in chapter 4.

"% This is discussed in chapter 3.

7 This discussed in chapter 6.
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The significance of illegal status in shaping the social experience of being illegal, and
controlling movement, is teased out in the control contexts in Part Il of the thesis. The
differing contexts show the extent to which civil and governmental actors can socially include
or exclude migrants. For example, chapter 6 shows that government may permit illegal
migrants to reside in the community, provided that illegal migrants are controlled and
disempowered. Some scholars argue that the powerlessness of illegal migrants is an outcome
of the criminalisation of illegal migrants, or migration control, without the safeguards offered
in criminal law.'® However, | argue migration law does not disempower illegal migrants
through adopting features familiar from criminal law such as detention. It disempowers illegal
migrants because of the contexts that make migration policing possible. That is, the political
unpopularity of illegal migrants discounts the legitimacy of illegal migrants’” movement and
their claims to remain in Australia.’® Further, the discretionary power available to migration
officers increases the powerlessness of illegal migrants. Moreover, the particular legality of
migration law in its administrative and constitutional law setting diminishes the claims

migrants generally have in making migration control accountable.
Who are illegal migrants; where are they; and what do they do?

At any one time there are just under 50,000 persons living without visas in Australia.’™ This
population is unified only in terms of their illegal status, as there is no essential commonality

of identity except that almost all entered Australia on a visa.* Statistical reporting on the

1% see for example: Stephen H. Legomsky, "The New Path of Immigration Law: Asymmetric

Incorporation of Criminal Justice Norms," Washington and Lee Law Review 64, no. 2 (2007).

' see the following sources for discussion of the political unpopularity of illegal migrants, and the
concomitant popularity of measures to control illegal migration: Scott Poynting, "Bin Laden in the
suburbs: attacks on Arab and Muslim Australians before and after 11 September," Current Issues in
Criminal Justice 14, no. 1 (2002); Peter Manning, "Dog Whistle Politics and Journalism: Reporting Arabic
and Muslim people in Sydney newspapers,” (Sydney: Australian Centre for Independent Journalism,
University of Technology, Sydney 2004); Marr and Wilkinson, Dark Victory.

19 Auditor-General, "Onshore Compliance: Visa Overstayers and Non-Citizens Working lllegally
Department of Immigration and Multicultural and Indigenous Affairs," in Audit Report (Australian
National Audit Office, 2004). In 2008-09, the Immigration Department confirmed that the overstayer
population has remained stable at under 50,000 persons since 2005: Department of Immigration and
Citizenship, "Annual Report 2008-09," (Belconnen, A.C.T.2009), 114.

1 Non-citizens entering by boat without a visa are intercepted and detained, as are those entering via
the airport without a visa, and thus almost entirely do not form part of the illegal population living in
the community. Very few of these entrants are permitted to be released from immigration detention
because those non-citizens who arrived by unauthorised boat or without documents by plane, are
eligible for release on a bridging visa only if they are awaiting determination of their refugee protection
visa application and are either under 18 years or over 75 years of age, or have health needs that cannot
be met in detention: Migration Regulations 1994 (Cth), Schedule 2, Subclass 051 Bridging (Protection
Visa Applicant). This is discussed further in Part B of this chapter, and the release of some individuals
from immigration detention without a bridging visa is considered in chapter 5.
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demographics of this population is minimal and the reported particulars do not remain
consistent over time. What is known is that the number of persons living without a visa in
Australia far exceeds the number of entrants without a visa. Even at the time of the highest
number of illegal entrants in the financial year 1999-2000, the combined number of illegal
entrants by boat and air was less than one tenth of the estimated number of illegal migrants in
the community.*** The population dominating detention varies. At 30 June 2010, almost 95%
were illegal maritime arrivals,'** and of all 8749 of those detained in 2009-10, 81% were illegal
entrants.” Thus, the majority of illegal migrants in Australia at any one time live without a
visa in the community, not in detention. This makes the thesis’ exploration of the social and
legal inclusion and exclusion of illegal migrants in the community statistically just as significant

as control of illegal entry.

The demographics of the illegal population in Australia outside detention

The political significance of illegal migration in Australia seems disproportionate to the small
percentage of migrants who breach their visa conditions. Overall not many non-citizens stay in
Australia after their visa expires. Less than 1% of all temporary visa holders entering between

2007-08 and 2009-2010 stayed past their visa expiry.'”* More than 99% of temporary and

116

permanent visa holders complied with their visa conditions.”” Before becoming illegal, about

117

82% of illegal migrants in the community held visitor visas, " the next largest proportion held

" This assertion is based on a comparison between the estimated numbers of overstayers (which has
remained approximately 50,000 since 1996) and the approximate number of illegal entrants to
Australia. Note that the Immigration Department refers to non-citizens who have remained in Australia
beyond the period of their visa as “overstayers”. In 1999-2000 the combined number of illegal entrants
by boat and air amounted to 5870, see Australian Bureau of Statistics, "Australian Social Trends 2001
(4102.0)," (Canberra: Australian Bureau of Statistics, 2001). The next largest number of illegal entrants
was in 2009-10 when 5609 illegal entrants arrived by boat, see Janet Phillips and Harriet Spinks, "Boat
arrivals in Australia since 1976 " in Background Note (Canberra: Parliamentary Library, 2010). The
number of illegal entrants by air is not consistently reported. In 2009-10 although we know that 1573
persons were refused immigration clearance at the airport, the number of persons who entered
Australia without a visa or with false travel documents is unknown, see Department of Immigration and
Citizenship, "Annual Report 2009-10," (Belconnen, A.C.T.2010), 2.)

" gee Figure 23: People in immigration detention by arrival type at 30 June 2010 at ———, "Annual
Report 2009-10," 178.

" Ibid.

See Table 61: Visa compliance and status resolution—key performance indicators at 158 of ibid.
Ibid., 2.

These figures are a snapshot as at 30 June 2009. Please note this breakdown is not routinely
reported in Immigration Department annual reports, but was provided in response to questions posed
via the Federal Parliament’s Senate Estimates Committee, see Senate Legal and Constitutional
References Committee Immigration and Citizenship Portfolio, "Supplementary Budget Estimates
Hearing: 20 October 2003, Answer to Question Taken on Notice, Question no. 51, Program 4.1: Visa
Compliance and Status Resolution," Supplementary Budget Estimates (Canberra: Commonwealth of
Australia, 2009).
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student visas.'® Most of those without a visa and not yet apprehended are citizens of the
United Kingdom, the United States of America and the People’s Republic of China.'*® However,
these countries do not represent the greatest number of persons staying after their visa expiry

as a proportion of the total number of entrants from these countries.

Almost half of the illegal population in the community were between 31 to 50 years of age.'”
Of these, 62% were male.'” The largest proportion (19%) of illegal migrants remain illegally in
Australia for under a year.'” Of those who have been illegal for more than one year, a quarter
have remained in Australia for over 15 years, and almost 60% resided illegally for over five
years.'” Thus, if we take the total illegal migrant population at the consistent estimate of
50,000, this means that 40,500 remain illegally in Australia for more than one year. Of that

40,500, about 10,125 remain for over 15 years and 23,085 for more than five years.'*

lllegal work

Not all migrants who hold visas are permitted to work. Visitor visa holders (which include

tourists) make up the bulk of the temporary entrants to Australia, and show that 3.4 million

k 125

entrants in 2009-10, cannot lawfully wor The Immigration Department estimates that half

of the illegal population in the community work without permission.'*® However the number

127

of migrants working in breach of visa conditions is unknown.™" Australian census surveys do

"'® These figures are a snapshot as at 30 June 2009. Please note this breakdown is not routinely

reported in Immigration Department annual reports, but was provided in response to questions posed
via the Federal Parliament’s Senate Estimates Committee, see ibid.

" Note that the most recent data available for this information is at 30 June 1999 published in Border
Control and Compliance Division Compliance Strategy Section, Department of Immigration and
Multicultural Affairs,, "Review of lllegal Workers in Australia: Improving immigration compliance in the
workplace," (Canberra: Department of Immigration and Multicultural Affairs, Commonwealth of
Australia, 1999), 19.

% senate Legal and Constitutional References Committee Immigration and Citizenship Portfolio,
"Supplementary Budget Estimates Hearing: 20 October 2009, Answer to Question Taken on Notice,
Question no. 51, Program 4.1: Visa Compliance and Status Resolution."

! |bid.

2 |bid.

2 id.

* Ibid.

' pepartment of Immigration and Citizenship, "Visitors," www.immi.gov.au/e_visa/visitors.htm.
Visitor visas - such as tourist visas, Electronic Travel Authority visas, or eVisitor visas — when issued for
tourism purposes do not permit the visa holder to work. The number of visitor entrants is available at —
——, "Annual Report 2009-10," 444.

126 ee annual reports. And also see Auditor-General, "ANAO Onshore Compliance Audit (2004)," 27, 38-
41 for an overview on the methodology of developing an estimate. See also at 49: “DIMIA advised that
around 50 per cent of overstayers are working illegally in Australia.”

" Ibid., 28. Note also the audit findings at 37: “A comparison of the number of people DIMIA has found
to be in breach of their visa conditions with the average number of temporary entrants in Australia
provides no direct indication of how effective DIMIA is in locating non-citizens in breach of their visa
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not collect data on workforce participation by migrants without immigration authorisation.'®
So, at any one time it is fair to say at a minimum that about 25,000 persons are working
without immigration permission in Australia, plus an uncertain number of persons who are

working in breach of their visa conditions.

The significance of the number of illegal migrant workers has some bearing on the relative
powerlessness of illegal migrants in Australia. The Australian context is different, for example,
from the United States context in this regard. The essential role that illegal migrant labour
plays in the United States economy contributes to a more empowered political voice for illegal
migrants. This is evident for example in the movement in support of illegal immigrants’ rights
in the United States that saw up to 5 million illegal immigrants demonstrating across the

United States in 2006.%

This brief legal and social introduction to illegal migrants in Australia forms just one part of the
broader context that enables the policing of illegal migrants in Australia. The empowered legal
and institutional role of migration officers, which | now turn to, forms a second crucial plank to

the Australian migration control context.
B Introducing Australian onshore migration policing

This second part of the chapter introduces Australian onshore migration policing. The position
of those who exercise migration control powers is explored through the frameworks of law,
institutional studies, and statistical reporting. The limits of these frameworks in determining
control relationships are revealed through this analysis, which emphasises the powerful
discretion available to migration officers. Thus this provides a basis for proposing control
contexts that will support identification of themes that do not rely on the limited and discrete

frameworks of law, institutions and statistics.

conditions. This is because no comparison is made between the number of non-citizens in breach of
their visa conditions located by DIMIA, relative to the total number of non-citizens likely to be in breach
of their visa conditions in Australia.”

"% This was determined by examining the collection of data and statistical reporting at the Australian
Bureau of Statistics website. See Australian Bureau of Statistics, "Census Data," Australian Bureau of
Statistics,.

12 be Genova, "The Queer Politics of Migration: Reflections on 'lllegality’ and Incorrigibility."
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The legal framework of migration control powers

“Officers”, defined by the Migration Act, have specific powers over persons who are (or are

" 1n some circumstances these powers

reasonably suspected to be) in Australia without a visa.
also apply over persons who would be illegal if they were in Australia or who are about to

become illegal by visa cancellation. In the thesis, persons with Migration Act powers or duties
are referred to as “migration officers” or “policing agents”. Migration officers have the power

33 jllegal migrants. They are empowered to search persons

to detain,” remove™’ and deport
and premises in particular circumstances.* Migration officers have the power to require
evidence of immigration status,”* and information about illegal migrants. *® Migration officers

can use such force as reasonably necessary to detain a person,’*’ and to search a detainee.'*®

These powers are “police-like”. This has been observed for example by Weber and Bowling
who make the “police-like” nature of migration powers an important part of the definition of

13 yet these powers are not policing powers because they are analogous to

migration policing.
those from criminal justice policing. In terms of the model applied in this thesis, it is more
importantly because the discretion in these powers gives the policing agent the power to
determine when and how policing is conducted, and what it is directed towards, that mark
these powers as policing. That is, it is because these powers give rise to a relationship of
power that they are defined as migration policing powers. The openness of legal text suggests

that migration control cannot be grasped solely from legal text. Thus study of control contexts

must enable study of the exercise of discretion.

e Migration “officers” are defined at Migration Act 1958 (Cth) s 5. “Unlawful non-citizens” are defined

at Migration Act 1958 (Cth) s 14. Officers are also provided these powers over other classes of persons
such as deportees or detainees.

' Migration Act 1958 (Cth) ss 198 and 199

*2 Migration Act 1958 (Cth) s 189

¥ Note that deportation is the term used in Australian law specifically for removal from Australia for
criminal or security reasons pursuant to the Migration Act 1958 (Cth) ss 200 or 201.

i Migration Act 1958 (Cth) ss 251, 252, 268CA, 268Cl. The use of search warrants is discussed in
chapter 4.

'** Migration Act 1958 (Cth) s 188. This is discussed in chapter 4.

"** Migration Act 1958 (Cth) s 18 and 21

o Migration Act 1958 (Cth) s 5. This power is included when setting out the interpretation of “detain”.
The use of force in apprehension of illegal migrants is discussed in chapter 4.

1% Migration Act 1958 (Cth) s 252

Leanne Weber and Benjamin Bowling, "Policing Migration: A Framework for Investigating the
Regulation of Global Mobility," Policing and Society 14, no. 3 (2004).
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Officers with migration law duties and powers

The powers discussed thus far — detention, identification, search, reasonable force — empower
“officers” under the Migration Act, not solely officers of the Immigration Department. The
involvement of multiple agencies and individuals in migration control, which | now introduce,

signals that control contexts must not solely study practices of the Immigration Department.

Figure A: Officers with powers under the Migration Act 1958 (Cth) (“migration officers”)**

Officers of the Immigration Department Members of the Australian Federal Police
Officers of the Customs Act 1901 Individuals or members of a class of persons
Protective service officers of the Australian authorized by the Minister for Immigration to be
Federal Police Act 1979 officers under the Migration Act.

Members of the police force of a State or an

internal or external Territory

The Migration Act empowers officers of specific government departments as officers with

"1 Thus, any powers that can be exercised by officers under the

migration control powers.
Migration Act can be exercised by these listed officers (see Figure A). This diversifies the
activities that might act as impetus for the exercise of migration policing powers.'** Migration
powers may be exercised alongside everyday policing tasks. For example, the location of illegal
migrants by police can take place amongst general state police tasks such as traffic regulation,

the payment of tickets on public transport, street based questioning and so on.

However, other migration policing tasks arise from the direct mandate of non Immigration
Department officers under their primary duties, and do not depend on government employees
being defined as officers under the Migration Act. The Immigration Department engages in
joint operations and projects with other agencies. For example, both the Australian Federal
Police (AFP) and the Immigration Department are involved in the Transnational Sexual
Exploitation and Trafficking Team (TSETT). The Immigration Department refers directly to the

AFP when there is alleged sexual trafficking.

Further government organisations listed in Figure A and Figure B play a role in migration

control by providing information to the Immigration Department. For example, prisons notify

'° Officers of the organisations listed in the table are also defined as “officers” under the Migration Act
1958 (Cth) s 5.

! Migration Act 1958 (Cth) s 5. There is a residual discretion for the Minister of Immigration to exclude
certain officers (from the Immigration Department, Customs and the Australian Federal Police) from
being “officers” under the Migration Act.

2 The expansion of discretion effected by the multi institutional operation of migration control is
discussed in chapter 4.
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the Immigration Department at the completion of a non-citizen’s imprisonment. The
Australian Security Intelligence Organisation (ASIO) notifies the Immigration Department
whether non-citizens meet security requirements. A range of governmental agencies, for
example the Australian Tax Office and the government social welfare agency Centrelink, share
information on non-citizens. This further expands the diversity of activities that potentially
bring a non-citizen to notice, and the subsequent identification and apprehension of illegal

migrants.

Figure B: Government organisations which provide information to the Immigration

Department about non-citizens

State Police State Prisons

Australian Federal Police Department of Public Prosecutions
Australian Security Intelligence Organisation Attorney-General's Office
Department of Foreign Affairs and Trade and its Centrelink

Minister Australian Tax Office

Civil involvement in migration policing

Civil organisations and individuals play roles of varying formality in migration policing.
Education institutions that deliver education to overseas students have positive legislative

duties to monitor and report on student visa compliance.'*

Employers risk sanctions if they
employ migrants without immigration work rights.’* Detention service providers have
contractual obligations in detention centre management.'* The Immigration Department
facilitates community reporting of illegal migrants via the “Immigration Dob-In Line”.*® The
range of entities underscores that the diverse operation of migration control requires specific

contextual studies to enable comparison with the policing model.

3 This is discussed in chapter 3.

* This is discussed in chapter 3.

*** The contractual arrangements between the Immigration Department and private corporations have
been reviewed, see: Joint Standing Committee on Migration, "Detention Centre Contracts: Review of
Audit Report No. 1, 2005-2006, Management of the Detention Centre Contracts - Part B," (Canberra The
Parliament of the Commonwealth of Australia 2005). The Auditor-General, "Management of the
Detention Centre Contracts—Part A Department of Immigration and Multicultural and Indigenous
Affairs," in Performance Audit (Canberra: Australian National Audit Office, 2004).

1% This is a dedicated telephone and fax line that receives community information about persons they
believe to be illegal, or believe to be non-citizens in breach of visa conditions. See Amanda Vanstone
(Minister for Immigration and Multicultural and Indigenous Affairs), "Immigration Dob-In Line
Launched," in Media Release (Canberra: Commonwealth of Australia, 2004).
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Figure C: Civil institutions and individuals with migration control duties

Employers and industry bodies Corporations outsourced to provide detention
Airlines and Ships services (these have included Australasian
Education providers Corrections Management (ACL)/GSL/GS4 and
Education training registration bodies other corporations)

Visa sponsors
Community members (through the Immigration
Dob-In Line)

Ministerial discretion as part of migration policing

In comparison to other portfolios, the Immigration Minister has a powerful role in determining
migration control. The heightened discretionary power of the Immigration Minister is evident
at the formal law making power. Thousands of Australian islands were excised by Ministerial
decree, preventing persons entering Australia from these places from making valid visa
applications.m Moreover, the entire offshore processing of asylum applications is authorized
by the Minister’s discretionary power to permit illegal offshore entrants to lodge a valid visa
application.'*® The Immigration Minister also holds discretionary power over individual visa
matters. The Immigration Minister has various personal, non compellable and non delegable
discretionary powers that are not subject to review. These include the personal power to grant
or refuse visas after refusal by migration review tribunals,'® cancel visas without the
requirement to abide by procedural fairness,'*® substitute decisions of the administrative
review tribunal in character cases,”*" and release detainees into community detention.’** The
Immigration Minister’s discretionary power goes beyond mere accommodation for unforeseen
cases that do not fit the text of the rules, but fit the intention of the rules. The Minister’s
discretionary power determines the extent to which certainty in decision making exists in

migration law, and thus determines the context in which migration control takes place.

"

7 Moira Coombs, "Excising Australia: Are we really shrinking? ," in Research Note: Information, analysis
and advice for the Parliament, ed. Information and Research Service Law and Bills Digest Section
(Canberra: Parliamentary Library 2005); ———, "Excisions from the Migration Zone-Policy and Practice "
in Research Note, ed. Law and Bills Digest Group: Information and Research Services (Canberra:
Parliamentary Library, 2004).

"8 Migration Act 1958 (Cth) s 46A This was considered by the High Court in Plaintiff M61/2010E v
Commonwealth of Australia; Plaintiff M69 of 2010 v Commonwealth of Australia [2010] HCA 41

w Migration Act 1958 (Cth) s 351 empowers the Immigration Minister to intervene and grant a visa
after an adverse Migration Review Tribunal decision and s417 similarly empowers the Immigration
Minister with regards to the Refugee Review Tribunal.

**® Migration Act 1958 (Cth) s 501(5)

1 Migration Act 1958 (Cth) s 501A

- Migration Act 1958 (Cth) See Division 7 Subdivision 2 on Residence Determinations. The sections
regulating the Minister’s power to order community detention (termed “residence determinations”
under the Act) are set out at ss 197AA — 197AG.
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The range of actors holding powerful discretion to determine migration control establishes
that the selection of control contexts must enable study of a range of these actors. Studies
into the institutional framework and statistical reporting of migration control focus specifically
on the institution of the Immigration Department. Immigration Department activities cannot
be representative of all migration control activities, because of the range of bodies involved.
However, these studies provide unique insight into migration control, and also provide a basis

from which to identify preliminary matters that shape migration control.
The institutional framework of migration control

Prior to 2005, public discourse on illegal migration as well as government and non-government
reports on migration control focused primarily on the operation of external border controls

33 The instances of

and immigration detention issues rather than onshore migration policing.
border control were often high profile and spectacular. For example the 2001 standoff at sea
between the Australian military and the Norwegian freighter ship MV Tampa, that was
carrying 438 rescued asylum seekers." That event led to the introduction of the “Pacific
Solution” that involved Australian interception of unauthorised boats and redirection to Nauru
or Papua New Guinea for the processing of refugee claims."” It could be argued that the
discretionary use of power in this instance was a product of the political electoral climate prior
to the 2001 Australian federal elections. However, subsequent studies of migration control

within Australia, specifically focusing on Immigration Department activities, confirm the

importance of discretion in routine migration control.

In 2005, two reports focused attention to the actions of the Immigration Department within

Australia and outside the detention setting. Former Australian Federal Police Commissioner

3 Human Rights and Equal Opportunity Commission, Those who've come across the seas: detention of

unauthorised arrivals; Commonwealth Ombudsman, "Report of an Own Motion Investigation into
Immigration Detainees held in State Correctional Facilities: Report under section 35A of the
Ombudsman Act 1976," (Canberra2001); Human Rights and Equal Opportunity Commission, "A Report
on Visits to Immigration Detention Facilities by the Human Rights Commissioner 2001," (Sydney: Human
Rights and Equal Opportunity Commission 2001); P. J. (Auditor-General) Barrett, "Performance Audit
Management of the Detention Centre Contracts—Part A, Department of Immigration and Multicultural
and Indigenous Affairs," in Audit Report (Canberra: Australian National Audit Office, 2004); Human
Rights and Equal Opportunity Commission, A Last Resort? The National Inquiry into Children in
Immigration Detention (Human Rights and Equal Opportunity Commission, 2004); The Auditor-General
P. J. Barrett, "Management Framework for Preventing Unlawful Entry into Australian Territory
Department of Immigration and Multicultural and Indigenous Affairs," in Audit Report: Performance
Audit (Canberra: Australian National Audit Office, 2002).

** Marr and Wilkinson, Dark Victory. Written by investigative journalists, this book conveys the sense of
spectacle of the standoff and maintains a careful record of the events while reading as a political
thriller.

Lo Grewcock, Border crimes: Australia's war on illicit migrants.
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Mick Palmer (“the Palmer Inquiry”) exposed the ten month wrongful detention of Australian

% Former Chief Commissioner of Victoria Police, Neil

permanent resident Cornelia Rau.
Comrie, reported on the wrongful removal of Australian citizen Vivian Alvarez Solon, as well as
failure to rectify that mistake for two years despite repeated “discovery” of the mistake within

7 These two reports led to a series of

the Immigration Department (“the Comrie Inquiry”).
Ombudsman investigations into systemic and individual issues arising from 247 cases of
unlawful detention referred by the Immigration Department to the Ombudsman, Immigration
Department reform, and a subsequent 2008 evaluation of the reforms implemented after
these reports.’*® Some commented cynically that the explosive impact of these reports arose
from the shock that mistakes in migration policing practices could impact on Australian

citizens and permanent residents. Nonetheless, these inquiries and others provide insight into

how migration policing powers are used within Australia.

Migration policing deviance from the law: the incorrect implementation of the power to

detain

The power to detain illegal migrants, or those reasonably suspected of being illegal, is a

d. ™ Once detained, officers are

routine power that all officers under the Migration Act hol
required to remove detainees from Australia “as soon as reasonably practicable”.'® The
Immigration Department’s mistakes in the Rau and Solon cases hinged on their initial and then

continued detention, that is, on processes prior to and following their detention. Officers who

* Mick Palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau,"

(Canberra: Commonwealth of Australia, 2005).

7 John McMillan, "Inquiry into the Circumstances of the Vivian Alvarez Matter: Report under the
Ombudsman Act 1976 by the Commonwealth Ombudsman, Prof. John McMillan, of an inquiry
undertaken by Mr Neil Comrie AO APM," (Canberra Commonwealth and Immigration Ombudsman,
2005).

%% ——— "Department of Immigration and Citizenship Report into Referred Immigration Cases:
Detention Process Issues,” (Canberra: Commonwealth and Immigration Ombudsman, 2007); ———,
"Department of Immigration and Citizenship Report into Referred Immigration Cases: Data Problems,"
(Canberra: Commonwealth and Immigration Ombudsman, 2007); ———, "Department of Immigration
and Citizenship Report into Referred Immigration Cases: Notification Issues Including cases affected by
the Federal Court Decision in Srey," (Canberra: Commonwealth and Immigration Ombudsman, 2007); —
——, "Department of Immigration and Citizenship Report into Referred Immigration Cases: Other Legal
Issues," (Canberra: Commonwealth and Immigration Ombudsman, 2007); Elizabeth Proust, "Evaluation
of the Palmer and Comrie Reform Agenda — including Related Ombudsman Reports," (Canberra2008);
Australian Department of Immigration and Citizenship, "Media release: Proust report on immigration
reform progress " (2008).

*? Migration Act 1958 (Cth) s 189

o Migration Act 1958 (Cth) s 198. Note that s 189 should also be read with the whole of Division 7 and
8 of the Migration Act which sets out the provisions on the detention and removal of unlawful non-
citizens respectively.
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use detention powers and who were interviewed as part of the Rau Inquiry were found to

have little understanding of how to apply “reasonable suspicion” in factual scenarios.’

Officers with direct responsibility for detaining people suspected of being unlawful non-citizens

and for conducting identity and immigration status inquiries often lack even basic investigative

. 162
and management skills.

The inquiries found both field officers and executive management of the Immigration
Department failed to appreciate “the distinction between the discretionary nature of the
exercise of ‘reasonable suspicion’ and the mandatory nature of the detention that must follow
the forming of a ‘reasonable suspicion”.”*** On review, the suspicion that led to Solon’s
detention did not amount to reasonable suspicion.'® There was a proper basis for reasonable
suspicion on the evidence available at the time of Rau’s detention; however the Immigration
Department failed to re-evaluate that basis in her subsequent detention which led to her

185 The Ombudsman’s review of wrongful detention

wrongful detention for nine months.
confirmed this mistaken understanding of legal responsibilities was not isolated.’ It found
that in many of the 247 cases it reviewed, officers “did not have an adequate basis on which to

form a reasonable suspicion that the person being detained was an unlawful non-citizen.”**’

The inquiries found that officers and executive management of the Immigration Department
believed s 189 of the Migration Act imposed a mandatory duty to detain, and that when a
person is detained that detention is absolute, thus not requiring further inquiry.'® The
Immigration Department saw the correct process as to detain first and then obtain evidence to
support that detention, rather than to obtain evidence to support a reasonable suspicion of

unlawful status. Further, investigation into the basis for detention was treated as “a matter of

8! palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 24. See also

the McMillan, "The Comrie Inquiry," 69.

182 paimer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," x, paragraph
15.
* |bid., 25. See also McMillan, "The Comrie Inquiry," 69., Note also Palmer, "Inquiry into the
Circumstances of the Immigration Detention of Cornelia Rau," 21. Palmer states: “Because of the word
‘must’, the section [i.e. s189 MA] has been viewed as a mandatory provision in its entirety. What has
not been fully appreciated is that s. 189(1) operates in a mandatory way only after an officer has formed
the requisite ‘reasonable suspicion’ that a person ‘is’ an unlawful non-citizen.”

5% McMillan, "The Comrie Inquiry," 68.

%> palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 26-27.

**® McMillan, "Report into Referred Immigration Cases: Detention Process Issues,” 3.

**7 A summary of recurring deficiencies in the majority of cases reviewed by the Ombudsman is set out
at ibid.

%8 palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 21.,
McMillan, "The Comrie Inquiry," 69.
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process” without urgency.'® This approach diminished the significance of the loss of liberty as
“a consequence of both the operation of the Act and the detainee’s own doing and

170 Eor Mick Palmer, one

circumstances brought about by the detainee’s own actions.
statement of the Immigration Department — namely that the case of Cornelia Rau represented
less than 0.001 per cent of the removals and cases dealt with each year - exemplified the

culture and mindset that brought about the failures in Rau’s case.'”*

The Immigration Department is just one of the bodies empowered with the duty to detain by
the Migration Act. The guestion of whether the discretion that enabled the mistakes made in
the Rau and Solon cases was particular to the Immigration Department engages the question
of whether it arose from the institutional culture of the Immigration Department, or whether
it arose from law. The preliminary findings from existing studies inform the choice of

contextual focus for the thesis study between institutions or law.

Mistakes in exercising discretion: a problem of culture or legality?

The Inquiries’ found the mistaken understandings in the Rau and Solon cases did not arise
from an absence of policy or procedure. The problems arose from a cultural environment in

which the detention of suspected unlawful non-citizens was foremost, and shaped the way

172
d.

such instructions and procedures were interpreted and applie Palmer said that pressure

on the Immigration Department’s detention and compliance areas led to “...a culture that is

»173

overly self-protective and defensive.” ™ The Inquiries found the Immigration Department did

not have effective management oversight, nor clear triggers for executive intervention.'”

% palmer, “Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 25. See also

Palmer at 171 “In summary, the Inquiry formed the view that DMIA management approach to the
complexities of implementing immigration detention policy is ‘process rich’ and outcomes poor’, with
the predominant, and often sole, emphasis being on the achievement of quantitative yardsticks rather
than gqualitative measures.”
® McMillan, "The Comrie Inquiry," 69.
Palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 160.
e Ibid., 169., McMillan, "The Comrie Inquiry," 69. Note that the Proust evaluation of post
Palmer/Comrie reform commenced her report by sharing comments made to her by external observers
of the Immigration Department before the release of these reports. These comments emphasised the
difference between the culture of the Immigration Department from the rest of the public sector. (see
Proust, "Evaluation of the Palmer and Comrie Reform Agenda — including Related Ombudsman
Reports," 7.) These observers Proust explains were persons with a strong interest in immigration and
detention issues, and either at arm'’s length from the Immigration Department or closer through
involvement in Immigration Department related groups such as the Immigration Detention Advisory
Group)]. They confirmed the findings of the Rau and Solon Inquiries of a “closed culture”, a “culture of
fear”, a “damaged department” where decisions were made largely without oversight and the
Compliance function was separate from the rest of the department.
i:: Palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 172-73.
Ibid., 169.
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Management attitude did not question policy based instructions and processes, and did not

7% The Palmer

value training staff in the operating context and the purposes of instructions.
and Comrie Inquiries provided detailed recommendations on changes within the Immigration
Department ranging from training to information systems, identity issues, records
management and more. However the most scathing criticism by the Palmer report was
directed at the culture of the Immigration Department, which it saw as the ultimate culprit in

the failure to effectively exercise detention powers with integrity:'’®

...the DIMIA [Immigration Department] management approach to the complexities of
implementing immigration detention policy is ‘process rich’ and ‘outcomes poor’, with the
predominant, and often sole, emphasis being on the achievement of quantitative yardsticks
rather than qualitative measures... Many of these practices have been in operation for a long
time and seem to have given rise to an immigration detention culture that, in the opinion of
the Inquiry, constrains thinking, flexibility and initiative and concentrates on functions, process

and quantitative measurement to the detriment of the achievement of policy outcomes.””’

The wrongful discharge of duties by police, like the incorrect approach to the Migration Act
1958 (Cth) s 189 mandatory detention powers, is often referred to as “police deviance”. Laying
the blame on non legal motivations such as institutional culture, as the Palmer and Comrie
reports do, invites the critique made by Doreen McBarnet and others in the 1980s with regard
to police deviance in arrest and conviction procedures. McBarnet argued that a cultural or
individual deviance perspective can treat the notion of legality as unproblematic, as though

178

fairness and efficiency would result if police practice reflected the law. "™ In her study of the
law and procedures governing arrest and criminal procedure, McBarnet found rather that the
gap between police behaviour and practice is institutionalised in law itself."”® She argued that

due process rhetoric sets up a false dichotomy between crime control and due process. As a

7 Ibid. Following these reports the Immigration Department accepted there was inadequate support

for officers in the period under review until till 2005, including limited training, poor systems to support
compliance activity and decision making, limited internal supervision, guality assistance and oversight,
see McMillan, "Report into Referred Immigration Cases: Detention Process Issues,” 3.

7% palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau." See in
particular chapter 7 “Culture, Structure and Operations”, 160-182. Note as well that the Comrie Report
agreed with the assessment of DIMIA culture by Palmer.

7 Ibid., 171.

‘" Doreen J McBarnet, "The Police and the State: Arrest, Legality and the Law," in Power and the State,
ed. Gary Littlejohn, et al. (London: Croom Helm, 1978); Doreen J. McBarnet, Conviction: law, the state
and the construction of justice (London: Macmillan, 1981).

" McBarnet, "The Police and the State: Arrest, Legality and the Law."; McBarnet, Conviction: law, the
state and the construction of justice.
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result, the law on criminal procedure in her study “does not so much set a standard of legality

from which the police deviate as provide a licence to ignore it.”**°

McBarnet’s point that legal text, procedures and instructions themselves encourage activity at
odds with rule of law rhetoric resonates strongly with recent interest in how legal procedures,
specifically jurisdiction, make differences in how powers should be exercised seem natural and
legal. **! The common understanding of the significance of migration practices arguably is
shaped by the legality of migration law. Thus, separating the jurisdictions of immigration and
criminal justice also distinguishes between the safeguards appropriate for each area of law.
Palmer recounts the attitudes of senior executives who explained that immigration detention
was administrative and not punitive, and thereby contextualised detention as part of

administrative process:

Comment was made to the Inquiry on a number of occasions that the operation of s. 189(1)

was not reviewable since it was mandatory in nature and immigration detention was

administrative, not criminal. e

Adopting McBarnet's perspective reframes the Inquiries’ finding that management treated
investigation into the reasonable basis for detention as simply a matter of process rather than
a serious issue of loss of liberty. It suggests that the administrative legality of migration law
informs the exercise of discretion over mandatory detention, rather than solely institutional

culture.

The influence of the administrative setting of migration law in shaping the discretionary power
of migration policing agents is confirmed by the accountability mechanisms available to
contest the exercise of discretion. Non-citizens, especially illegal migrants, face disincentives
to challenging the exercise of migration policing powers. The Immigration Department is likely
to be the main (or at least one of the) respondents to the action, but is also the decision maker
in any visa application in process. Further, although non-citizens have standing to initiate a
claim against the Commonwealth Government, for example for breach of duty of care,
commencing such an action does not give rise to legal rights to remain in Australia while

awaiting the outcome of the trial. The cost of initiating that complaint, together with the

%0 McBarnet, "The Police and the State: Arrest, Legality and the Law," 213.

'8! Mariana Valverde, "Jurisdiction and Scale: Legal ‘Technicalities' As Resources for Theory," Social and
Legal Studies 18, no. 2 (2009): 141.

2 palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau," 25.
“Comment was made to the Inquiry on a number of occasions that the operation of s. 189(1) was not
reviewable since it was mandatory in nature and immigration detention was administrative, not
criminal.”
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prospect that vindication for recognition of harm will not necessarily equate with permission
to stay in Australia, can act as disincentives for non-citizens to commence court action. In this
way the administrative setting of migration law has the capacity to enhance policing

discretion.

Risk management: rhetoric or reality?

A key reform implemented after the Palmer and Comrie Inquiries was a more serious
approach to managing the risk of wrongfully detaining and removing persons.'® Efforts to
identify Anna (the alias of Cornelia Rau) failed because of a lack of coordination, no coherent
methodology in location, and because “nobody was in charge".“" Part of subsequent risk
management reform involved the introduction of detention principles (see Figure D below)
that institute a risk assessment approach in deciding who should be detained. The Labor
Government under Prime Minister Kevin Rudd announced new detention principles in July
2008, and introduced them into legislation the following year, but at the time of writing they

still have not been enacted. **

However the Immigration Department explains it has
implemented the second detention value which explains which illegal migrants should be

subject to mandatory detention.

Figure D: Key immigration detention values'®

The government’s seven key immigration detention values are:

1. Mandatory detention is an essential component of strong border control.

2. To support the integrity of Australia’s immigration program, three groups will be subject to
mandatory detention:

» all unauthorised arrivals, for management of health, identity and security risks to the community
« unlawful non-citizens who present unacceptable risks to the community, and

» unlawful non-citizens who have repeatedly refused to comply with their visa conditions.

"|bid.: The Palmer Report highlighted various systemic failures in the Immigration Department as well

as in the accountability structure for detention centre services. See for example pp 176-182 for
discussion of the Immigration Department’s contact with detention service providers GSL. The
detention contract involved exception based reporting to the Immigration Department, rather than a
risk management approach. In practice, this reporting style encouraged GSL to report problems to the
Immigration Department after the problem emerged rather than prior to practice being implemented.
** Ibid., iii, paragraph 31.

%5 see Minister for Immigration and Citizenship Senator Chris Evans, "Media release: Detention values
to be enshrined in law,"(25 June 2009), www.minister.immi.gov.au/media/media-
releases/2009/ce09058.htm. See also The Migration Amendment (Immigration Detention Reform) Bill
2009.

'¥ pepartment of Immigration and Citizenship, "Annual Report 2009-10," 172.
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3. Children, including juvenile foreign fishers and, where possible, their families, will not be detained in
an immigration detention centre.

4. Detention that is indefinite or otherwise arbitrary is not acceptable and the length and conditions of
detention, including the appropriateness of both the accommodation and the services provided, would
be subject to regular review.

5. Detention in immigration detention centres is only to be used as a last resort and for the shortest
practicable time.

6. People in detention will be treated fairly and reasonably within the law.

7. Conditions of detention will ensure the inherent dignity of the human person.

This is not a significant change from prior to the introduction of these values. The strongest
change represented in the Key Immigration Detention Values concerns the detention of
children. After a damning report on the impact of detention on children and high profile
litigation for the mental health impact, the Howard government legislated that children were

'*7 The Rudd detention values set out the principle that

only to be detained as a last resort.
where possible children and their families will not be detained in immigration detention
centres. However, at the time of writing there were over 1000 children held in immigration
detention.'® Many of these children arrived in Australia by boat, unaccompanied by an adult
family member, and were held initially at Christmas Island and then transferred elsewhere.'®
The introduction of key detention values does not change the importance of discretion over

the power to detain.

Existing studies of migration control, namely of Immigration Department practices, confirm
that the importance of discretion in migration control goes beyond high profile politicised
incidents. Discretion is engaged in routine migration control activities. Further, control
contexts should enable study of the administrative legality of migration law to highlight the

particular ways in which that setting enhances discretion.

¥ Human Rights and Equal Opportunity Commission, A Last Resort? The National Inquiry into Children
in Immigration Detention. , The principle that minors are to be detained only as a measure of last resort
is set out at Migration Act 1958 (Cth) s 4AA.

%8 As at 6 June 201 1, 1041 children were held in detention: Kate Gauthier et al., "No Place for Children:
Immigration detention on Christmas Island," (ChilOut - Children Out of Immigration Detention, 2011), 8.
Detention statistics are updated regularly at the Immigration Department website. However, the
Immigration Department classifies “detention” as specific immigration detention centres, whereas | also
include residential immigration facilities that do not permit autonomy to move in and out of the facility:
Department of Immigration and Citizenship, "Managing Australia's Borders: Detention Statistics,"
Department of Immigration and Citizenship, www.immi.gov.au/managing-australias-
borders/detention/facilities/statistics.

'* Gauthier et al., "No Place for Children: Immigration detention on Christmas Island," 8.
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Patterns in migration policing discretion

A number of features of onshore migration policing can be discerned from existing literature,
government reports and statistics. Despite their limited focus on the activities of the
Immigration Department, review of these sources potentially enables insight into patterns in
migration policing discretion. However, review of the following sources shows that no strong
pattern in the target population can be discerned. Migration policing field activities to locate
illegal migrants rely only indirectly on profiling the demographic details and histories of illegal
migrants. It does show that the Immigration Department relies primarily on intelligence gained
through relationships with organisations and individuals to locate and apprehend illegal

migrants. Thus, the thesis study of control contexts should focus on such relationships.

Patterns in the target population for onshore policing activities

The Immigration Department argues that its two main target populations for onshore
compliance activities are non-citizens who have remained in Australia beyond the period of
their visa (“overstayers”), and non-citizens in breach of their visa conditions (such as working
without permission).’*® The Immigration Department states that other non-citizens who do
not have a visa in Australia, and those who have entered Australia without authorisation are

1 In any case those who

insignificant in number, and thus not a target for onshore policing.
have entered Australia without a visa are almost all in immigration detention.'® The
Immigration Department prepares an annual estimate of the number of non-citizens present
in Australia who remained after their visa expired. Based on that figure, about one-fifth of the

illegal migrants living in the community are located each year.'”

::': Auditor-General, "ANAO Onshore Compliance Audit (2004)," 31.

Ibid.
2 Those few who entered Australian without a visa but are not in detention include those who have
managed to either get through immigration clearance at the airport with false documents, or
stowaways who entered Australia without going through immigration clearance. They also include
those who fit the narrow criteria for release from detention for those who entered without immigration
authorisation. These migrants are eligible for release on a bridging visa only if they are awaiting
determination of their refugee protection visa application and are either under 18 years or over 75
years of age, or have health needs that cannot be met in detention: Migration Regulations 1994 (Cth),
Schedule 2, Subclass 051 Bridging (Protection Visa Applicant). Unauthorised boat arrivals are almost all
detected and intercepted prior to arrival on land, and immediately detained.
'3 This relies on data from reports published by the Immigration Department covering the period 1 July
1996 to 30 June 2011. These include the annual reports from July 1996 to June 2010, and the Protecting
the Border series of reports (later called Managing the Border reports) that collectively cover the period
July 1998-June 2005. For some reports, the figure was back reported with updated figures in the annual
report of the following year. In these cases the later corrected figure was used. Data from the Review of
Illegal Workers was also used.
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The Compliance section of the Immigration Department is responsible for checking adherence
with visa conditions by proactive visits to workplaces. It also conducts education activities for
employers and others about their migration law responsibilities, such as the requirement not
to employ non-citizens without immigration authorisation to work.*** The Compliance section
of the Immigration Department views the prioritisation of specific industries and labour
markets as a control strategy.'”® Yet this is inconsistently implemented nationally.'*® In 2004,
the Immigration Department’s NSW Office stood out in this respect as it prioritised compliance

%7 The Immigration Department

activities on the risk profiles of industries and labour markets.
justifies this focus on compliance on the basis of its estimate that about half of all illegal

migrants in Australia work.”*®

Overall Immigration Department operations within Australia did not undertake systematic risk
analysis of their client database to plan operations to locate illegal migrants.'®® The
Immigration Department did not analyse ICSE data so as to profile individuals (with regard for
example to their biographical details such as age, gender, country of citizenship) who are likely
to breach their visa conditions, or those who might be most likely to self report.’® There is no

indication that this has changed.”

In any case, performance assessment in terms of clear-up
rates for the location of illegal migrants or those in breach of visa conditions would be
hampered, as the Immigration Department did not have an estimate of the number of non

citizens working without permission.””

In contrast to the attention to the risks involved in unlawful detention, the conduct of
Immigration Department initiatives to locate illegal migrants do not rely on risk assessment to

determine organisational priorities in location operations.”” Risk assessment does have some

1% see for example Department of Immigration and Citizenship, "Annual Report 2009-10," 153, 62-63.
"% This is evident from the Immigration Departments internal 2003 document ‘Risk Assessment and
Treatment Plan worksheet”. This document is not publicly accessible but was obtained and referenced
by the Australian National Audit Office. See Auditor-General, "ANAO Onshore Compliance Audit (2004),"
48.

** bid., citing DIMIA (2003) ‘Risk Assessment and Treatment Plan worksheet”.

7 |bid.

*# Ibid., 49.

1 Ibid., 43. Note that the client database is the Integrated Client Services Environment ‘ICSE”. See also
Palmer, "Inquiry into the Circumstances of the Immigration Detention of Cornelia Rau,” 167.

% Auditor-General, "ANAO Onshore Compliance Audit (2004)," 43-44. In addition, although the
technology has the capacity some further data would require collection in order for example to profile
those whom are most likely to self refer to the Department, ANAO explains this would require for
example collection of data on how the non-citizen became aware of the self referral process (see ANAO
at 44).

! Erom perusal of subsequent annual reports to June 2010.

;D; Auditor-General, "ANAO Onshore Compliance Audit (2004)," 44.

* Ibid.
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bearing on how migration policing operates onshore because it is used extensively in

determining whether a visa to enter Australia should be granted at all.**

In this way it shapes
the distribution of who is eventually affected by onshore activities. The Immigration
Department describes this as a “compliance continuum”. In contrast to onshore policing
activities, pre entry visa decision making involves assessment of the risk of future breach of
visa conditions.”® This risk assessment draws on evidence including the visa applicants past
adherence to visa conditions in Australia. >® Thus, based on existing reports, the Immigration
Department’s target population for control of illegal migrants in Australia appears only in very
broad terms, being illegal migrant workers and those who have remained in Australia after

their visa expired.

Patterns of targeting: a focus on how, rather than targets

Although the persons targeted by the Immigration Department remain broadly sketched,
existing literature on Immigration activities illustrates a clearer trend in how control of illegal
migrants is achieved. The Immigration Department predominantly relies on information from
individuals and organisations, making its relationships with these entities of prime importance

in migration control.

The most important relationship in terms of productivity in locating illegal migrants is that
between the Immigration Department and illegal migrants themselves. Since 2002-03 most
illegal migrants were located because they reported themselves to the Immigration

Department.

2 Ibid., 42. Note that the way in which the compliance continuum operates in the pre entry and visa
decision making contexts is picked up as it related to the character test in Chapter 5. See also ibid., 145.,
for a diagram of the “DIMIA Compliance Continuum”.

*® Historically this occurred through the “Risk Factor List”. It is now defunct, but when operational it
profiled the risk of overstay in accordance with demographic details including age range, gender and
country of nationality. The “Safeguards System” is in use today. It is a risk management system that
identifies visa applicant who meet pre-determined characteristics, and then prompts particular checks
and further queries. See John (Commonwealth Ombudsman) McMillan, "Department of Immigration
and Citizenship: The Safeguards System," ed. Commonwealth and Immigration Ombudsman (Canberra:
Commonwealth Ombudsman, 2008).

*Ibid.
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Figure E: The comparative numbers of illegal migrants located by self referral and by

Immigration Department fieldwork’®”
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The second most important relationship is that between the Immigration Department and
those in direct contact with illegal migrants, including both individuals and organisations. In
part, this results from the legal framework governing migration location activities. The legal
framework has informed an Immigration Department approach that centres on “intelligence
or observed behaviour”, sourced primarily through dob-ins, data matching, and liaison with
civil society groups.”®® Migration search warrants empower activities that are crucial to
locating illegal migrants. Search warrants enable an officer to enter and search any premise,
vehicle or vessel provided that an officer holds “a reasonable cause to believe” that an illegal
migrant, or person who holds (or did hold) a temporary visa with work conditions would be

found.”™ Thus, although the Immigration Department does develop knowledge of workers of

" The data used to create this graph is from reports published by the Immigration Department. These

include the annual reports from July 1996 to June 2010, and the Protecting the Border series of reports
(later called Managing the Border reports) that collectively cover the period July 1998-June 2005. For
some reports, the figure was back reported with updated figures in the annual report of the following
year. In these cases the later corrected figure was used.

% Auditor-General, "ANAO Onshore Compliance Audit (2004)," 47.

» Migration Act 1958 (Cth) s 251(6)(a)-(b). Note that these search warrants also extend to enable entry
and search where the officer has reasonable cause to believe that a document, book or paper relating
to the entry or proposed entry into Australia of a person whom would not be authorised to enter or
would become an unlawful non-citizen, be found on the premises, or passport or identity document or
travel ticket from Australia of a person without immigration authorisation to remain in Australia (s
251(6)(c)-(d)). Note also these it is the Secretary of Immigration whom has the power to issue search
warrants under this provision (s 251(4)), for up to three months (s 252(5)).
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particular nationalities working without immigration permission in, for example, the building
trades, it explains that this does not necessarily provide a lawful basis to conduct random

search warrants on building sites throughout Sydney.**

The intelligence based approach encourages focus on relationships with third parties who are
in contact with non-citizens. The Immigration Department have stated that their knowledge of
the illegal migrant population and their understanding of those in breach of visa conditions
arises from existing relationships with third party civil actors with a direct monitoring interest,
such as employer sponsors and educational institutions.’** Employers face sanctions if found
to have hired illegal workers.”? Education institutions delivering education to overseas
students have explicit monitoring of student compliance with visa conditions.”™ Yet the 2004

audit noted that:

...DIMIA [the Immigration Department] does not have contact with a third party, with a direct

monitoring interest, in respect of the vast majority of temporary entrants to Australia each

year (over 90 per cent). i

Even prior to these formal legislative duties or incentives, the Immigration Department
explained that information from the community and peak industry bodies was a key source in
planning Compliance field visits.”** Communicative relationships ranged in formality. For
example, by June 2001, contact between the Construction Forestry Mining and Energy Union

NSW Secretary Andrew Ferguson and the Immigration Department had reached a point

% Auditor-General, "ANAO Onshore Compliance Audit (2004)," 46. Note that ANAO considers that

despite the limits of profiling as a legal basis for search warrants, that DIMIA should undertake target
group profiling to provide information on a group within its target population so as to inform effective
compliance strategies.

1 1bid., 44.

= Migration Act 1958 (Cth) ss 245AB, 245AC. This is discussed in chapter 3. See also The Senate Legal
and Constitutional Legislation Committee, "Migration Amendment (Employer Sanctions) Bill 2006,"
(Canberra: The Senate Legal and Constitutional Legislation Committee, 2006); Department of
Immigration and Citizenship, "Do your employees have a valid visa to work in Australia?," (Canberra:
Commonwealth of Australia, 2007).

5 This is discussed in chapter 3. See the following Education Services for Overseas Students Act 2000
(Cth); Australian Education International, "National Code of Practice for Registration Authorities and
Providers of Education and Training to Overseas Students 2007 (the National Code 2007)," ed.
Australian Government (Canberra2007).

“* auditor-General, "ANAO Onshore Compliance Audit (2004)," 45.

Richard Steven Konarski (Department of Immigration and Multicultural and Indigenous Affairs),
"Statutory Declaration,” (Melbourne: Royal Commission into the Building and Construction Industry,
2002). "A large proportion of these field activities are undertaken as a result of "dob-in" information
received from a range of sources, including employers, the community, educational institutions, peak
industry bodies and other governmental agencies including the police,"
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whereby the Immigration Department provided a regular contact in the Employer Awareness

Unit which included out of business hours contact for information on illegal workers. **°

Some insight into the utility of information with civil bodies in locating illegal migrants can be
discerned from evidence provided by the Immigration Department to the 2002 Royal
Commission into the Building and Construction Industry. From 2000 to about September 2002,
the Construction Forestry Mining and Energy Union and other bodies in the construction
industry reported about 1620 persons as illegal workers. >’ This resulted in identification of
about 120 persons identified as working without permission, that is, 7% of those reported.”*®
The majority of the persons reported were later found to be Australian citizens, permanent

residents or visa holders with work permission.”*

Information about illegal migrants from the community in general has always been an

20 seeking community information became

important source for the Immigration Department.
a more deliberate strategy from February 2004 with Immigration Minister at the time Senator
Amanda Vanstone’s introduction of the “Immigration Dob-in Line”.** In the first year of
operations, community reports to the line were on average 570 calls per week,””” then in the

e Commenting

years following reports to the line ranged between about 32,000 and 47,000.
on the reliability of “dob-ins” is hampered as the Immigration Department reported these
details for only two time periods. In February to July 2004, upon the introduction of the Dob-In

Line, 2179 illegal migrants were located as a result of community information.”* In 2004-05,

% |bid., para 11. See also Department of Immigration and Multicultural and Indigenous Affairs, "Royal

Commission into the Building and Construction Industry
Discussion Paper Eleven - Working Arrangements - Their Effects on Workers' Entitlements and Public
Revenue,"” ed. Department of Immigration and Multicultural and Indigenous Affairs (Melbourne: Royal
Commission into the Building and Construction Industry, 2002); Richard Steven Konarski (Department of
Immigration and Multicultural and Indigenous Affairs), "Statutory Declaration."
217 " . "

———, "Statutory Declaration,” para 12.
Ibid., para 14.
Ibid., para 13.
Vanstone, "Immigration Dob-In Line Launched."
221 .

Ibid.
2 That is, from February 2004 to the end of the financial year on 20 June 2004. Department of
Immigration and Multicultural and Indigenous Affairs, "Annual Report 2003-04," (Canberra: Department
of Immigration and Multicultural and Indigenous Affairs, 2004), 87. Note that it notes that about 23% of
these calls were referred to compliance areas for investigation.
2 Note however that the number of calls were not reported for every year of operation: Compliance
Framework Branch, "Managing the Border: Immigration Compliance 2004-05 edition," 52; Department
of Immigration and Multicultural Affairs, "Annual Report 2005-06," (Canberra: Commonwealth of
Australia, 2006), 159; Department of Immigration and Citizenship, "Annual Report 2006-07,"
(Belconnen, A.C.T.2007), 119.
223 4 .

ibid.
% compliance Framework Branch, "Managing the Border: Immigration Compliance 2004-05 edition,"
52.
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3186 locations were made.””® These figures indicate that about one to two percent of dob-ins
resulted in successful location. In later years, the Immigration Department reported instead on
the number of allegations identified from community information. In 2008-09, 11,300
allegations were identified,”® and in 2009-10, dob-ins or fraud related information amounted
to 13,800.7" The apparent substantial reduction in the number of dob-ins is not explained by

the Immigration Department, though the change in reporting information might be relevant.

The patterns in the exercise of discretion evident from existing studies and reports of the
Immigration Department are not strongly formed by who is targeted. The pattern is instead in
how discretion is informed, that is, through relationships with organisations with a direct
monitoring role as well as with individuals in contact with illegal migrants. The importance of
these relationships suggests that the legitimacy of migration control in the eyes of these
individuals and organisations is important to the capacity to locate and apprehend illegal
migrants. Moreover, relationships with civil actors are an important feature to include in a
study of control contexts, to discern how that legitimacy is established. This adds to the other
features identified as crucial for inclusion in the study of control contexts: policing agents not
limited to the Immigration Department, scenarios where there is a high degree of discretion
and instances that enable study of the administrative legality of migration law. Existing
literature has positioned migration control within the frameworks of law, the institution of the
Immigration Department, and statistical insight. Review of those frameworks however
suggested that the features just described more crucially shape the exercise of discretion,
being the central element that means migration control cannot be understood solely through

legal text.

The first two parts of this chapter have introduced migration control in its Australian national
setting. Migration control is however control over movement. In the national setting this
control entails movement into or out of detention, and also entry and departure from
Australia. But it also always entails control over movement to and from nations, that is,
migration control is always in a global context. The third and last part of the chapter moves

from the national setting to the global.

225 44 .

Ibid.
2% Department of Immigration and Citizenship, "Annual Report 2008-09," 124. Note this figure was
made more specific in the annual report the following year ———, "Annual Report 2009-10," 161.

227

——, "Annual Report 2009-10," 161.
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C The connection between migration control and the nation state

| now turn to consider the connection between the nation state and control over migratory
movement outside Australia as suggested by existing scholarly literature. | explore this
connection to foreshadow the end of the thesis which investigates the potential for Australian
migration policing to operate beyond the nation. | start first by introducing the relationship
between illegal migration and the state, to set the scene for analytical approaches that suggest

how the operation of migration control beyond the nation might be traced.

Some scholars have argued that illegal migration challenges the sovereignty of nation-states,
and conversely that migration control affirms and bolsters such sovereignty. This has been
explained on various grounds. The most public and virulent is that of political discourse.
Australian governmental political discourse, on both sides of politics, treats illegal migration as
a challenge to national sovereignty. The discursive link between entry into Australia by boat
without immigration authorisation and war, framing migration control as in defence of the
realm, has been extensively documented.””® The language of “war”, “invasion of our shores”,
was developed in the context of other issues including the Gulf Wars and the consequent
influx of asylum seekers from Afghanistan and Iraqg, as well as the localised issue of the sexual
assault of an “Australian” girl by a group of “Middle Eastern” men.?”® The confluence of these
issues intensified the sense in which migration became an issue of “war”. This was invoked not
just in the sense that a northern sea approach prompts the historical national imagery of
invasion from the north, but also by linking such entry with “ethnic divisions” turning

Australian streets into a “war zone”.”*

It is not solely public and political discourse that constructs illegal migration and illegal
migrants as a threat to national sovereignty. Michael Grewcock’s Border Crimes: Australia’s
war on illicit migrants argues that the exclusionary effect of Australia’s border control
amounts to a war against illegal migrants.”®* Australia’s border control strategies, alongside
other Western nations, exclude and contain refugee movements, criminalising and alienating

illegal migrants. In doing so, border control creates the conditions that shape refugee journeys

2% poynting, "Bin Laden in the suburbs: attacks on Arab and Muslim Australians before and after 11
September." Poynting explores the “moral panic” over entry of asylum seekers in 1999-2001.

2 |bid; Manning, "Dog Whistle Politics and Journalism: Reporting Arabic and Muslim people in Sydney
newspapers."; Marr and Wilkinson, Dark Victory.

- Poynting, "Bin Laden in the suburbs: attacks on Arab and Muslim Australians before and after 11
September." See also Manning, "Dog Whistle Politics and Journalism: Reporting Arabic and Muslim
people in Sydney newspapers."

% Grewcock, Border crimes: Australia's war on illicit migrants.
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and what Grewcock argues to be a deviant use of force amounting to state criminality through
force, deterrence and interception, that, like war, are rationalised by defence of national
sovereignty.”’ The threat to national sovereignty posed by illegal migration forms part of the

energised political context of migration control debates.

Effects which might be broadly categorized as the effects of globalisation provide a second set
of grounds that undermine national sovereignty. These effects include the development and
the increasing normative importance of international conventions on human rights; the effect
on national identity of increasing cultural commonality (sometimes observed as a global
cultural dominance), as well as the circulation intrinsic to a global and regional economy.”*
Although these elements of globalisation have very different impacts and effects, they all
contribute to perceptions of diminishing national power in globalisation, which have invested

migration control with a sense of being the “last bastion of sovereignty”.”**

National sovereignty is generally understood as exclusive authority over territory, and as such
coterminous with the nation-state. In a more general sense the term “sovereignty” has been
used to describe different practices of power.”** For the purposes of this thesis, sovereignty is
relevant only insofar as the nation-state operates as the institutionalisation of sovereign
power, and is treated as equivalent to the nation-state. Yet what constitutes the “nation” that
is sovereign is difficult as not all state practices are sovereign in this manner, and if the
argument that migration control diminishes sovereignty is right, then the nation cannot be

defined by sovereignty itself. In Peter Fitzpatrick’s words “we find it difficult to challenge

2 Note Grewcock defines state crime as derived from ‘the organised and deviant use of force diffused

through the alienation, criminalisation and abuse of unauthorised migrants’. See ibid., 36.

- Virginie Guiraudon and Gallya Lahav, "A Reappraisal of the State Sovereignty Debate: The Case of
Migration Control," Comparative Political Studies 33, no. 2 (2000).

&8 Dauvergne argues this is how migration law is being treated, but doesn’t necessarily argue that
migration law is indeed a “last bastion” of sovereignty. See Dauvergne, Making People lllegal: What
Globalization Means for Migration and Law: 2.

It has been described as dominion over oneself. It also describes the relationship of dominion and
subjection between a sovereign and subject wherein the sovereign has the right to kill and operates
through binary prohibitions. A biopolitical sovereignty has been characterized by its relation to the
population at large and exercise of power on the basis to “let live or make die” maximizing the
continuance and productivity of the population at large. See Michel Foucault, Security, Territory,
Population: lectures at the Collége de France, 1977-78, ed. Michel Senellart, General editors: Frangois
Ewald and Alessandro Fontana, and English series editor: Arnold I. Davidson, trans. Graham Burchell
(Houndmills, Basingstoke, Hampshire; New York: Palgrave Macmillan, 2007); ———, Society Must Be
Defended: Lectures at the College de France 1975-1976, ed. Mauro Bertani, et al., trans. David (2003)
Macey (London: Penguin Books, 2004). Sovereignty has also been defined as the power to decide the
exception, See Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans. G.
Schwab (2005).
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nation because we cannot say what it is so as to identify it explicitly and thence confront it.”**®

In the thesis, the nation-state is treated as exclusive authority over territory. The nation-state
is established in part through historically specific foundations, which, for the purposes of this
thesis, involve governmental authority over territory, legal citizenship and alien status. This is

explicated further towards the end of this chapter.

Migration law and control — as a bordering process over the presence of persons on territory,
and status — is quintessentially sovereign. It affirms government’s exclusive authority over
territory as well as defining the relationship of rights and responsibilities between the
individual and government. John Torpey’s text The Invention of the Passport argues that the
19" century development of migration controls, such as documentary controls, were crucial in
forming the very “stateness” of nation-states. In the United Kingdom, Germany and France at
this time, private bodies such as employers and religious bodies historically held power over
people’s movement. The monopoly over legitimate movement by people in countries then
shifted from those bodies, and came to solely rest in the nation state.”>” From these
beginnings, migration control came to have two main constitutive roles in the nation state.
First, migration control was crucial in delimiting the geo-political boundaries of the nation
state as coterminous with power. Stations were set up at these borders, to check permission
for entry and exit, evidenced by different forms of documentary authorities and

identification.”®

Second, migration control was significant in distinguishing between members
of the nation-state and outsiders. At inception, membership was conditional upon exclusive
allegiance to the sovereign state and membership permitted entry to the nation.” Both

elements spoke of the power of the nation-state from an inter-state perspective.

Tracing “beyond nation” in migration control

A common approach to conceptualising governance beyond the nation is to point to the
creation of something new in the international arena — international law, conventions and
international institutions and so on. In this frame, the challenge that globalisation poses to the
nation state is said to be the way that international law, and so on, usurps national authority.

Implicit in this approach is a separation between the national and the international, which in

€ peter Fitzpatrick, ""We know what it is when you do not ask us’: the unchallengeable nation,” Law

Text Culture 8(2004): 263. Fitzpatrick goes on to argue at 263 that it is difficult to define nation “from
within the uniform plane of modernity since nation occupies a sacral dimension of being which the
modern cannot integrate.”

%7 john Torpey, The Invention of the Passport: Surveillance, Citizenship and the State, ed. Chris Arup, et
al., Cambridge Studies in Law and Society (Cambridge: Cambridge University Press, 2000).

% |bid.

 bid.
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legal geography scholarship on scale is distinguished as different scales of governance. Yet
Hirst and Thompson draw attention to how international law, conventions and institutions all
rely on nation-states for both their authority (as signatories to conventions and so on) and

their resources to enable international capacity to act.”*

Establishing the development of
power beyond the nation-state thus involves something more than the phenomenon of

international law and institutions.

This thesis proceeds on the basis that the national and the international are deeply imbricated.
The national remains the realm where “formalisation and institutionalisation have all reached

their highest forms of development.”**!

This makes study of the national context productive
for understanding the operation of power beyond the nation, and construction of changing
notions of nation. It is also pertinent to remember that governance is not a zero sum game. An
increase in global power does not necessarily imply a reduction in national law, rather

governance may be multiple and layered.?*

Three analytical approaches suggest avenues of tension between migration or citizenship law
and their operation as an affirmation of nation. Both Sassen and Dauvergne locate evidence of
change in the law itself, that is, in legislative or judicial text. Sassen considers changes in the
legal meaning of citizenship and nationality which make them less central to the meaning of
nation. Dauvergne argues that Australian migration law shows tentative signs of drawing an
ethical authority from the global rather than national community.”** A third approach
harnesses the notion of policing as a new imperial mode of authority. It provides a theoretical
notion of policing which has the capacity to operate beyond the nation and draws its

legitimacy from hegemonic global norms.**

*%9 paul Hirst and Grahame Thompson (1999) Globalization in Question: the international economy and

the possibilities of governance, 2" ed, Cambridge, UK: Polity Press; Malden, MA: Blackwell Publishers.
See also Katja Franko Aas (2007) Globalization and Crime, Sage Publications: London for a concise
summary of the post national literature. See Saskia Sassen (2006) Territory, Authority, Rights: from
medieval to global assemblages, Princeton, N.J.: Princeton University Press 286-290, for an elaboration
of the subject of citizenship and particularly on a growing scholarship based not on the nation state (in a
narrow political sense, or broader sociological or psychological sense of the terms). This literature
focuses especially on experiences of identity that shift outside the reference frame of the nation state.
M saskia Sassen, Territory, Authority, Rights: From Medieval to Global Assemblages (Princeton:
Princeton University Press, 2006), 1.

M "The Repositioning of Citizenship: emergent subjects and spaces for politics," 175-98.
Dauvergne, Making People lllegal: What Globalization Means for Migration and Law.

M Michael Hardt and Antonio Negri, Empire (Cambridge, Massachusetts; London, England: Harvard
University Press, 2000).
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The changing significance of citizenship and nationality in shaping nation
Saskia Sassen’s Territory, Authority, Rights: from medieval to global assemblages argues that
changing articulations of the national are affecting complex institutionalisations founding the
nation, such as citizenship and naticmaiity.z"‘5 Sassen argues that the capabilities of territory,
authority and rights are constructed through law and law related practices as foundational to
nation. The repositioning of such capabilities operate as a fundamental reorientation which
reconstructs (or “denationalizes”) the nation. She proposes globalising and denationalising

dynamics work to:

...destabilise existing meanings and systems/frameworks e.g. crucial frameworks through
which modern societies, economies and polities (under the rule of law) have operated — the
social contract of liberal states, social democracy as we have come to understand it, modern
citizenship, and the formal mechanisms that render some claims legitimate and others

illegitimate in liberal democracies.’*®

Sassen argues that a global trend starting in the 1990s permitting dual nationality indicates a
shift in the relationship between the foundation of the nation-state, and nationality and
citizenship. Nations’ increasing acceptance of dual nationality suggests that formal legal
citizenship may be less important as an assertion of the nation state than otherwise
considered. Both nationality and citizenship identify the legal status of the individual in terms
of state membership. Citizenship frames this within the national dimension. Nationality frames
that status in the context of an inter-state system.247 Nationality in medieval Europe meant an
insoluble and exclusive allegiance of the individual to the sovereign.z4s Yet today nationality

enables a changeable allegiance.

Illegal migrants have no formal allegiance to their host nation. However, Sassen’s study of

immigration in the United States demonstrates illegal migrants’ social integration (in other

words social citizenship) can act as grounds for their “effective nationality”.?* Sassen details

the potential for legal residence in the United States where documented long term residence,
“good conduct”, and evidence that deportation would be an extreme hardship works to

250

support this legalisation of status.”™" In Australia, the extent to which an illegal migrant might

develop an “effective nationality” is much more marginal. There is no specific visa category for

5 sassen, "The Repositioning of Citizenship: emergent subjects and spaces for politics," 180.

———, Territory, Authority, Rights: From Medieval to Global Assemblages: 3.
247 10 .
Ibid., 281.
3 |bid., 282.
9 ———, "The Repositioning of Citizenship: emergent subjects and spaces for politics."
Ibid.
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illegal migrant applicants. However should a person be refused a visa, elements of social
integration — including a parental relationship with an Australian citizen child, marriage to an
Australian citizen or permanent resident, as well as other social ties - become relevant as
humanitarian reasons the Immigration Minister may take into account so as to intervene and
grant residence.””! Further, social ties may be taken into account in the decision as to whether
to waive failure of the migration character test which ordinarily results in visa refusal or visa

cancellation.”?

Regardless of the extent to which social integration is (or is not) recognised in
progressing immigration legal status, Sassen’s focus reminds that non nation-state actors
contribute to the social integration or social citizenship of illegal and legal migrants. That is,

control over migratory movement is not solely at the hands of the nation state.

Legal citizenship signifies full membership of a nation, and a key value is the right to re-entry
into the country. Thus, migration control should not prevent the entry of Australian citizens,
nor require their departure from Australia. Yet in Australia, Kim Rubenstein warns that
citizenship law reform in 2002 has resulted in the increasing vulnerability of dual citizens. Dual
citizens might constitutionally be understood as aliens despite their legal citizenship,253 and
thus potentially able to be refused entry to Australia or removed. For example, the 2005 High
Court decision of Ame found that Australian citizenship does not necessarily confer full
membership of the Australian community.”* Amos Ame was an Australian citizen by birth,
having been born in Papua when it was an Australian territory. However the High Court
decided that people born in Papua were never full Australian citizens, and that in any case
citizenship was divested when Papua and New Guinea became independent in 1975. As such,
Mr. Ame was found to be a constitutional alien and thus subject to migration laws prohibiting

stay in Australia without a visa.”*®

Legal citizenship in Australia thus does not of itself exempt one from the exercise of migration
control powers. The Australian Constitution empowers the legislature to make laws with
regard to aliens as well as immigration and naturalization. Australian case law suggests that it
is alien and non alien status that are on opposite ends of a continuum, not alien and

256

citizenship status.”” The lack of constitutional founding of citizenship means that citizenship is

! see ss417 and 351 of the Migration Act 1958 (Cth).

This is discussed further in chapter 6 of this thesis.

3 Simon Bronitt and Kim Rubenstein, eds., Citizenship in a Post-national World: Australia and Europe
Compared, Law and Policy Paper 29 (Leichhardt, NSW: The Federation Press, 2008).

5% Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Ame [2005] HCA 36.
5 prince, "Mate! Citizens, Aliens and ‘Real Australians’ - the High Court and the case of Amos Ame ".
% |bid; ———, "We are Australian - The Constitution and Deportation of Australian-born Children " in
Research Paper (Canberra: Law and Bills Digest Group, Parliamentary Library, 2003); ———, "Deporting
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no guarantee of exemption from the powers of the executive over aliens. By default then, the
absence of citizenship from the Australian Constitution enhances potential discretion in

migration control.

The three examples of the legal meaning of citizenship and nationality discussed above reveal
the difficulties in equating legal citizenship law with full membership, and changing
relationships with the meanings of nation. Changes in citizenship law make nationality a less
exclusive concept, and thus indicate the changing role of membership in defining the nation-
state within an inter-state framework. They also show that it is not only bare citizenship or
immigration legal status that prevents or compels migratory movement. It highlights that non-
state actors have a role in enhancing the social citizenship of illegal migrants that may affect
the ability of migration control authorities to locate and remove them. Further, in Australia,
legal citizenship does not of itself connect to national membership such that citizenship
prevents expulsion from the nation. These analyses imply there are two relevant features that
may trace the potential for migration control to operate beyond nation, when examining
contexts within Australia; first, the activities of non state actors that socially include illegal
migrants, and second, the influence of the absence of citizenship from the Australian

Constitution in empowering discretion in migration control.

Embedding the ethics of a global community of law in national law-making
Contesting the equation of citizenship with national membership does not however imply that
migrant illegality no longer has significance. As Catherine Dauvergne reminds throughout her
book Making People Illegal, migration law provides no cure for illegality, bar the limited
exceptions in refugee and humanitarian law. Dauvergne'’s text tells the story of how migration
law has ceased to be a mere tool of the state that can be “deployed to either facilitate global
forces or shore up states against them.”?*’ She tells of how, in the to and fro between the
legislature, executive and judiciary across the site of migration law, migration law is
developing a more law like character in marginal and unexpected ways.”® She argues this

change in migration law is a tentative sign that migration law is drawing ethical authority from

British Settlers," (Canberra: Australian Parliamentary Library, 2004); ibid; Michael Klapdor, Moira
Coombs, and Catherine Bohm, "Australian citizenship: a chronology of major developments in policy
and law," in Background Note (Canberra: Social Policy and Law and Bills Digest Sections, Parliament of
Australia Parliamentary Library, 2009); Rubenstein, Australian Citizenship Law in Context ; ———,
"Meanings of membership: Mary Gaudron's contributions to Australian citizenship," Public Law Review
15, no. 4 (2004); ———, "Citizenship and the Centenary: inclusion and exclusion in 20" century
Australia," Melbourne University Law Review 24, no. 3 (2000).
;:: Dauvergne, Making People lllegal: What Globalization Means for Migration and Law: 3.

Ibid., 7.
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the global rather than national community. In this way, migration law shows signs it has

become uncoupled from nation.

Dauvergne draws on Peter Fitzpatrick’s argument that the basis of the authority of
international law is not the bare power of nation-states, but the recognition of an existent

9 Utilising Fitzpatrick’s analysis enables Dauvergne’s approach to

ethic of community of law.
distinguish between ethics in law that emerges from a global community, and nationally
specific legal decision making. Fitzpatrick’s approach can be summarised as follows. The
underlying legitimacy of international law over the nations arises from the development of a
global meta-ethics constituted by a community of law. The power of international law to
challenge, for example, the United States’ actions in violating international law, shows that

%91t is in fact

international law is more than an assertion of the bare power of nation-states.
international law’s dependence on the power of nation states that makes each state mutually
dependent on the other. That mutual dependence discloses how the power of nation states
constituently relies on international law. Fitzpatrick explains this by his theorizing of the
relationship between the social norm and law, as well as that between law, ethics and
legitimacy. He explains that the extensive norm cannot be contained by law. Law can make the
norm explicit and enforceable, but its enforceability also relies on the power of the norm itself,
which is instrumental in maintaining an open quality to law. In short, law depends on power

1 He argues

for its content, and ruling power relies on law effecting sociological normativity.
an ethics can be found from the open quality of law and the juridical. The ethics does not
amount to definite principles and standards, but rather a meta-ethics as a manner of being,
that Fitzpatrick refers to as an “ethics of the existent”.*? This ethics involves equality, freedom
and impartiality before the law.”® Because laws have effect only in a community which would
“make sense” of them, such an ethics would operate in this community.”® The openness of
law, he explains, is invitation “to an inclusive being-in-common, to a regardful community that

is a ‘community of law’.”**®

9 |bid., chapter 3 (29-49) and chapter 9 (169-90). See also Peter Fitzpatrick, "'Gods Would Be
Needed...' American Empire and the Rule of (International) Law," Leiden Journal of International Law 16,
no. 3 (2003).

®0 . "Gods Would Be Needed...' American Empire and the Rule of (International) Law."

**! |bid., 444.

2 |bid.

3 |bid., 444-45.

* |bid., 445.

** Ibid.
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It is this existent ethic of a community of law, that is beyond nation, that Dauvergne argues
manifests through what she sees as a turn to the rule of law in migration jurisprudence.”®® The
broader theorizing Dauvergne is interested in connects law and sovereignty, as well as law and
nation, as interdependent and mutually constitutive. In the character of these elements as
“constituent complicities”, the ethical authority of law is an important indicator of its work in
constituting nation and sovereignty.”®’ Thus judicial decisions that rely upon the rule of law -
rather than for example national constitutions or other national or international legal texts -
demonstrate judicial recognition of an ethics beyond the nation-state. 288 |n jurisprudential
terms, the ethics to which the international community of law subscribes can be equated to a
“thick” or substantive sense of the rule of law. A “thick” rule of law contains protection of
fundamental individual rights, and sometimes criteria of justice and democracy. In contrast, a
“thin” or procedural sense of the rule of law is generally held to require that law be
prospective, publicly declared and certain. It applies to all, that is, holds the principle of

equality before the law.”®

The rule of law previously had little purchase in migration law. Signs of change in those nations
which are part of Dauvergne’s study (Australia, New Zealand, the United Kingdom and Canada)
are marginal and by no means consistent. Dauvergne points to relevant signs of its emergence
in two streams of migration law — where security intersects with migration law, and in refugee

matters.?””

In Australian jurisprudence this is more evident in refugee matters than security.
Precisely how the analysis that the rule of law is deployed to ground legal legitimacy differs
across the national bodies of case law that form part of her study. To illustrate Dauvergne’s
point, the turn represented in the 2003 Australian case of Plaintiff $157 is worth mentioning.

771 | egislative attempts to curtail refugee cases reaching the courts from the late 1980s were

= Dauvergne, Making People lllegal: What Globalization Means for Migration and Law: See in
particular 93-118, 69-90.

7 Cited by ibid., 40. referencing Fitzpatrick, "'Gods Would Be Needed...' American Empire and the Rule
of (International) Law," 431.

i Dauvergne, Making People lllegal: What Globalization Means for Migration and Law: 183.

%9 See Brian Z. Tamanaha, "The Rule of Law for Everyone? ," St. John's Legal Studies Research Paper 07-
0082(2007); Brian Tamanaha, On the Rule of Law: history, politics, theory (Cambridge; New York:
Cambridge University Press, 2004), 104. Tamanaha cites Joseph Raz, 1979,“The Rule of Law and its
Virtue” in The Authority of Law Clarendon Press: Oxford, 211. Note that a “thin” or procedural sense of
the rule of law allows law to be used in an instrumental sense, that is as a means to an ends: Brian Z.
Tamanaha, Law as a means to an end: threat to the rule of law (Cambridge; New York: Cambridge
University Press, 2006), 133-55, 215-26.

*° Dauvergne, Making People lllegal: What Globalization Means for Migration and Law.

Plaintiff S157/2002 v Commonwealth of Australia [2003] HCA 2.
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*72 plaintiff 157 went against this trend. This case

met with a degree of judicial deference.
considered the legality of the Migration Act’s privative clause which purported to exclude
review of merits based migration tribunal decisions. It was possible to restrict interpretation of
the privative clause by reference to the constitutional guarantee in section 75(v) of the
Australian Constitution that sets out the High Court’s original jurisdiction to provide remedies
against the government. Yet the joint judgment situated s75(v) as a reinforcement of the rule
of law,””* and Chief Justice Gleeson in a separate judgment emphasised that what was at issue
was “...a basic element of the rule of law.”?”* Dauvergne interprets the High Court choice of
rationale — that is, the rule of law rather than the Australian Constitution - as indicative of the
separation of law from nation. It was that “judicial recognition of a space for marginal

migrants within the law is embedded within the nature of law itself.”*”

Migration policing: beyond nation
Although considered within a very different project, Hardt and Negri’s approach to policing

% Eor

resonates somewhat with the constitution of an ethical community beyond the nation.
Hardt and Negri, the basis for police intervention was said to be universal values, or those
values dominant globally. If we were to take policing as law-in-action, the norm represented
by “universal values” which authorizes such intervention, then like Fitzpatrick’s analysis, these

values reflect its legal legitimacy rather than the bare power of nation.

Hardt and Negri conceptualise policing as a new form of right in the name of the
exceptionality of the intervention and part of the new global imperial sovereignty they call
Empire.””” For Hardt and Negri two characteristics of police are necessary prerequisites in
defining and constituting a new global form of sovereignty they call Empire.””® The police must
have the “capacity to define, every time in an exceptional way, the demands of
intervention”.””® Further, the particular plasticity of police is critical to enable diverse functions
in plural and fluid contexts. Subscribing as they do to the Schmittian definition of sovereignty

as the power to decide the exception, this power marks out “the right of the police” as

"2 see for example Chu Kheng Lim v Minister for Immigration Local Government & Ethnic Affairs [1992]

HCA 64; (1992) 176 CLR 1 ; Abebe v The Commonwealth; Re Minister for Immigration and Multicultural
Affairs [1999] HCA 14.; Minister for Immigration and Multicultural Affairs v Eshetu [1999] HCA 21.

"3 plaintiff $157/2002 v Commonwealth of Australia [2003] HCA 2.See in particular the joint judgment
was of Justices Gaudron, McHugh, Gummow, Kirby and Hayne at para. 103.

“* bid. para. 5.

———, Making People lllegal: What Globalization Means for Migration and Law: 182.

Hardt and Negri, Empire: 3-21, 37-39, 189.

7 |bid., 16-17.

% Ibid., 26.

 Ibid., 16-17.
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sovereign in character. ”® The example of police given in Empire is that of internationally
sanctioned military intervention, which Hardt and Negri argue operates today not as war
between sovereign nations but as civil war within the global framework. This fits with their
evaluation of contemporary global governance that there is no more outside, everything is

1 However their articulation of contemporary society as

inside, and governance is immanent.
the Deleuzian “society of control” supports a broader reading of police, not limited to military
intervention nor to formal international sanction. The text does not elaborate on precisely
what is meant by the notion of “police” beyond its plasticity, its involvement in maintaining

social equilibrium or order, and its dependency on the global legitimacy of the policing activity.

The model of policing developed in this thesis is very different to the one proposed by Hardt
and Negri. Their concern is fundamentally to define a new imperial sovereignty which is an
immanent, disaggregated sovereignty rather than one that is transcendent and supra-national.
Presumably it is the immanent character of Empire that attracts their interest in the term
“police”, because of the historical association of police with internal governance. The value of
their approach to police is that it articulates a mobile governance, which is said to remain
cohesive across plural regulatory environments, and further, the authority of police as sourced

not only by formal legal approval, but by the social legitimacy of their action.

Both Sassen and Dauvergne examine legal text as a basis for theorising changes that signify
tentative separation between citizenship or migration law and the operation of national
power. These approaches inform the thesis approach to consider aspects of migration policing
in the control contexts studied that might operate beyond nation. The thesis draws on
Dauvergne’s approach by considering whether the authority for migration policing, ethical or
otherwise, is derived from sources other than the nation state. It makes use of Sassen’s
argument that the tension between legal citizenship or nationality and membership signifies a
change in the significance of exclusive membership in determining nation. It considers the
degree that immigration legal status shapes membership. But like Hardt and Negri’s
conceptualisation of an international police, the thesis considers the legitimacy afforded to

police, rather than limiting its examination to formal legal text. That is, | draw on policing as

* 1bid., 17

%1 Note as well, Dean sees Hardt and Negri’s definition of police action as restricted to “internationally
sanctioned police action” which he takes to mean military action. Mitchell Dean, "Military Intervention
as ‘Police’ Action?," in The New Police Science: the police power in domestic and international
governance, ed. Markus D. Dubber and Mariana Valverde (Stanford California Stanford University Press,
2006).
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“law-in-action”. “Law-in-action” refers to those policies and policies practices that are legally

authorized in the sense that they are not actively sanctioned, that is, they are legitimate.

Conclusion

The first two parts of this chapter introduced the position of the illegal migrant in Australia as
well as those with migration control powers. It examined these positions through the
frameworks of law, institutional studies, and statistical reporting. Through this exploration the
limits of these framewaorks in determining control relationships became apparent. These
findings informed my selection of control contexts for empirical analysis as sites wherein any

recurrence of policing themes across these contexts would be particularly meaningful.

Thus, control contexts were selected that entailed a high degree of discretion and thus
asymmetry of power. Individual embodied encounters between policing agents and those
already illegal were selected, to highlight themes in discretion revealed in the detection and
apprehension of illegal migrants.”® Character testing, resulting in visa refusal or cancellation,
was selected to highlight themes in discretion that are embedded in visa determination.”®
Release from immigration detention was selected as a context where the contrast between
the universal visa requirement and the practice of release from detention without a visa
sharply teases out social factors in control themes.”® The selection of contexts was also
intended to cover the involvement of differing policing agents. This was planned to avoid focus
on institutional culture as a defining theme in migration policing, and increase focus on those
contingent factors that determine control regardless of who is exercising power. Adopting the
context of employers’ role, across both visa policy and the prevention of illegal work, further
sought to remedy the potential for the Immigration Department’s central role in migration
control from pinning the character of migration control too closely to a single institution.”*®
Moreover, relationships with civil actors are an important feature to include in a study of

control contexts, to discern how the legitimacy of migration control is established.?*®

The third and last part of the chapter examined literature considering how changes in
migration and citizenship law affect their role in determining nation. This review confirmed the
importance of practices of migration control as sites where the purchase of the nation on

authority and membership might be changing. The thesis investigates whether and how

*2 chapter 4
2 chapter 6

chapters 3,4,5and 6
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migration control operates as policing, that is, not wholly determined by law. As this chapter’s
exploration has shown, the legality of migration law, in its administrative and constitutional
setting, plays a role in shaping policing discretion. As such, instances that enable study of the

administrative legality of migration law were selected for study.”®’

This initial examination of migration policing practices within Australia show that migration
policing is not simply law enforcement. As often observed in policing literature, police are not
legal automatons. In the next chapter | explain the thesis approach to policing. It emphasizes
discretion as the recurrent and perpetual theme. Delving further than legal analysis
appreciates the dynamic character of relationships of power in migration policing. The model
developed in the next chapter is then used in Part Il of the thesis as a basis to compare the
operation of migration control. As an analytical lens the policing model makes policing visible
as law-in-action, enabling a new dynamic vision of migration control as policing to emerge.
Following on from Part Il, the thesis turns to pick up the tension explored in this chapter
between citizenship and migration law and their roles as affirmation of the nation state. It
goes on to examine whether, like migration law, migration policing is more than an assertion
of national sovereignty, by exploring the concept of migration policing as constitutive of global

citizenship.

*7 chapter 4 and 5
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Chapter 2

Policing:
Model and Analytical Lens

A Introduction

Migration control in Australia is indisputably recognised as a highly discretionary area of
government.”®® The last chapter introduced features of illegal migration control within
Australia that demonstrate the importance of discretionary power. Discretion is involved at
every level of migration control. Discretion characterises law making, evident through the
Immigration Minister’s power to make migration regulations. This is captured in Dauvergne’s

|” ?®° Discretion

comments that the Migration Regulations are “politics poured and made lega
is engaged in Immigration Department decisions to strategically target some places or persons
for proactive operations to locate illegal migrants. Discretion is engaged in every decision to
grant or refuse a visa. Policing offers a rich and diverse resource for conceptualising migration
control because, in comparison to law, its main focus, whether preventive or reactive, is

discretion.

This chapter introduces the model of policing adopted for the thesis. Part B of the chapter sets
out the anchors to the policing model that enable comparison with migration control, and thus
evidence my argument that migration control is migration policing. The last part of the
chapter, Part C, outlines the analytical tools utilised in the thesis to highlight what elements of
control become visible through the lens of policing that are obscured in accounts of migration

control that emphasise the spatiality of migration control. | model policing, not migration, as

5 This is recognised in public law literature which has often commented on the increasing power of the
Executive arm of government in migration control. It is also recognised in criminological literature
examining migration.

 pauvergne, "Confronting Chaos: Migration Law Responds to Images of Disorder," 32. Dauvergne
makes this comment to describe the malleability of the migration laws given that the bulk of the
detailed provisions appear in the Migration Regulations, not in the Migration Act. She argues this
enables migration law to respond directly to the needs of the state.

74



the basis for comparison in this thesis even though | could just as easily do the opposite.” |

model policing because the thesis argues that it is migration control that is the focal point for
analysis. Further, the resource of policing literature avoids the pitfalls of migration literature
which remains bound up in analysis of borders. Ultimately, exploring contexts of migration
control that operate as policing enables the potential operation and significance of migration
control as an authoritatively legal operation of power outside the nation-state to become
visible. In this way it enables an analysis of migration control that does not assume that

migration control is necessarily an operation of power that is tied to the nation-state.

Policing and control

Policing offers a portrait of control which emphasises its continuous operation, aspects of
which are most apparent when placed in the context of other forms or expressions of control.
As an activity of government, policing engages directly in society with both law-abiding and
law-breaching individuals. As an activity of authority it develops its authority through multiple
means. It presents as law enforcement or at least lawful exercise of power. Its authority is
underscored by the symbolic institutional legitimacy of the bodies that undertake that
policing. Its authority is established through its social legitimacy as well as the mechanisms
that give it legal legitimacy. Control is not necessarily coercive in the conventional sense, as
force is not essential to control, or hijacking a person’s autonomy or consent, nor are
nefarious motives. Control is about management; it is a process as well as a negotiated
outcome. It can be preventive or responsive to particular events or for particular events.
Control is an essential justification for policing, and often an impetus, but it is not completely
equivalent to policing. Control can exist without policing, but policing rarely occurs without

control.

The policing model serves two functions in the thesis. It models policing to provide a point of
comparison for studies of onshore migration control in Part |l of the thesis. Study of these
migration control contexts allows a progressive refinement of the specific ways that policing is
deployed in the context of migration control. Comparison of the themes that recur across the
contexts enables the specific character of migration policing to emerge from this study. The
policing model also serves as an analytical lens to be trained on particular contexts of

migration control in Australia. As an analytical lens, the model focuses on discretionary

* For example, a model of migration could be developed with the anchor points of movement, with
that movement being of knowledge, labour and bodies. Modelling migration to establish a basis for
comparison with policing might be anticipated to develop an analysis of policing that emphasises its
global and transnational dimensions.
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decision making and practices, the outcome of the relationship of power between the police
and the policed, rather than the fixed structures of law and institutions. The device of
relationships is culturally located and tested in the Australian context in Part |l of the thesis.
Yet the central feature of the policing model is the relationship of power engaged in policing.
Thus the policing model is not bound to a particular national structure of law, nor is it bound
to any particular context of control. The picture that develops from study of the control
contexts in this way provides an account of migration policing or migration law in action, as a
basis then for determining whether migration policing, like migration law, demonstrates a
separation from the nation-state. If this is the case, it would be expected that the authority for
migration policing becomes detached from the nation, that it becomes mobile. The
constitution of policing authority which is potentially relevant is that generated by participants
in migration policing (police, civil actors with policing responsibilities and visa sponsors) and

migrants themselves.

The chapter starts by introducing how migration policing has been defined by others. It then
explains the thesis policing model. Part of the challenge in modelling policing is
conceptualizing how policing — as a practice that is other than law, and never fully described
by law, but connected to law — coheres. The approach | explain in this chapter defines policing
in terms of how policing operates, and its relation to law and society, rather than its function
or object or institutional identity. The model sets out four interdependent anchors — a
relationship of power, discretion, authority and the legitimacy resting on policing’s urban
quality. The coherence of policing practices is evident through these policing anchors, though
the specific scenarios, interests, outcomes and effects and policing agents change. The chapter
then introduces some concepts utilised in the control context studies that highlight the unique

insights that the lens of policing brings to understanding migration control.

Policing as law in action has the capacity to reach and affect individuals in many different
social spheres. Policing lies at the interface between law and society. Its constitutive role
means that it creates authoritative practices that are law in action. Whereas migration law
mediates the legal citizenship of migrants, migration policing mediates their social citizenship
and their autonomy over their movement. In examining the policing anchors, | expand, where
relevant, on potential issues in policing’s operation beyond the nation. This is not to limit the
model, but to flag the issues for the model in contexts beyond the nation, paying particular
attention to the roles policing plays in society in terms of building perceptions of legitimacy for

policing practices.
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B The policing model

Blue lines: starting points for a concept of migration policing

Migration control is a concept that intuitively lends itself to be aligned as policing — through
commonalities in rhetoric, terminology, institutions, and in analogous legal powers. The term
“policing” is used in relation to migration in both scholarly and popular accounts.””* Analogous

2 yet like the common usage of the word

terms to policing are used in official discourse.
“policing” it is largely left to speak for itself. Keeping a general or implied sense of migration
policing inhibits analysis of implications that can be drawn from saying that migration control

operates as policing. Precisely what control practices are encompassed in this term?

Literature referencing migration policing tends to define migration policing in a limited way.
The term “police” in most accounts simply reflects the purpose of the academic investigation
in that instance, rather than an attempt to conceptualise migration policing more generally.””
Thus, the idea of migration policing implicit in these accounts focuses on powers and activities
familiar from criminal justice policing; the concept of control in general;** police institutional

involvement in migration control activities” and police focus on migrants.”*® The choice of

1 Examples of the term “policing” in media accounts can be seen in the following articles, selected to
show this term is used across a long time period and by different news sources: ABC News Online,
"Protocols were followed in immigration raids: Ruddock," ABC News Online, 20 February 2003., AAP,
"Qutcry over school ‘raids’ to detain children," Sydney Morning Herald, 16 March 2005 2005., ———,
"Immigration raid leads to 20 deportations " The Australian 2010. This chapter goes on to discuss
scholarly use of the term “policing” with regards to migration control.

2 The discursive correlation is made through official publications of the Australian Department of
Immigration’s terminology of “border control” and “border security”. See in particular a series of four
statistical reports on border control, titled “Protecting the border” and “Managing the border” covering
the period 1 July 1999 to 31 June 2005. See Border Control Compliance Division (Department of
Immigration and Multicultural Affairs), "Protecting the border: immigration compliance."; Strategic
Assessment Unit, "Managing the Border (2004)."; Compliance Section, "Managing the Border:
Immigration Compliance 2003-04 edition."; Compliance Framework Branch, "Managing the Border:
Immigration Compliance 2004-05 edition."

3 policing historian Mark Finnane’s series of fascinating articles study the inter-institutional
relationship between policing, immigration and security agencies. For Finnane, it is control of the alien
that unifies the policing role, no matter where its institutional location is, although his study specifically
focuses on the practices of institutions. See Mark Finnane, "Controlling the ‘alien' in mid-twentieth
century Australia: the origins and fate of a policing role," Policing and Society 19, no. 4 (2009); ———,
“National Security and Immigration in Australia's Twentieth Century History," Australian Policy and
History (2010).

#* Gordon’s study of policing immigration in the United Kingdom is similar in that it does not distinguish
between “policing” in terms of institutional origin. It coheres policing migration in one brief line as
including all those internal controls - any aspect of law or administration - related to immigration status.
See Paul Gordon, Policing Immigration: Britain's Internal Controls (London; Sydney: Pluto Press, 1985).
% Sharon Pickering, "The Production of Sovereignty and the Rise of Transversal Policing: People-
smuggling and Federal Policing," Australian and New Zealand Journal of Criminology 37, no. 3 (2004):
362. For another example of migration policing as the involvement of recognized policing institutions in
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subject for these studies, however, is broadly interested in the ways in which policing acts
upon migration, that is, in “policing migration” and draws attention to the significance and
meaning of institutional police involvement in migration control. By treating policing as a
relationship of power not an institution, my thesis turns the conceptual approach from
“policing migration” to “migration policing”. The turnabout in my thesis argument to the
phrase “migration policing” is not just word play. “Migration policing” emphasizes the
connection between migration control and policing, the immanence of policing in migration,
and the active way in which migration is policed even as it is constituted. It makes the
regulation of migratory movement central to the definition, not the institutional involvement
of bodies popularly recognised as police in migration control. “Migration policing” is the
process whereby relationships of power manifest as control over migratory movement, that is,
the movement of persons in places where they are not citizens or members. This implies that
migration policing only operates over those who are moving or have moved outside their
country of citizenship. Yet as the empirical exploration in Part Il explores, migration policing is
bound more by the social legitimacy of its control relationships than the identity of the policed

individual in that control relationship.

Leanne Weber and Benjamin Bowling present the only account that explicitly defines
“migration policing”. They utilise the term “migration policing” as an umbrella for both police
institutional involvement in the enforcement of immigration law, “police-like” activities and
powers of immigration authorities (such as the power to search, use force, require

7 and the control of immigrant communities. In explaining the

identification and so on),
nature of migration policing as necessarily transnational, they argue for a research agenda that
focuses on the multiple “sites of enforcement” of migration control situated across the globe.
They develop a framework that schematises these sites grouped across more general
categories of generalized surveillance, in country enforcement, border checks, pre-entry

controls and global apartheid. In doing so, their approach acknowledges the multiple

their institutional form, see: Jonathan Klaaren and Jaya Ramji, "Inside Illegality: Migration Policing in
South Africa after Apartheid," Africa Today 48, no. 3 (2001).

% Finnane, "Controlling the 'alien’ in mid-twentieth century Australia: the origins and fate of a policing
role."; ———, "National Security and Immigration in Australia’'s Twentieth Century History."

7 Weber and Bowling, "Policing Migration: A Framework for Investigating the Regulation of Global
Mability," 195. Leanne Weber and Benjamin Bowling work from the premise that “migration policing”
exists, and from this argue a framework to investigate the regulation of global mobility. In earlier work,
Weber (with others) conducted empirical research into the discretionary decision to detain asylum
seekers at UK ports, linking this structural provision of discretion with that generally afforded to
policing. Weber and Landman, Deciding to Detain: The Organisational Context for Decisions to Detain
Asylum Seekers at UK Ports., Weber and Gelsthorpe, Deciding to Detain: How Decisions to Detain
Asylum Seekers are Made at Ports of Entry.
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institutions (both public and private) and individuals involved in migration policing, which
accords with my approach. However the schema prefigures a number of outcomes of
migration policing, including border enforcement, which | argue prevents the potential for
policing practices to constitute forms of authority that do not accord with border
enforcement, which departs from my approach. | am influenced in building a policing model
by theories of policing that emphasise that policing is not solely a reproduction of dominant
social order but may also produce new orders, new norms and new forms of authority.”*® At
the end of their article, Weber and Bowling identify the need for study of the factors that
“shape the exercise of discretion by the various actors involved at the coalface of migration
policing.”** This is where my research picks up. The first step is proposing a model of policing
that employs the “means” of policing as anchors for the model, avoiding a normative approach

that would inevitably find the outcomes of migration control reflect the model’s boundaries.*”

An overview of the thesis policing model and its influences

The thesis approach to policing highlights four “means” in anchoring the model. Firstly,
policing is modelled in essence as a “relationship of power”, developing Mark Findlay and
Ugljea Zveki¢’s comparative contextual approach in Alternative Policing Styles.*®* It is an
asymmetrical power relationship that is critical for police to gain power over the policed, at
whatever level of generality or particularity in social relations that asymmetry is achieved.
Secondly, it always involves the element of discretion. Discretion makes the policing agent
powerful. Thirdly, the authority of policing frames and enables the asymmetry in the power

relationship at the individual level, and makes policing practices legitimate at a systemic

8 see for example Mark Neocleous, The Fabrication of Social Order: A Critical Theory of Police Power

(London: Sterling, VA: Pluto Press, 2000); ———, "Theoretical Foundations of the "New Police
Science"," in The New Police Science: The Police Power in Domestic and International Governance, ed.
Markus D. Dubber and Mariana Valverde, Critical Perspectives on Crime and Law (Stanford: Stanford
University Press, 2006); Michael Brogden, The Police: Autonomy and Consent (London: Academic Press,
1982).

% Weber and Bowling, "Policing Migration: A Framework for Investigating the Regulation of Global
Mobility," 208. Further, note that Weber’s more recent research on onshore migration policing
networks in Australia remains unpublished. Leanne Weber, "Policing Migration in Australia: An analysis
of onshore migration policing networks," (personal communication). It intends to broaden examination
of institutional involvement in policing migration. Interviews with state police about their role as
“officers” with Migration Act 1958 (Cth) duties are intended to determine the structure, dynamics and
normative implications of onshore policing networks aimed at locating persons living without visas. It
may include other institutions in delivering migration control services, but the conceptual touchstone
remains either institutional or legislative duties.

% carl B Klockars, The Idea of the Police (Newbury Park, California; London; Greater Kailash |, New
Delhi: Sage Publications, 1985).

** Findlay and Zveki¢, Alternative Policing Styles: cross-cultural perspectives 5-14, 15-39.
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level.*”* The fourth anchor picks up on the thread that underscores the legitimacy of the other
three elements: the proximity, or what | refer to here as the urban quality of policing. It is this
urban quality that is integral in promoting the legitimacy of policing. The concept of the urban
quality of policing captures the legitimacy bestowed by the multifaceted meaning of proximity.
That is, the legitimacy that matters between people or places proximate in space, emergencies
(as the response proximate in time), or on issues pertaining to shared values (as proximity in
terms of social relations). Further the quality of the issues policing manages are those that
arise from living in proximity with others, which in Europe and the United Kingdom (and by
extension Australia) reflect as well the historical development of police alongside

urbanisation.’®

The model of policing developed does not define policing by its institutional formation, nor as
an exclusive state practice, >* nor does it define policing by a single function such as law
enforcement.*® Each element of the policing model thus encompasses policing practices that
are undertaken by private bodies, by community and individuals, as well as by the Immigration
Department. In the introductory chapter of the thesis | explained that analysing migration
control as policing seeks to suspend preconceived assumptions of the function or

institutionalisation of migration control, which are, after all, contingent on the particular legal

32 Authority in this sense is not dependent on a meta-authority such as the state, or a particular

legislative power. Policing can and does reflect meta-authority in the national context, and the empirical
examination of control contexts are located within the nation. But as Part Il of the thesis explores, even
within the nation, endorsed by the meta-authority of migration law, policing exhibits authority founded
in wider agendas for control. Chapter 7 will explore the supra-national level where policing breaks free
of the sponsorship of state authority, yet still exhibits a control agenda compatible with its
manifestation in state contexts.

=9 Although it may not be immediately apparent that the development of police in Australia is tied to
processes of urbanisation, there are two characteristics of the historical development of police that
support this. First, the police that were eventually produced in Australia reflected the police in Britain as
they had been conceived in the pre-modern to modern transition (Mark Finnane, ed. Policing in
Australia: historical perspectives (Kensington, N.S.W: New South Wales University Press, 1987), 11.
Secondly, in a more general sense the process of colonisation was at the time imagined as a process of
creating a city both in the physical sense and the governmental sense. Although the reference here is to
the writing at the time of colonisation of the United States, the sentiment resonates with what we know
of Australian colonisation: Christopher Tomlins, "Framing the Fragments. Police: Genealogies.
Discourses, Locales, Principles," in The New Police Science: The Police Power in Domestic and
International Governance, ed. Markus D. Dubber and Mariana Valverde, Critical Perspectives on Crime
and Law (Stanford: Stanford University Press, 2006), 279-80.

** The question as to whether private police are “police” is no longer controversial, and extensive
literature on private policing demonstrates this, see Trevor Jones and Tim Newburn, Private Security
and Public Policing, ed. David Downes and Paul Rock, Clarendon Studies in Criminology (Oxford:
Clarendon Press, 1998).

B tis disaggregated and non institutional, see for example Robert Reiner, The Politics of the Police, 2nd
ed. (Hertfordsire: Harvester Wheatsheaf, 1992)., and Pat O'Malley, "Policing, Politics and
Postmodernity," in Policing: Key Readings, ed. Tim Newburn (Uffculme: Willan Publishing, 2005).
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and political system, cultural norms, concerns of the day, and so on.>® This explains why | do
not define policing by reference to particular legal structures, powers, institutions or
functions, which run the danger of being a product of time and place or preconception.
Further, the model has been developed to draw out the features of policing that are directed
towards the constitution of new authority, or more precisely the constitution of perceptions of
authority. Policing is a practice, and | use the term “policing” deliberately to emphasise its

character as a verb rather than a noun.’”’

In developing this approach to policing | have been influenced by a number of scholarly
movements in policing. The explosion of critical criminology in the 1970s and 1980s has been a
point of inspiration. Observational and socio-legal studies of policing have influenced
recognition that policing always occurs in a social context, highlighting the different ways in
which policing authority (and the exercise of discretion) is dependent on social conditions
from the most generalised social power relations to the most micro individual encounters.
There is a diversity of approaches to the content of these social power relations, whether
these be defined as a function of class, gender or patriarchy, race, social hierarchy, or
democratic majority. The strategies employed to do this are equally diverse — from managing
information about risks and dangers,*® developing terrains of knowledge with restricted
access or where police are the experts,’™ or incorporating community members and civil
actors into policing activities.’'” However they all take a critical view of “police fetishism”, the
ideological view that police are required to prevent social order devolving to chaos.’*! They
also all recognise the value of norms. Attitudes to authority, institutional legitimacy,
recognition of a common “enemy”, the appropriate target of police, or notions of a
particularly urgent threat all show important ways that norms create and reinforce policing
authority.”™ | do not draw on observational studies of constabulary policing to suggest that

these studies define the only ways in which policing takes place. However, socio-legal studies

% Nancy Fraser, "Foucault on Modern Power: Empirical Insights and Normative Confusions," in Unruly
Practices: Power, Discourse and Gender in Contemporary Social Theory (Cambridge: Polity Press, 1989),
19. Robert Reiner, The Politics of the Police, 3rd ed. (Oxford: Oxford University Press, 1999).

%7 \When | use the word “police” in the thesis | mostly use it in its verb form “to police”.

*% Richard V Ericson and Kevin D Haggerty, Policing the Risk Society (Oxford: Oxford University Press,
1997).

3% Richard Ericson, "The division of expert knowledge in policing and security," The British Journal of
Sociology 45, no. 2 (1994).

% Nigel G. Fielding, "Theorizing Community Policing,” British Journal of Criminology 42(2002); Jack L.
Kuykendall, "Styles of Community Policing," Criminology 12, no. 2 (1974).

11 peiner, The Politics of the Police: 1.

Stuart Hall, Charles Critcher, and Tony Jefferson, Policing the Crisis: Mugging, The State and Law and
Order (London Macmillan, 1978)., Brogden, The Police: Autonomy and Consent.
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draw out elements of social interaction that policing, or any governmental activity, relies upon
specifically to generate and endorse authority. The context of these observational encounters,
however, limits the extent to which they illuminate policing outside the mode of authority at

issue in the context they study.

Policing and law have a complex and dynamic relationship. The field of policing research has
moved on from the time when policing was perceived as mere law enforcement.?'? Police
work has been shown to be primarily about service provision and order maintenance,

generally achieved other than through law enforcement.” Law is a resource for policing,*
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but policing also constitutes law.™ In a sociological sense this can be understood as policing’s
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“gate-keeping” role.””’ Critical legal approaches draw attention to how law as a “technology”

legitimates policing power. This might be though the naturalising of policing activities through

® or through legal technologies that

operation of legal techniques or through legal rhetoric,”
“responsibilize” persons are drawn into policing in subtle ways seamless with liberal social

practices.’™ Policing and law cannot be separated so insights from both these fields are

s Empirical research has extensively demonstrated that law enforcement does not describe the

primary task of what police actually do: Richard Ericson, Reproducing Order: A Study of Police
Patrolwork (Toronto: University of Toronto Press, 1982). In a different approach, in 2004 and 2006
workshops resulting in books under the banner the “new police science”, invited critical scholars
working across a range of disciplines to use the 18" century European models of “polizeiwissenschaft”
(that is, the science of the police) as a springboard to consider this earlier, broader notion of police
which engaged with much more than criminal law enforcement, in terms of its insights into
contemporary fields of governance beyond the police institution. Two edited collections were published
from these workshops: Markus D. Dubber and Mariana Valverde, eds., The New Police Science: the
police power in domestic and international governance, Critical Perspectives on Crime and Law
(Stanford, California: Stanford University Press, 2006); Markus Dirk Dubber and Mariana Valverde,
Police and the Liberal State (Stanford, California: Stanford Law Books, 2008).

** David Dixon, Law in Policing: Legal Regulation and Police Practices (New York; Oxford: Oxford
University Press; Clarendon Press, 1997), 11. (citing Reiner, The Politics of the Police: 139-46.); See also
Ericson, Reproducing Order: A Study of Police Patrolwork: 3-11, 206. Ericson states at 206 that “the bulk
of the patrol officer’s time was spent doing nothing other than consuming the petrochemical energy
required to run an automobile and the psychic energy required to deal with the boredom of it all”.

* Charles Edwards, Changing Policing Theories for 21st Century Societies (Sydney: Federation Press,
2005), 6-24.

**% McBarnet, Conviction: law, the state and the construction of justice. More generally see Alan Hunt,
Explorations in Law and Society: towards a constitutive theory of law (New York: Routledge, 1993).

*7 Albert J. Reiss, The police and the public (New Haven: Yale University Press, 1971).

Valverde, "Jurisdiction and Scale: Legal 'Technicalities' As Resources for Theory." McBarnet's
approach will be discussed in examining the disjuncture between legal rhetoric and practice.

** pat 0'Malley, "Risk and Responsibility," in Foucault and Political Reason: Liberalism, Neo- Liberalism,
and Rationalities of Government, ed. Andrew Barry, Thomas Osborne, and Nikolas Rose (London: UCL
Press, 1996). See also Mariana Valverde's discussion of the liquor license system and making bar
workers responsible for assessing intoxication: Mariana Valverde, Law's Dream of a Common
Knowledge, ed. Austin Sarat, The Cultural Lives of Law (Princeton; Oxford: Princeton University Press,
2003), 141-66.
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needed to consider how policing practices are created in terms of what is authorised, where

and when, and by whom.

The first anchor of policing: a relationship of power

The thesis policing model places a relationship of power as its central identity. It develops
Findlay and Zveki¢’s approach that drew on diverse accounts of policing across the world to
propose common features. These authors conceive of policing as a power relationship, a
process that is operationalised through the interaction between power, authority, force and
interest or politics.”® In their approach, these elements are interdependent, context specific,
structural adaptations of power relations, whose form and practice is contingent upon
interaction between specific interests, needs and power arrangements. Conceiving of policing
in this way can be seen as an abstracted form of common definitions of policing which centre
the police as a state institution, or as mandate to deliver law and order, or as specific powers,

or a specific legitimacy, being a monopoly on the use of violence.*”

Defining policing as a
relationship of power between the police and policed reflects the underlying dynamic in these
approaches, but retains the flexibility as to form and function that is necessary to recognise

the fragmentation and diffusion of the police function in contemporary societies.*”’

Critically the relationship of power in policing is not static. It is characterised by tension and
contestation. This approach emphasises that there are two voices, two agents, in the policing
relationship. Each is constituted by the broader contexts in which they are situated, and each
with differing objectives, interests, resources and accountabilities.*”? The “of power” aspect of
the “relationship of power” element emphasises the way in which policing identifies a weak
party and a powerful party in the relationship, that is the policed subject from the policing
agent. In approaches to police that see police as a particular institution, these roles are clear.

However, moving to a definition of policing that includes non-state and non-institutional

b Findlay and Zvekic, Alternative Policing Styles: cross-cultural perspectives See in particular page 5-14,

15-39.

21 Mike Brogden, Tony Jefferson, and Sandra Walklate, Introducing Policework (London: Unwin
Hyman, 1988), 1. These authors offer the following definition: “The police is an occupation defined by
its specific mandate (given in the oath which all must take), its specific powers and its specific form of
accountability. The mandate entails upholding ‘law and order’”(at 1). Or Mawby, who draws on the
Weberian approach to monopoly, defining police as “an agency that can be distinguished in terms of its
legitimacy, its structure and its function (Mawby 1990).” He explains his reference to legitimacy as
implying police are empowered with some degree of monopoly by those in power to authorise this
“whether this is an elite within the society, an occupying power or the community as a whole.” See
Robert Mawby, "Models of policing," in Handbook of policing, ed. Tim Newburn (Devon: Willan
Publishing, 2003), 15.

32 Reiner, The Politics of the Police: 1.

** This has informed my approach to data collection, which relies on a mix of interviews with
informants, legal sources including legislation, case law, as well as policy and procedure.
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activities as policing clarifies the essential element embedded in institutional definitions of

policing, that is, an asymmetry of power between those that police and those that are policed.

An immediate parallel can be drawn between policing as an asymmetric relationship of power
and that of migration control. Migration control can be seen as a series of relationships that
disaggregate the weak against the powerful. These relationships of power cannot be captured
as simple and singular translations of law into power, such as citizen/non-citizen, though that
dynamic is present at times. Multiple relationships of power may operate at the same time as:
Immigration Department/migrant, detention centre management/detainee,
employer/employee, education institution/student, visa-sponsor/visa holder and more. Some
relations of power are determined by the coercive power formally provided by law, and
physical force such as detention and deportation. These manifestations of migration control
have been the main subject of scholarly study by criminologists.*** However, the thesis also
investigates relationships that demonstrate a more ambiguous mix of coercion and consent,
such as sponsorship arrangements that are voluntarily entered into so as to demonstrate

reasons for release from detention.?*®

The relative power of the each party in the policing relationship also depends on the particular
context in which the policing agent asserts control. The basic framework of the context of such
a relationship can be conceived as decision making. The outcome of these relationships is also
decisions. However, the decision outcome of policing is less important than the process of

policing.

The second anchor of policing: discretion

Policing is intrinsically characterised by discretion. Discretion is “a policeman’s daily task”.**®
Discretion in the context of executive or administrative power is essentially the permission to
make a decision, the process of a continuum of decisions. It is the “room for decisional

manoeuvre”,*”” the freedom to “make a choice among possible courses of action or

inaction”,*”® or the “boundaries of permission”.*”? It enables what some refer to as the

“sovereign” role of policing in that it involves deciding on the exception and thus the rule.*®

** Leanne Weber, "The Detention of Asylum Seekers: 20 Reasons Why Criminologists Should Care,"

Current Issues in Criminal Justice Volume 14 Number 1(2002).

%% see chapter 4 of this thesis.

2 Leslie George Scarman, The Scarman Report: The Brixton Disorders 10-12 April 1981 Report of an
Inquiry (Harmondsworth: Penguin, 1982), para 4.58.

¥ Jeffrey Jowell, "The Legal Control of Administrative Discretion," Public Law (1973): 179.

2% Kenneth Culp Davis, Discretionary Justice: A Preliminary Inquiry (Baton Rouge Louisiana State
University Press, 1969), 4.
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Discretion is necessary in that rules cannot account for every circumstance, but it is
controversial in policing because it brings the potential for discrimination. The history of
migration control in Australia has been characterised by discretion exercised in a
discriminatory manner, but without explicit discrimination in legal text. Migration officers
were empowered to require any migrant to pass a dictation test in any European language so
as to authorise entry or further stay in Australia.”*' The individual discretion allowed the
systemic implementation of the White Australia Policy, discriminating against “non-white” and
particularly Asian migration to Australia.** By tracing the exercise of discretion in migration
policing, the thesis interprets what constitute policing practices at a systemic level. The diverse
ways that discretion operates has informed the thesis method of tracing discretionary
practices by comparative contextual analysis. Studying themes that emerge in particular
contexts and their recurrence across different contexts enables attention to how discretion is

exercised.

Discussion of various ways that types of discretion can be checked, limited, structured and so
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on has formed an ongoing preoccupation in policing literature.”” This reflects an underlying

view in such literature that if police practice was brought in line with law then justice and

** In any case, the limits of the

efficiency would result, which is not the premise of this thesis.
line between law and discretion cannot be strictly drawn. Alternatively, the unwritten rules
and norms of policing culture, as touched on in the last chapter, are put forward as

determining policing discretion. Police culture is conceptualised as patterned understandings

3 Mark Findlay, "The Ambiguity of Accountability: deaths in custody, and the regulation of police
power," Current Issues in Criminal Justice 6, no. 2 (1994).

¥ Hardt and Negri's approach to the sovereign role of police that emerges from their power to decide
the exception was discussed in the chapter 1 at 70-72. The sovereign role of policing will be discussed
further in chapter 7. See also Giorgio Agamben, "The Sovereign Police," in The Politics of Everyday Fear,
ed. Brian Massumi (Minneapolis: University of Minnesota Press, 1993).

¥ see for example James Jupp, From White Australia to Woomera: the story of Australian immigration,
2nd ed. (Cambridge: Cambridge University Press, 2007).

**2 The dictation test was applied in a discriminatory manner to restrict in particular Asian migration to
Australia. The impetus in retaining a legislative scheme that did not explicitly discriminate was to
maintain the fiction of equal membership in the colonies of the British Empire. Discrimination was not
restricted to racial grounds; it was also used to prevent entry on a political basis, gendered notions of
undesirability and so on. See for example Kel Robertson, Jessie Hohmann, and lain Stewart, "Dictating to
One of ‘Us’: the Migration of Mrs Freer " Macquarie Law Journal 12(2005). Finnane, "National Security
and Immigration in Australia's Twentieth Century History."

* see for example: Davis, Discretionary Justice: A Preliminary Inquiry., David John Smith, Jeremy Gray,
and Policy Studies Institute, Police and people in London: the PSl report (Aldershot, Hants, England ;
Brookfield, Vt., U.S.A.: Gower, 1985); Dixon, Law in Policing: Legal Regulation and Police Practices. For a
good review of the arguments in policing literature as to whether police discretion is best contained by
changing police culture or police rules see ibid., 1-48.

% see Doreen McBarnet’s critigue of this view in McBarnet, "The Police and the State: Arrest, Legality
and the Law."; McBarnet, Conviction: law, the state and the construction of justice.
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5 policing culture is said to be

that reflect the organisation of policing and its pressures.
shaped by populist understandings of its role as good guys who catch bad guys. It has been
described in terms of the working personalities of police with attributes such as overt
masculinity and racism.*® Policing “culture” is neither absolute nor universal. However there
are some commonalities in observational studies that reflect the particular challenges of the

police mandate as it operates in liberal democratic late capitalist societies.*’

Suspiciousness, a
sense of mission and solidarity within the police department and isolation from outsiders are
persistent features of policing culture.’ It is beyond the scope of this thesis however to
consider whether a discernible culture can be discerned within bodies and institutions

involved in migration control.**

The thesis prioritised examining common features between
different contexts of migration control that were exercised by different institutions and

individuals.

Inquiries into Immigration Department practices were discussed in chapter 1. Some of those
department characteristics reflect those commonly attributed to conventional police
organisations. However, some of the organisations with migration control duties are primarily
organised around non-migration related roles, such as employers or educational institutions. It
cannot be assumed that there is any consistency of “culture” between organisations involved
in migration control. The broad range of institutions and individuals involved in migration
control places investigating discretion, as it might be shaped by culture across these diverse

bodies, beyond the scope of this thesis.

One finding from observational study findings indicates that the extent of policing discretion
increases as one goes down the institutional hierarchy, and that controlling discretion is not
necessarily achieved through controlling police policy, or processes of “professionalising”

police.** That is, low ranking officers who engage at an everyday level with the public hold the

¥ Reiner, The Politics of the Police: 114-21.

Tim Prenzler and Rick Sarre, "Policing," in Key issues in criminal justice, ed. R Sarre and ] Tomaino
(Unley, South Australia: Australian Humanities Press, 2004).

37 Reiner, The Politics of the Police: 109.

% bid., 114, 15-21.

The broad range of institutions and individuals involved in migration control means that studying any
“culture” in migration control means investigating that culture across these diverse bodies. Inquiry into
Immigration Department practices were discussed in chapter 1 at 46-53. Some of those characteristics
reflect those commonly attributed to conventional police organisations. However, some of the
organisations with migration control duties are primarily organised around non-migration related roles,
such as employers or educational institutions.

9 Andrew Goldsmith, "Policing and law enforcement," in Crime and justice: a guide to criminology, ed.
Mark Israel and Kathleen Daly (Sydney: Law Book Company, 2006). Daniel James, "Police-Black
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most power to exercise discretion because these interactions hold the most opportunity to set

the terms of engagement and have the least accountability.

Policing’s discretion is the key to its law making function. Gatekeeper approaches to the role
of policing in the legal system highlight how, whether and on what grounds police intervening
to arrest contributes to the meanings of offences that are judicially considered once they
progress to court. That is, discretion involves decision making with consequences for meanings

I”

of law. Mark Neocleous characterises this as the “quasi judicial” character of police. He argues
that today police discretion over the decision to arrest or not enforce the law, the selection of
charge, and the decision to proceed to prosecution, were originally the province of the
judiciary, presumably in recognition of their law making function.*** He adds that specifically
police powers such as stop and search powers also take on a quasi judicial function, given that

they are based on a reversal of the assumption of innocent until proven guilty.**

Policing’s law making function is less socially visible than the law making of judicial and
legislative bodies whose function it mirrors. This obscures the significance and extent of the
law making engaged in policing decisions. Moreover, legal text itself has been shown to
support the legality of most uses of police discretion, even those activities sometimes
regarded as “deviant”.**® In her critical legal analysis of the legality of arrest (introduced in the
last chapter), Doreen McBarnet examined the way that law (legislation, case law, policy)
institutionalised the legality of police departure from “due process”, that is, the rule of law
principles such as procedural fairness. In her study the principles and standards that the rule
of law propounds are treated as functional to the demands of crime control, such that policing
practices are not interpreted as inconsistent with the rule of law. Thus due process operates
as the rhetoric but not the substance of law.*** The discretion embedded in policing decisions

and practices thus creates law in its everyday practice in defining offences and exercising

powers, and is supported in this constitutive role by legal text itself.

In analysing the constraints of policing discretion, | draw on Findlay’s concept of “boundaries

of permission” which suggests an analytical frame to explore (and measure) the discretionary

Relations: the Professional Solution," in The British Police, ed. Simon Holdaway and M. R. Chatterton
(London: E. Arnold, 1979).
:1 Neocleous, The Fabrication of Social Order: A Critical Theory of Police Power: 105.

ibid.
*3 McBarnet, "The Police and the State: Arrest, Legality and the Law."; McBarnet, Conviction: law, the
state and the construction of justice.
¥ McBarnet, "The Police and the State: Arrest, Legality and the Law," 200.
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dominion of police power as competing factors that are not completely articulated by law.** It

views discretion as the outcome of contextual interaction between the opportunity (for that
policing activity or practice) and control. Opportunity is shaped by the aspirations for policing,
and the structures and processes which work to regulate them.*** Control is shaped by the

4 . 5
*7 n migration control, the

structures of police accountability, as a brake on police authority.
boundaries of permission are shaped by the explicit legal powers provided to policing agents,
the control objectives in a particular outcome, and the accountability of migration law in its

administrative and constitutional setting.

The third anchor of policing: authority

The third element of the policing model is authority. The exercise of discretion further opens
the space and purchase of policing authority, while policing authority quietens and limits the
contestation of policing discretion. Discretion is the product of authority in the policing
relationship; it is able to proceed because of its authoritative character. However, while
discretion is essential in defining policing, it is the authority or legitimacy of policing that

distinguishes it from other forms of power relationships.

Policing scholar Klockars defines authority as the “unquestioning recognition by those who are
asked to obey; neither coercion nor persuasion is needed” **®. In this approach, authority is the
strongest social and stable form of control in which the legitimacy of the command is
recognised, such that it forecloses consideration of alternatives, typified by a driver’s halt at a
red traffic signal. In conceiving of authority however the model does not perceive this as
absolute, as authority is not quarantined from elements of compulsion and negotiation,
coercion and consent. Rather authority speaks with a powerful legitimacy, reflecting social
norms, that skews the power dynamic in favour of one side. Policing acts with authority and is

read as authoritative.

The thesis model of policing positions authority, not force, as essential in policing.”” In this

way it differs from one of the most well-known definitions of police that distinguish police by

** Findlay, "The Ambiguity of Accountability: deaths in custody, and the regulation of police power."

** |bid., 234.

*7 Ibid.

**# Klockars draws on Hannah Arendt’s comments that authority is “unquestioning recognition by those
who are asked to obey; neither coercion nor persuasion is needed”. Hannah Arendt, "On Violence," in
Crises of the Republic: lying in politics, civil disobedience on violence, thoughts on politics, and
revolution, ed. Hannah Arendt (Harmondsworth, England Penguin, 1973), 116. cited by Klockars, The
Idea of the Police: 45.

M, The Idea of the Police., Egon Bittner, The Functions of Police in Modern Society (Chevy Chase
MD: National Institute of Mental Health, 1970)., Brogden, The Police: Autonomy and Consent.
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what was said to be their monopoly on the legitimate use of coercive force.?>® Carl Klockars
argues that it is force which gives the unique flexibility of police authority, which enables
police intervention in situations which may not be illegal, and where intervention does not
necessarily rely on arrest and the law.*** Similarly, Egon Bittner distinguishes police as
“nothing else than a mechanism for the distribution of situationally justified force in
society.”** These definitions were developed at a time when legitimate force was seen as
institutionally split between the military, whose jurisdiction was outward looking in defence of
territory from state enemies, and the police, whose jurisdiction was civil order within the
nation. Today, the jurisdictional limitation to policing as within the nation can no longer be
sustained.” It is also difficult to sustain police as monopolising legitimate force as these
definitions do. Other entities in civil society such as parents are also able to utilise coercive

force.

Waddington argues that while it is the potential to use force which unifies the diverse subjects
of policing (as highlighted by Bittner), it is authority which best describes what shapes what
police do, as distinct from what police have the potential to do.** It is arguable on a
theoretical level that the entire legal order and policing is founded on force, and thus present
as the backdrop to policing.** Yet force is not explicitly relied on in every policing event and
encounter. The role of police as risk communicators, highlighted by Ericson and Haggerty,
emphasises policing’s primary role as providing information, for example on traffic accidents

356

to insurance companies.” This does not explicitly involve force, but it involves providing

information that is regarded as decisive and authoritative. Similarly, policing routines of

ay Egon Bittner, "The Capacity to Use Force as the Core of the Police Function," in The Police and
Society: Touchstone readings, ed. V. E Kappeler (Prospect Heights, Illinois: Waveland Press Inc., 1995),
129.

**! Klockars, The Idea of the Police.

Bittner, "The Capacity to Use Force as the Core of the Police Function," 129.

See for example - Andreas and Nadelmann, Policing the globe: criminalization and crime control in
international relations., James W. E. Sheptycki, "Transnational policing and the makings of a
postmodern state," British Journal of Criminology 35, no. 4 (1995)., Mick Palmer, "A borderless world:
the politics and realities of policing in the new millennium," Platypus, no. 65 (1999)..

**p. A. ) Waddington, Policing Citizens (London, Philadelphia: UCL Press, 1999). Waddington uses the
example of the police role in tasks such as informing relatives of a person who has died. This is
explained by the authority police hold in this circumstance, not the use of force.

*** Benjamin introduces the concept of “law founding violence” which represents the constitution of a
new legal order. Law founding violence is necessarily outside the prior existing legal order, as it sets out
a new state constitution sponsoring a new legal order. In contrast, “law preserving violence” is the force
that always underlies law. Force guarantees law’s enforcement, through for example police and prisons.
It ensures that which is said to be law is enforced, and thus ensures its continued existence. Walter
Benjamin, "Critique of Violence (1920-1)," in One Way Street and Other Writings (London: New Left
Books, 1979).

* Ericson and Haggerty, Policing the Risk Society.
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patrolling and swamping operations in “no go” areas have been shown to be ineffective in

357

detecting crime, but are effective as a symbolic affirmation of authority.”’ The common

feature in all policing is not force, but authority.

The mode of decision making engaged in a particular control context shapes what policing
draws on to endorse its authority, and how it creates and broadcasts perceptions of policing
authority. | outline three motifs in how policing creates and circulates perceptions of its
authority. First, the use of force; second, by enhancing the legitimacy of the policing bodies
themselves, as well as emphasising the deviancy of those targeted by policing. Third, through
legal mechanisms that tag authority onto one or more parties to a relationship that was

formed for reasons other than solely policing.

Endorsement of authority by force

Force may not be essential to defining policing, however it frequently plays a role in
establishing authority. Explicit threat of violence or actual violence is not present in every
policing interaction; however, it is residually present to endorse authority. This is most explicit
in individual encounters when actual physical violence or the potential for police to use force
means that individuals comply with police direction. The blurred lines between force and
consent are also most evident in the individual encounter. Individual consent to policing such
as consent to search may be formally provided, which in law transforms the encounter in legal
terms from that between a state official and private citizen to that between two private
citizens.?s8 However, the subjective conditions of the encounter may challenge the “informed”
element necessary for consent to be voluntarily given. Police may have given the impression
that co-operation is legally required.**® Formal consent can belie its substance in the context
of power imbalance, different cultural and linguistic communication particularly regarding the
negative voice, and the impact of deference to authority which may affect some responses to

police.’® When explicit force is used, its use is important not solely to ensure compliance, but

*7 Waddington, Policing Citizens.

*% Dixon, Law in Policing: Legal Regulation and Police Practices: 90. See also David Dixon, Clive Coleman,
and Keith Bottomley, "Consent and the Legal Regulation of Policing," Journal of Law and Society 17, no.
3 (1990).

* The quality of consent is shaped by subjective belief that consent is required. Police phrasing has
been shown to influence the perception of choice in being able to refuse searches: Dorothy K. Kagehiro,
"Perceived Voluntariness of Consent to Warrantless Police Searches," Journal of Applied Social
Psychology 18, no. 1 (2006).

s Douglas discusses this with regards to the issues affecting apparent consent, or what she refers to as
“gratuitous concurrence” by indigenous Australians in their encounters with police. See Heather
Douglas, "The Cultural Specificity of Evidence: the current scope and relevance of the Anunga
guidelines," University of New South Wales Law Journal 21(1998).
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also in its role in producing and circulating perceptions of policing authority. The perceptions
important to policing may be both the immediate audience for policing, as well as broader

society.

Policing authority depends on its recognition. The notion that force has a role in establishing
the social legitimacy of policing is addressed through two main arguments. First, the liberal
notion of the social contract implies that consent to policing is established through citizenship
and presence within the nation, as part of the system of being ruled by law. Secondly, policing
practices are explained as enacting the dominant social values, either because policing
enforces the law (which reflects majority values in liberal democracies), because policing
practices and decisions reflect social norms, or the vested interests of the majority (or

**! The link between authority and societal norms makes what is

dominant group in society).
legitimate action for policing a moving target that changes with the social and political

conditions.

Managing perceptions of policing activities and its targets

The thesis interest is specifically in those strategies that generate authority for policing as
perceived by those involved in policing and by those affected by policing, that is, those
involved in the policing relationship. The parties to policing are not the only persons relevant
as the “audience” or target for the constitution of authority in policing or in migration control.
Michael Brogden’s 1982 study The Police: Autonomy and Consent, amongst others, argues
policing practices actively generate society-wide attitudes to policing to reinforce recognition
of policing. In fact, this society-wide target is evident, he argues, from practices that can only
be explained by their function in unifying social attitudes. Police targeting of the “chaff” of
society and street crime makes little functional sense unless considered in terms of how, as a
“common enemy”, police targeting creates the impression that it meets the needs of the

%2 policing practices thus function to obscure the differential service policing

whole society.
provides to different sectors of society. To unify social attitudes, policing selection of a
“common enemy” must cut across social divisions such as class, institutional imperatives

embedded in police mission and accountability regimes, and popular perceptions of

%1 edwards, Changing Policing Theories for 21st Century Societies: 6- 24, chapter titled “The Triangle of

Tension”.

x Brogden argues that the specific attributes of the lower strata in society make them “a convenient
bridge for the interests of the dominant and subordinate classes, and a conjunction between the
structural pressures on the police institution and the intra-organizational constraints”: See Brogden, The
Police: Autonomy and Consent: 230, see further at 33.
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acceptable policing.** In migration control, the criminalisation of illegal migrants as the
deviant other that is the “common enemy” emphasises the difference between citizens and
non-citizens, and thus the commonalities between citizens. Within a globalising world, where
culture and shared values are difficult to confine within a shared unigue national identity, this
is said by some to be constantly challenged. In this context, constructing a “common enemy”

may be a simpler task than a common national identity to ground policing legitimacy.**

In a similar method, Brogden critiques the function of community policing. Community
policing, while widely defined, generally encompasses tasks that bring police into contact with
the community, such as police bicycle patrol, community/police consultations, and joint

%5 Brogden traces the factors that

schemes such as neighbourhood watch in Australia.
demonstrate community policing strategies are tangential to the crime problematic that
shapes the work of policing. Brogden argues community policing tasks function not for crime

control but rather to demonstrate police work as service to the community:

Community policing represents the zenith of police intervention in civil society, through the
medium of the legal relation..... No longer simply concerned with negotiating truces with the
social classes, community involvement schemes, in particular, are intended as large-scale
extension of the consent problematic. They reinforce the institution’s autonomy at the same
time that they legitimize civil intervention...**®

In the context of the continuing retreat of the welfare state, migration policing might similarly

be seen as a demonstration of protection that citizenship offers. The message it sends is that

citizenship may not offer much in terms of civil rights nor welfare rights, but it protects citizens

from those practices that make non-citizens and illegal migrants vulnerable.**’

363 "

Ibid.
** See for example: Ghassan Hage, Against Paranoid Nationalism: searching for hope in a shrinking
society (Annandale NSW; London: Pluto Press, 2003). ———, White Nation: Fantasies of White

Supremacy in a Multicultural Society (Sydney: Pluto Press, 1998).

" See these diverse approaches to community policing: Marie Segrave and Jerry Ratcliffe, "Community
Policing: A descriptive overview " (Canberra: Australian Institute of Criminology, Australian Government,
2004); Les Johnston, "From 'Pluralisation’ to 'the Police Extended Family': Discourses on the Governance
of Community Policing in Britain," International Journal of the Sociology of Law 31, no. 3 (2003); Danielle
Campbell and Roberta Julian, "Final Report Australian Research Council Linkage Project, A Conversation
on Trust: Community Policing and Refugee Settlement in Regional Australia," (Churchill Ave, Sandy Bay:
Tasmanian Institute of Law Enforcement Studies, 2009).

e Brogden, The Police: Autonomy and Consent: 217.

*7 For an explanation of the diminishing rights of Australian citizens in comparison to permanent
residents see for example Rubenstein, Australian Citizenship Law in Context See also Louise Boon-Kuo,
"The challenge to restrain the power to detain: the impact of immigration detention decisions on
control orders and the making of the Alien Citizen," in Postgraduate Law Students Conference
(University of Sydney: University of Sydney, 2007).
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Both these approaches to generating authority focus on the legitimacy of policing as perceived
by the public at large. The thesis policing model itself does not limit consideration of the
development and recognition of policing authority to the parties to the policing relationship. It
acknowledges that recognition of policing is important across society. However, the analytical
exercise in Part |l of the thesis concentrates on those in society who have a vested interest in
the outcome or process of migration policing, whether that interest is personal, political, or
arises from their occupation or business interests. Studying those most likely to dissent to
broader social attitudes to migration policing, or support them more wholeheartedly, focuses
on the development of perceptions of policing legitimacy in contexts where it is actively

contested or sought.’®®

Law is often said to be a resource for policing, one resource of many in a toolkit in handling
issues that threaten order,**® emphasised in the way the bulk of police work does not involve

% yet law is also a resource for policing in stabilising consent to policing authority by

arrest.
changing the law itself, via legislation and policy. Legal changes thus can spotlight whose
voices in a political community are dominant and set the agenda for policing, or whose dissent

to policing and law is seen as especially important to manage.

Embedding attitudes to policing authority in liberal social relations

Liberal ideology frames the extent to which any law or policing is coercive as a question of the
balance that is struck between individual rights and freedoms and societal interests. Critical
legal studies turns the focus from sociological approaches that trace the organisation of
policing within a political and social frame to how certain forms of legal authority (including
policing) frame the action of individuals as almost entirely within their autonomy.
Governmental interests are obscured in these circumstances, as legal authority is attached to
relationships or activities that were formed for reasons other than solely policing and other
than for government reasons. It embeds that policing and law as established by consent. This
has much the same effect as establishing a “common enemy” or “community policing” in that

it creates the impression that the practice of policing is in the interests of that individual,

= Chapter 3 examines how employers’ and education institutions’ perceptions of the legitimacy of

migration authority are constructed and circulated. Chapter 5 explores how the familial and political
interests of community members supportive of illegal migrant detainees, are aligned with Immigration
Department interests. It thus shows how supportive attitudes to migration control authority are
fostered in community members who might otherwise contest that authority.

%9 Australian Bureau of Statistics, "Perspectives on Migrants 2009 (3416.0)," (Canberra2009), 31.
Reiner, The Politics of the Police: 139-46.; Dixon, Law in Policing: Legal Regulation and Police
Practices: 11. Ericson, Reproducing Order: A Study of Police Patrolwork: 3-11, 206.

370

93



except in the case of assigning particular duties to persons or individuals. It involves them in
carrying out policing activities but makes it seem largely at their own behest and in their own

interests rather than for the nation-state.

In much the same way, Mariana Valverde's study of the United Kingdom’s hotel alcohol
licence as “police science British style” highlights how the integration of law in liberal
governance develops social consensus, or in her words, common knowledge.?”* The hotel
licence imposes a duty on bar tenders and the licensee to cease serving alcohol to a person
who is intoxicated. If the responsible service of alcohol guidelines are breached, the licence
may be cancelled. The licence thus requires the bar tender to “know” when a person has
become intoxicated. The courts, Valverde explains, treat knowledge of intoxication as
“common” knowledge that goes without saying, not requiring expert evidence. Yet individuals
reach drunkenness after imbibing differing amounts of alcohol, depending on their size,
tolerance, genetics and so on. It is not something that is automatically evident, and whether
an individual was intoxicated may depend on the person who is making that assessment.
Valverde’s interest is in how “common” knowledge is constructed and circulated through legal
technologies that are less direct than criminal offence provisions. The licence strikes a perfect
balance for neo-liberal governance that seeks to avoid too much governing, too closely. It
“responsibilizes” civil actors.’”” Through making civil actors responsible it involves them as
actors in policing, but without the concomitant capital that employed police and judges enjoy

as a result of that responsibility. She explains:

... the knowledge relied on when relying on civil society — the knowledge of a correct system of

police — may not always emanate from civil society itself. It may rather be imposed by the logic

of police, through the trope of common knowledge.373

! valverde, Law's Dream of a Common Knowledge: See in particular chapter 6 “Police Science, British

Style: Pub Licensing and Knowledges of Urban Disorder” 141-66, and chapter 7 “”Common Knowledge
Must Enter the Equation Somewhere’: Knowledge as Responsibility” 67-92.

2 0'Malley, "Risk and Responsibility." Note also Levi and Valverde comment that the case of Canadian
liquor licensing and drunk driving laws illustrate that neoliberal techniques of responsibilization may not
be unigque to neo liberal societies, but “may also be a feature of preliberal, preconsumer, and
prescientific modes of governance that devolve parts of the enforcement of the state’s police powers
either to nonstate personnel or to the citizens at large.” See Ron Levi and Mariana Valverde,
"Knowledge on Tap: Police Science and Common Knowledge in the Legal Regulation of Drunkenness "
Law & Social Inquiry 26, no. 4 (2001): 842-43.

» ———, "Knowledge on Tap: Police Science and Common Knowledge in the Legal Regulation of
Drunkenness " 843.
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The visa as a relationship of authority between sponsor and non-citizen

In migration control, the same kind of control as | discussed above in Valverde’s argument
about the licence can be observed in two relationships of power generated through the visa as
a legal technology. Visa sponsorship invests the need for the visa sponsor to ensure the non-
citizen complies with visa conditions. It embeds a control impetus while presenting
sponsorship arrangement as an act of freedom, one where the visa sponsor is able to enhance
the chance for the non-citizen’s visa grant. In the most general sense, visas as a legal
“technology” that come about through visa application are themselves this perfect liberal
form of governance “responsibilising” non-citizens. The form of a visa itself sends a strong
message that there is no right to movement. It sets up an immediate frame for the
relationship between government and non-citizens which positions the non-citizen as having
responsibility for their movement, as well as their decision to accept the terms of entry and
stay into national territory. The visa form also naturalises the governmental decision maker as
having absolute power to permit or refuse the visa. In this dynamic, movement is presented as
a privilege not a right, and closure of boundaries around community one that is justifiably

determined by those already within the nation.

Developing policing authority through liberal legal technologies is especially important in the
contemporary context of social fragmentation and plural moral orders. Its significance is
further emphasised when considering perceptions of policing authority beyond bounded
political communities, where there is not necessarily a correspondence between the exercise
of power and authority, and the accountability of that authority to a political community of
which the policed subject is a member. In a bounded political community members at least
formally contribute to the determination of legislative law making through democratic
processes, regardless of the limitations of the base level of participation through voting in
government elections. Outside the bounded political community, the operation of law and
policing as force, or as a product of politicised relations between nations or hegemonic norms,

becomes more explicit.

The fourth policing anchor: the urban quality of policing

The last element of the policing model is its urban quality. In a sense, this is another aspect
that promotes perceptions of the authority and legitimacy of policing. It adds to the
discussions of force, strategies that emphasise policing practices as acting for the whole
population, and embedding authority in liberal social arrangements. The model however

draws upon this as the fourth anchor for policing as the urban quality draws in an essential
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element of the legitimacy of policing as a particular kind of governance. The urban quality of
policing draws together different key elements that promote the legitimacy of policing,
through the notion of proximity, that is, a physical or social nearness, or emergencies where
action and response must be close in time.*”* However in developing the urban anchor of the
policing model, | focus specifically on the legitimacy policing establishes from its operation
over issues arising from the impact of persons living close to one another, physically and
socially. Historically, policing’s urban association arose from the development of policing in
conjunction with processes of urbanisation. But examination of the literature interested in
policing scholarship in the United Kingdom and Europe, at the time of the emergence of
modern policing, shows how even at this time, policing was more than a local government
over a bounded space. In approaching policing as an “urban” rather than a ‘local” activity, this
early policing scholarship foreshadows the contemporary globalisation of urbanisation. With
globalisation’s collapses of time and space,*”” urban activities need not be physically close to
one another, in order to establish their proximity. My approach to the urban quality of policing
is influenced by Mariana Valverde's discussions of the limits of spatial analysis in

conceptualising policing.*”®

The urban quality of policing

It is not that police regulations did not exist in medieval cities. Yet with the social changes of
urbanisation and early capitalism, by the 1700s police had developed a unified meaning and a
central role in state power.””” Policing scholars writing in the 1700s, as well as texts setting out
the duties of police at that time, have grounded arguments that policing has an urban quality.
Drawing on an early 1700s French compendium of police ordinances, Foucault argued the 13
domains of police concern listed in the text - ranging from regulation of religion and morals,

health and subsistence, public peace, servants and labourers, theatre and games and more -

*"* The establishment of policing legitimacy in addressing urgent situations is described by Egon Bittner’s

statement that police exist to respond to the situation where “Something-ought-not-to-be-happening-
about-which-something-ought-to-be-done-NOW!"” Egon Bittner, "Florence Nightingale in Pursuit of
Willie Sutton: A Theory of Police," in The Potential for Reform of Criminal Justice, ed. H Jacob (Beverly
Hills, California: Sage, 1974 ). Bittner is referring to the authority police have in micro encounters, but it
can also be applied to broader “emergency” situations. Neocleous for example argues that the
institution of emergency powers is not unique to the post 11 September 2001 world, nor are emergency
powers exceptional. Instead they are central to the rule of law: Mark Neocleous, "The Problem with
Normality: Taking Exception to “Permanent Emergency”," Alternatives 31(2006): 208.

*”> David Harvey, The Condition of Postmodernity: an enquiry into the origins of cultural change (Oxford
England; Cambridge, Mass., USA: Blackwell, 1990).

78 Valverde, "Jurisdiction and Scale: Legal 'Technicalities' As Resources for Theory."

*7 bubber and Valverde, Police and the Liberal State: 20, 24-27.
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7% These domains are “urban” because the term “urban” refers to

all shared an urban quality.
issues that exist only in the context of the town, because there is a town, or are especially
significant in towns.”” For example roads and squares exist in towns more than other spaces,
and the means for preventing scarcity and the presence of beggars are especially significant in

towns.*®

The domains listed in Delamare’s text are also problems of the market (closely
related to problems of the town) in that they concern when things can and must be put on
sale, prices, the regulation of craft based industries, or more generally the circulation of

381

goods.”™ Thus, overall, these are problems of the coexistence of people and the circulation of

goods, or as Foucault puts it, about the circulation of men and goods in relation to each

other.*®? From this, Foucault argued to “police” is “to urbanize”.*®

Other scholars examining early texts on policing, such as English magistrate and writer on
police, frequently heralded as the key to the development of the British New Police in 1829,
Patrick Colquhoun, have drawn similar conclusions about the work of police as qualitatively
urban.*® The tasks Colquhoun proposed and attributed to “police science” at this time were
varied and detailed. The attention to minute details, which might be determined only in a
particular locality, prompts the contemporary association of these tasks with that of local
government. These tasks ranged from the issue of weights and measures as well as matters of
hygiene and garbage collection. In Colquhoun’s proposal for police, what he envisaged is

captured in the opening of his Treatise on the Police:

Police in this country may be considered as a new Science; the properties of which are
consistent not in the Judicial Powers which lead to Punishment, and which belong to

Magistrates alone; but in the PREVENTION AND DETECTION OF CRIMES, and in those other

% Foucault, Security, Territory, Population: lectures at the Collége de France, 1977-78: 335. The thirteen

domains of police concern were classed under the more general headings grouping these domains as
“goodness of life”, “preservation of life”, “convenience of life” and the “pleasures of life”, and a
“considerable part of the public good (334).

*” ibid. Note Foucault here refers to urban “objects”, but by referring to “urban” | mean the quality of
the issues that arise rather than necessarily the object or target of governance.

** Ibid.

** |bid.

*2 |bid,

*3 |bid., 337. Note although Delamare’s text was published in French, it was fundamental in both France
and Germany (311-332, 333-361).

4 see for example essays in Dubber and Valverde, The New Police Science: the police power in domestic
and international governance; Mark Neocleous, "Social Police and the Mechanisms of Prevention -
Patrick Colquhuon and the Condition of Poverty," British Journal of Criminology 40(2000).
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Functions which relate to INTERNAL REGULATIONS for the well ordering and comfort of Civil
385

Society. (1806c) " (Colquhoun’s emphasis)

Accordingly, he envisaged a branch of the police dealing with municipal regulations as well as

a “criminal police”.*

The urban quality of policing has diverse manifestations. It may appear as concern with
matters of public order or order within a particular context. Yet the urban quality of policing
does not mean that policing is directed towards urban objects or functions, as it is not a
normative definition. The particular policing decisions made might appear as legitimate only
over a certain defined area. However, the urban quality in the policing model does not limit
policing power to a defined localised space. That is, the boundaries of the urban do not remain
consistent. The urban locality is one where persons come together in a living space. It is
defined by the concentration of inhabitants, not by its boundaries. Urban issues requiring

policing potentially encompass all those issues that arise from close living.

The lack of constant defined boundaries for urban locales is illustrated by Sassen’s conceptual
development of “global cities”.*®” Her approach to global cities as nodes on a global circuit
better recognises the way in which localised practices are both constituted by and constitute
global circuits. It demonstrates how urban issues cannot be confined to a particular
geographical space. Sassen identifies the global city as a concentrated centre for global
economic flows and migratory circuits, which produces its own transnational pushes and pulls
for labour and capital. It is a social and economic confluence of flows more than a particular

spatial locality. This approach to global cities better conceptualises how policing relationships

of control are generated, as well as what they generate.

C The difference that policing makes: the insight the policing

model offers into control relationships

The unique insights that the lens of policing brings to understanding migration control are
highlighted by contrast with the conceptual underpinnings that frame and limit many

contemporary approaches to migration control. The contrast between legal citizenship and

*5 Extract from the opening of the later editions of Patrick Colquhoun’s Treatise on the Police, cited in

———, "Social Police and the Mechanisms of Prevention - Patrick Colguhuon and the Condition of
Poverty," 712.

** bid.

**7 sassen approaches the urban as more than a local space: 