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Abstract:

The United Nations has witnessed an increasing level of recognition of Indigenous rights since the
adoption of the Declaration in 2007. This thesis examines the extend to which the United Nations
facilitates the recognition of Indigenous rights to self-determination in this emerging area of
international law and assesses its impact domestically within settler-states. Specifically, it assesses
the capacity for Indigenous advocacy at the United Nations to influence colonial-settler states’
recognition of Indigenous rights to self-determination, as asserted in the Declaration on the Rights

of Indigenous Peoples and seeks to identify means to increase its efficacy.

The study draws a comparative analysis from four settler-states, Canada, the United States of
America, New Zealand and Bolivia, to highlight lessons that may inform the Australian context. The
research aims to assess settler Governments’ responsiveness and capacity within the United Nations
framework to better facilitate the recognition of self-determination and avenues for adjudication,

reparation and redress for Indigenous Peoples.

The thesis implements a Transformative Indigenous Rights Theory which privileges Indigenous
voices and enacts a decolonizing intent. Methodologically, the thesis draws on interviews with
Indigenous leaders involved in UN processes and an action-based praxis approach, which

highlighted the correlation between local and global advocacy.
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CHAPTER 1

INTRODUCTION: OUR ANCESTORS COME WITH US
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Proem: Relations with the State

Being Aboriginal | was born into a fraught politically contested environment. But it
wasn't until later in life | became aware of the degree and how early the state had
formed its relationship to me. | realised when my mother had sought a copy of her file
from the Australian Special Intelligence Organisation (ASIO), through the requested
access to non-redacted information available after 20 years (ASIO, E/15/42, n.d.).

The 157 pades of volume 1 was hard reading to be frank, because the content was so
dull, that was until page 46, where | was surprised to see myself listed as a child, my
age confirmed by my address that | was around 9 years of age (ASIO, E/15/42, p.46). At
that tender age I'd been listed as requiring ongoing monitoring. | have not sought my
own file as yet.

My mother’s file noted her as an ‘Aboriginal personality’ (ASIO, E/15/42, p.13), though a
mother of six young children and dated before her involvement in the 1972 Aboriginal
Tent Embassy, a political action outlined in the proem for chapter six. We grew up under
occupation, under a state that perceived even children were worthy of surveillance. Yet
to seek justice for Aboriginal and Torres Strait Islander Peoples (s not seditious.

Both my parents were Aboriginal, both were politically engaged, they carried a drive for
Jjustice as their parents and grandparents had. But they differed in personality and their
approach tremendously. My wmother was able to rouse people with her passionate
presentations at rallies or meetings. Both were proponents of non-violent political
protest to raise public pressure on governments for change.

My father, on the other hand - while an advocate for political action, also considered
that on occasion strategic engagement provided opportunity to shift the state through
an influence on its operation and decision making. He saw potential to be more effective
by turning the structures of the settler-state around back against itself.

It reflected a dilemma, both in life and in this thesis, whether to take a solely activist
route to strive to influence broader structural change or whether it was more strategic
to also draw on those mechanisms that may be available through the broader state and
international structures.

Significantly, any engagement (s not undertaken from a point of assimilation, rather
culture is deeply ingrained for Aboriginal and Torres Strait Islander Peoples. It remains
enmeshed within the core of our being, even when removed from our country. Though
dispossession is profoundly damaging, it doesn’t break who we are. Our forebearers
continue to reside in us. Our values and ways of thinking continue to be transmitted
across the generations. Whether raised on country or i(n urban environments, our
worldview remains inherently different to that of settlers and migrants.

It (s these differing values, obligations to our communities, to all living things, to
country and to our future generations that drives and informs this research. This thesis
(s a direct response to the needs of our communities, not driven by an acadewmic
motivation. It is my cultural obligations that inform and direct this research. It (s
snippets of these values, personal groundings and histories that are reflected on in the
proems at the commencement of each chapter.
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1.1 Context of Indigenous Rights Research

The United Nations has witnessed an increasing level of recognition of Indigenous rights since the
adoption of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2007.
This thesis critically examines the extent to which the United Nations facilitates the recognition of
Indigenous rights to self-determination in this emerging area of international law and assesses its
impact domestically within settler-states. The thesis investigates the capacity for Indigenous
advocacy at the United Nations to influence colonial-settler states’ recognition of Indigenous rights

to self-determination as asserted in UNDRIP and seeks to identify means to increase its efficacy.

This research contributes to a growing Indigenous approach which ties its theory and methodologies
to the assertion of Indigenous rights to self-determination. The thesis implements a ‘Transformative
Indigenous Rights Theory’ which | developed in response to the research objectives of this study,
privileging Indigenous voices to enact its decolonizing intent. This analysis of Indigenous
participation at the United Nations seeks to assess the usefulness of international law as a means to
address the power disparities between Indigenous Peoples and settler-states in the assertion of our

sovereign rights to self-determination.

The thesis required the development of a specific theoretical approach which | term Transformative
Indigenous Rights Theory (TIRT), which is a theoretical approach that strives to achieve
transformational change in the relationship between Indigenous Peoples and the state, to one of
recognising the sovereign rights of Indigenous Peoples. Given the degree of transmutation required,
it is not anticipated that this tranformation will occur within a study, rather TIRT research proactively
seeks to contribute momentum to the radical change required to address the legacy of colonialism

and its ongoing oppression of Indigenous Peoples. TIRT is outlined more fully in Chapter three.
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Though the Universal Declaration on Human Rights (UDHR) and its core treaties, initially didn’t
recognise the circumstances of Indigenous Peoples, James Anaya argues the broad adoption of
UNDRIP ‘may be understood to embody or reflect, to some extent, customary international law’
(Anaya, 2009, p.80). Article 3 of the Declaration, the right to self-determination, is according to
Anaya, ‘a foundational right, without which Indigenous Peoples’ other human rights, both collective
and individual, cannot be fully enjoyed’, (Anaya, 2010, p.15). ‘Self-determination’ as applied in
UNDRIP is a process of decolonization that does not require secession, but rather provides a strategy

to assert Indigenous rights, against state and corporate economic and political interests.

UNDRIP affirms obligations on settler-states to recognise the pre-existing and inherent rights of
Indigenous Peoples and confirms settler-states as duty bearers, as a result of their history of
colonization and ongoing occupation. However, the challenge remains how to translate those
obligations in international law into state approaches that facilitate Indigenous decision making on
issues that impact upon them. This study examines international legal frameworks and their impacts
on settler-states to inform the struggle for self-determination by Aboriginal and Torres Strait Islander
Peoples in Australia. The contention is to move beyond tokenistic acknowledgement of ‘aspirational’
rights to honouring those international standards, cementing the communal rights of Indigenous
Peoples as self-determining peoples with capacity to express that autonomy, both locally and

globally.

Indigenous Peoples face increasing global pressures, as neoliberal market forces seek to assert
economic interests over Indigenous Peoples’ rights and lands. Friedrich Hayek, an early proponent
of neoliberalism, defined neoliberalism as the deregulation and fostering of markets, deregulation
of labour, reduction of social welfare, privatisation of services, and rejection of collective unionism

(Hayek, 1944). The promulgation of neoliberalism by states and corporate actors over the last

13



40 years has seen the promotion of globalisation and a reenergised colonial assault against
Indigenous Peoples in an attempt to erase Indigenous claims to their ancestral lands and undertake

renewed processes of dispossession (Alfred & Corntassel, 2005, p.603).

International law has been sought by Indigenous People to leverage settler-state compliance with
their obligations to recognise Indigenous rights. Since the adoption of UNDRIP, the United Nations
and its treaty bodies have sought to strengthen their responses related to Indigenous Peoples’ rights.
This study examines the effectiveness of Indigenous mechanisms in supporting the implementation
of UNDRIP. | also evaluate the strategies implemented within the United Nations to promote
Indigenous engagement following the United Nations World Conference on Indigenous Peoples

(WCIP) to assess its impact on settler-states.

The study has found that though there has been some isolated and limited progress, an overall
resistance persists among settler-states to meet these obligations within their domestic jurisdictions,
where states have historically operated with impunity. This examination of international law’s
capacity to respond to the needs of Indigenous Peoples and remediate settler-state breaches of
Indigenous human rights has found the capacity for mediation, arbitration and reparation wanting.
However, United Nations mechanisms remain the main international body that may, despite clear

deficiencies, assist in exposing state violations.

As we approach the twentieth anniversary of UNDRIP, it is timely to assess the degree of UNDRIP’s
implementation domestically and consider the effectiveness of current United Nations mechanisms.
Importantly, this research also seeks to identify what further initiatives may be required to move

beyond an aspirational promise, to fulfill UNDRIP’s commitment to Indigenous self-determination.
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1.2 Overarching Objectives and Approach

This research is grounded on a theoretical approach | call ‘Transformative Indigenous Rights Theory’
(TIRT). TIRT provides an Indigenous driven theoretical approach that seeks transformational change
through a decolonising framework. According to Danermark et al ‘theories are used as a guiding
framework for interpretation, this is a mode of abductive inference that is an indispensable feature
of much of social science research’ (2019, p.162). This theoretical approach provides a conceptual
interpretative framework that relates motives to actions to provide an explanation of the proposition

and objectives (Danermark, 2019, p.139), which | outline in Chapter Three.

This theory then informs the methodological approach. In striving to empower Indigenous Peoples,
this study promotes the voices of the Indigenous contributors, drawing on participatory
observational analysis and incorporating praxis strategies in response to Indigenous political
aspirations. Additionally, this research also integrates more personal subjective reflections of
experiences and family histories, outlined in the proems at the start of each chapter. Although not
directly related to the research topic, they provide a more subtle overarching framework to the

study, which may contribute lessons that indirectly inform this research.

In undertaking this examination, it was crucial to also engage with critiques of rights frameworks,
Indigenous resurgent and rejection approaches and criticisms of the United Nations. | address each
of these in Chapter Two, before outlining my own response, while also drawing on the Indigenous

experts engaged in advocating within the United Nations, whom | interviewed for this thesis.

In examining the extent that the United Nations facilitates self-determination and Indigenous rights

to participate in decision-making, my first objective is to evaluate the operation of UNDRIP and
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investigate the Indigenous specific mechanisms within the United Nations to identify how to further
enhance Indigenous participation and the assertion of our rights. The thesis interrogates the extent
that these processes facilitate self-determination for Indigenous Peoples and identifies key strategy

to respond to the entrenched conflict between Indigenous Peoples and settler-states.

A second objective is to scrutinise and assess strategies implemented since the World Conference
on Indigenous Peoples (WCIP) in 2014 to evaluate their effectiveness and whether those measures
are sufficient to advance Indigenous self-determination. Additionally, the thesis seeks to appraise
and evaluate settler-state strategies implemented domestically to reflect Indigenous rights to self-
determination. Both these objectives are addressed in chapter six, which considers initiatives
implemented within the United Nations and canvases the relative effectiveness of domestic

strategies sought by those settler-states under investigation.

These objectives inform the overall aim of the thesis which, after identifying potential gaps, seeks to
identify opportunities within the United Nations to further support Indigenous assertions of their
sovereign rights to self-determination. These opportunities are outlined in the findings in chapter
seven. The research affirms that Indigenous People strive to leverage international mechanisms and
emerging norms in international law, as an extension of domestic political strategies to assert

Indigenous rights to self-determination.

The research aims to assess settler-state responsiveness and capacity within United Nations
frameworks to better facilitate the recognition of Indigenous self-determination. In doing so, | draw
on examples from four settler-states, Canada, the United States of America, New Zealand and
Bolivia, to highlight lessons that may inform Aboriginal and Torres Strait Islander Peoples’ struggle

for self-determination in Australia. This research seeks to contribute to debates on whether it is
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useful for Indigenous Peoples to leverage the United Nations to move beyond that of a forced

occupation to a position of shared sovereignty.

The methodology implementing the TIRT approach, is grounded in an analysis of in-depth interviews
with Indigenous experts. This data is then triangulated with observational analysis and an action-
based praxis approach. These varied methods are used to strengthen the validity of the qualitative
data, analysis and research findings. Incorporating praxis throughout the study provides an additional
level of analysis on the usefulness for Indigenous Peoples of utilising United Nations mechanisms in
asserting Indigenous rights, justice, and political and social change objectives. Significantly, the

praxes undertaken also highlight the correlation between local and global Indigenous activism.

A series of in-depth semi-structured interviews were undertaken with ten Indigenous experts and
community leaders representing the targeted regions. These interviews were completed during
United Nations sessions of the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) in
Geneva, Switzerland, and in a number of cases at interview subjects’” workplaces in their home
territories, between 2017 and 2019. Interviewees included: Grand Chief Wilton Littlechild, former
Member of United Nations Permanent Forum on Indigenous Issues (UNPFIl) and former EMRIP
Chair, Grand Chief Ed John, former UNPFII Chair, Kenneth Atsenhaienton Deer, of the Bear Clan from
the Mohawk community of Kahnawa:ke who has been active at the United Nations for more than
30 years, Professor Kristen Carpender former EMRIP Chair, Professor Claire Charters expert on
Indigenous Peoples in international law and former advisor to the President of the UN General
Assembly on enhancing Indigenous Peoples’ participation at the United Nations and Professor
Margaret Mutu, chair of the Te Rlnanga-a-lwi o Ngati Kahu and Professor at the University of
Auckland Faculty of Law, specialising in Indigenous peoples’ rights in international law, among

others. A more detailed summary of each interviewee is provided in Appendix A. All interviewees
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agreed to be publicly identified and forego confidentiality given the public positions they held and
their interest in contributing to processes that seek to promote Indigenous advocacy at the United

Nations.

Though the overall scope of this research is broad, confining the study to Indigenous related
mechanisms at the United Nations and drawing on a few specific examples from the selected settler-
states to address central themes raised in the data provided the necessary limitations. At the same
time, this approach responds to the intent of the study to provide a broad overview of relevant

issues and to canvas further untapped opportunities to augment the assertion of Indigenous rights.

Within this study | address issues impacting Indigenous Peoples globally, with a primary focus on
Aboriginal People from Australia. While | acknowledge that Indigenous Peoples vary widely in their
cultures and histories, they also share aspirations for their self-determination, as confirmed by long
standing discussions of the International Work Group for Indigenous Affairs (IWGIA), which has
coordinated international Indigenous efforts since 1968 (Dahl, 2009). Given my focus on First
Nations Peoples in Australia, | use the term ‘Aboriginal’ in relation to Aboriginal and Torres Strait
Islander peoples of Australia. However, | am also aware that other Indigenous peoples also use the
term ‘Aboriginal’. To avoid confusion, | use the internationally accepted term ‘Indigenous’ when
referring to Indigenous Peoples globally or from another region, to distinguish the First Nations

peoples being referred to.

1.3 Recurrent Themes

A number of central themes were raised throughout the data and are reflected across the chapters,

commencing with the basis of Indigenous sovereignty and its emanating rights to self-determination.
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Accordingly, the impact of the recognition of Indigenous rights in international law on Indigenous
expressions of self-determination is investigated across the chapters. Additionally, the use of treaties
and their capacity to form constructive agreements with sovereign Indigenous Peoples to facilitate

self-determination and decolonization processes are also examined.

The implications of UNDRIP on the United Nations are examined and whether those developments
adopted in response are sufficient in meeting the needs of Indigenous Peoples. The United Nations
World Conference of Indigenous People (WCIP) is reviewed and provides a comparison to the Alta
Outcome Document, which was developed by Indigenous Peoples to inform the WCIP
recommendations. An examination of WCIP assesses which recommendations were adopted and
evaluates the effectiveness of those initiatives that were implemented. Significantly, | also identify
those recommendations from the Alta Outcome Document that were not implemented. Additionally,
the study assesses if United Nations mechanisms meet Indigenous Peoples’ need for global avenues

for adjudication, reparation and redress.

Further, strategies that settler-states have implemented in response to UNDRIP are also canvassed,
considering constitutional and legislative responses, as well as a referendum to incorporate
Indigenous rights to self -determination within the domestic jurisdictions of setter-states. The
challenges that electoral cycles and opposing political parties bring in securing longer term outcomes
are also explored. Bolivia provides a counterpoint to other settler-states in having previously
recognized UNDRIP in its constitution. It provides an example of the impact of domestic recognition

on the judiciary and on the implementation of Indigenous autonomy.

Significantly, the study also emphasizes the relationship between locally driven Indigenous political

advocacy and how international mechanisms can amplify and augment indigenous Peoples’
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assertions of their rights. Advocacy at the United Nations holds states up to global scrutiny but also
links the 476 million Indigenous Peoples of the world to an international Indigenous network. It is a
political strategy that seeks to overcome the isolation and repression experienced by Indigenous

Peoples domestically, where they face powerful economic and political interests.

1.4 Drivers Behind the Research

My interest in international law and its capacity to hold settler-states accountable was first sparked
through my involvement with the Committee to Defend Black Rights (CDBR), which campaigned for
a Royal Commission into Aboriginal Deaths in Custody in the late 1980’s. The Royal Commission was
subsequently called following CDBR’s Chairperson, Helen Corbett nee Boyle, raising the matter at
the United Nations Working Group on Indigenous Populations (WGIP) in 1987. The WGIP
subsequently developed the first draft of the Declaration on the Rights of Indigenous Peoples in
1994, which was eventually adopted by the General Assembly in 2007. These experiences
highlighted a capacity to influence settler-states in the recognition of Indigenous rights through

international advocacy.

Additionally, the political climate in Australia since the election of the LNP Howard government in
1996, has witnessed a more oppressive approach towards Indigenous Peoples with governments
enacting an emboldened neoliberal agenda. Additionally, the Howard Government sought to use
Aboriginal issues in a bid to influence political campaigns, claiming remote Aboriginal communities
were sexually abusing children and then announcing the Northern Territory Emergency Response’

(NTER) or NT Intervention in June 2007, prior to the November federal election in Australia.
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It was the punitive nature of government policies and specifically the NT Intervention that gave
impetus to my establishing an Aboriginal rights body, the Aboriginal Rights Coalition. The
Intervention sent 600 army troops into 73 remote Aboriginal communities, stripping community
decision-making and enforcing the leasing of their communal lands to the Federal Government, in
an attempt to impose individual title over communal land title. Significantly, this abrogation of the
rights of Indigenous Peoples was imposed the same year UNDRIP was adopted in 2007
(A/RES/61/295), endorsed by 143 nations, with only four initially against and eleven abstaining.

Though those four states that voted against, including Australia, have since endorsed in 2009/10.

The Howard government claimed the Intervention had been established in response to the ‘Ampe
Akelyernemane Meke Mekarle-The Little Children are Sacred Report,” which addressed the issue of
child sexual assault in remote Aboriginal communities (AHRC, 2007, p.2). However, the report’s
recommendations of significant investment in services and facilities in remote Aboriginal
communities were ignored in favour of politically motivated legislation (AHRC, 2007, p.5). The
racially targeted legislation included compulsory ‘Income Management’, which quarantined 50%-
70% of social welfare payments, with those funds then provided through a Basics-Card that
controlled the stores people could purchase from and the goods people could buy (AHRC, 2007,
p.8). The legislation also imposed government appointed Community Business Managers, winding
back previous approaches centred on self-determination (AHRC, 2007, p.6). Financial support for
smaller ‘Homeland’ communities, considered not economically viable, was also cut and
communities were pressured to move to larger ‘Hub Towns’ for services, housing and claimed
employment opportunities (APONT, 2011, pp.1-2). The racialized focus of this legislation required

the suspension of the Racial Discrimination Act [1975] (RDA). Although the suspended provision was
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reinstated in July 2010, its implementation continued to disproportionately impact Aboriginal

People (FAHCSIA, 2011, pp.1-2).

These policy approaches were traumatising for remote Aboriginal communities, where intruding
army troops were perceived as a contemporary invasion and occupation, imposing a sense of
powerlessness that was the antithesis of the Indigenous rights now recognised in international law.
The pathologising of Indigenous Peoples deflected the historical and structural causes of Indigenous
deprivation to lay responsibility for their impoverishment on individuals, while the ramifications of
dispossession and decades of neglect were ignored. Aileen Morton-Robinson argues that Aboriginal
communities are conceived as dysfunctional and are pathologized as a means to subjugate
Aboriginal People (Morton-Robinson, 2009, p.63). She contends the denial of the impact of
colonization in producing economic dependency serves to make the ongoing race war against
Indigenous Peoples invisible (Moreton-Robinson 2009, p.70). These policy approaches continued
despite changes of government, with both major political parties asserting a repressive and

disempowering managerial agenda at the expense of Aboriginal Peoples.

It was these oppressive legislative approaches that spurred me to apply for funding to attend the
United Nations Permanent Forum on Indigenous Issues (UNPFII) in 2011, where | secured
sponsorship from the Australian Human Rights Commission (AHRC). However, by 2014 the LNP
Abbott Government had cut the funding of small grants for Aboriginal and Torres Strait Islander
People to participate at the United Nations. The removal of funding seemed to reflect Australian
Government concern with Aboriginal attendance raising issues at the United Nations, because the
small size of these grants, at $5,000 per person, would not alter the Government’s budget bottom
line. In subsequent years, the United Nations Voluntary Fund provided an invaluable source of

funding for Aboriginal and Torres Strait Islander Peoples to attend United Nations mechanisms, along
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with Indigenous Peoples from the global south. However, contrary to the Australian Government’s
intention, rather than preventing Aboriginal and Torres Strait Islander engagement within these
international fora, it resulted in a more community driven participation at the United Nations. In
2015, when the cuts took effect, | called a meeting of previous grant recipients which agreed to
establish the Indigenous Peoples’ Organisation-Australia (IPOA), determining we would not be

silenced by a cut in funding, rather we established IPOA as a members driven voluntary body.

It was these experiences that led to the formulation of this thesis, propelled by the need to explore
the capacity of the United Nations to influence the domestic realm, as a political action to assert our
rights. | raise these policy approaches as key motivators for the research; however, they also shed
light on the influence of neoliberalism and the social and political structures of these former British
colonies that seek to limit our capacity to express our rights. As a result, strategically, | also explore
the capacity of settler-states to reform. The works of James Tully (2002, 2004, 2008 & 2013), Dominic
O’Sullivan (2017 & 2022), Duncan lvison (2000, 2017 & 2020) and Phillip Pettit (2000), among others,

inform this section, which is expanded in chapter three.

1.5 Significance of the Study

As we move towards the twentieth anniversary of UNDRIP in 2027, this research provides a timely
examination of the transformative role of UNDRIP, interrogating both its effectiveness within the
United Nations and in its domestic implementation within settler states. Additionally, the study
provides evidence-based recommendations to address identified deficiencies and support its further

implementation.
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This analysis evaluates current Indigenous focused processes within the United Nations to assess if
these are adequate to ensure settler-states compliance in meeting established standards of
Indigenous rights in international law. This investigation of Indigenous mechanisms identifies
continuing gaps and confirms that measures adopted to date are inadequate to defend Indigenous

rights and ensure settler-state adherence to globally accepted legal benchmarks.

Importantly, the thesis identifies further opportunities at the United Nations to enhance the
abidance of those rights confirmed in UNDRIP. In particular, the thesis emphasises the need for
United Nations oversight and intervention in relation to the violation of Indigenous rights.
Additionally, the thesis considers domestic factors that hinder settler-states compliance of
international standards. This analysis informs the findings and identifies specific initiatives that may

address this shortfall.

Undertaking this research required an appropriate theoretical approach and associated
methodology. | developed TIRT to respond to the Indigenous directed political agenda and
transformational aspirations of the study. This unique theoretical approach informs the research,
the development of findings and confirmed that even though the transformation sought cannot
occur within the life of this study, the aim of TIRT is to propose a transformative direction forward
so the United Nations and settlers-states may better fulfill their obligations in meeting these

emerging norms.

In adopting a TIRT approach, the study also incorporates a series of praxes within the methodology
to proactively examine opportunities and capacity to enhance the transformational objectives of the
research. These praxes vary significantly in their methods, from direct domestic political action to

international advocacy at the United Nations. These strategies enact various means to engage with
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and analyse the effectiveness of United Nations processes and strategies to engage the international
media. Though they vary substantially, each approach reflects the decolonising objective and

assertion of Indigenous rights to self-determination which is the foundation of TIRT.

This study’s distinctive theoretical approach and methodology provides opportunity for new insights
into the operation of the United Nations. TIRT also utilises my participation within the Indigenous
rights fora of UNPFIl and EMRIP and as an elected Indigenous regional member of the Facilitative
Working Group (FWG) of the Local Communities and Indigenous Peoples Platform (LCIPP) of the

United Nations Framework Convention on Climate Change UNFCCC).

This analysis and the observations | made informed the findings of the thesis, which provides a range
of practical strategies that may address the shortcomings | identify in the earlier chapters. Through
the study | outline initiatives that provide further opportunity for remedies within the United
Nations to enhance the compliance of Indigenous rights. The findings include recommendations for
Indigenous specific monitoring mechanisms, and | outline means to strengthen existing mechanisms
through the incorporation of shared decision-making between Indigenous Peoples and states. | also
elaborate on a proposal for a mechanism to adjudicate and mediate violations of Indigenous rights
and opportunities for enhanced participation at the United Nations. In addition, | recommend
structural reform to provide more effective reporting avenues to the United Nations General

Assembly.

In taking this practical Indigenous driven transformative approach to progress decolonization, this
thesis has compiled new data and contributed to a more detailed understanding of the operation
and potential of the United Nations to support the assertion of Indigenous self -determination. In

doing so, the thesis has sought also to advance academic knowledge on Indigenous rights.
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More importantly, this analysis and its findings have sought, in a very practical way, to contribute to
strengthening the participation of Indigenous Peoples and to support the assertion of their rights
within United Nations fora. This research recognises that given the vast power disparities between
settler-states and Indigenous Peoples, international law and the mechanisms that facilitate those
judicial structures may be drawn on and strengthened to better reflect the needs of Indigenous

Peoples in the assertion of our rights against powerful political and economic interests.

1.6 Contribution to Indigenous Debates

The issues | address in this thesis contribute to fundamental debates on the assertion of Indigenous
Peoples’ rights. The meaning and applicability of the term sovereignty to Indigenous Peoples is
canvassed drawing on Indigenous academics including Taiaiake Alfred (2005, 2009 & 2015), Aileen
Morton-Robinson (2009, 2014 & 2015) and Mick Dodson (1994). | argue that though an awkward fit
for Indigenous Peoples, given its historical connotation with European sovereign states, the term can
be indigenised to reflect the ancestral connections, rights to traditional lands and the inherent rights

to self-determination of Indigenous Peoples and is used with this Indigenous framing in this thesis.

This research seeks to contribute to a growing school of scholars focusing on Indigenous Peoples in
international law. One of the more prominent is James Anaya (2004, 2008, 2009, 2013), a leading
Apache and Purépecha lawyer and academic in Indigenous international law, who has held several
key United Nations positions, including as Special Rapporteur on the Rights of Indigenous Peoples,
and as advisor to the President of the United Nations General Assembly’s processes to enhance the
participation of Indigenous Peoples. Anaya contends that a dedicated Indigenous human rights
instrument through UNDRIP would not be necessary had the human rights of Indigenous Peoples

been respected, with the articles of UNDRIP reflecting existing human rights conventions (2009,
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p.63). He also elaborates on UNDRIP raising controversy over its use of the term self-determination,
with UNDRIP confirming its applicability to Indigenous Peoples, and that it does not require
succession (Anaya, 2009, p60). The significance of the term self-determination is affirmed by Anaya,
who clarifies it is the ‘configurative principle’, the foundational right on which all other rights stem

(2004, p.99).

The interdisciplinary nature of this study extends beyond a strict legal analysis to Sheryl Lightfoot’s
examination of Indigenous international relations (2016). Lightfoot is an Anishinaabe citizen of the
Lake Superior Band of Ojibwe Nation. She is a former Chair of the Expert Mechanism on the Rights
of Indigenous Peoples (EMRIP) and a scholar on Indigenous international relations. Lightfoot
interprets the influence of UNDRIP as transformative in changing the conception of self-
determination and decolonisation, and in being unique in engaging Indigenous Peoples in its
development. UNDRIP has, according to Lightfoot delegitimised the Doctrine of Discovery and Terra
Nulius (2016, p.18). She clarifies, however, that the term self-determination isn’t pre-defined, rather
it’s up to Indigenous Peoples themselves to determine how to implement it (Lightfoot, 2016, p.202).
This study draws on developments in international law, such as UNDRIP, to assert the need for more

transformative approaches to reflect the sovereign self-determination of Indigenous Peoples.

Alexandra Xanthaki, a United Nations Special Rapporteur in the Field of Cultural Rights, who has also
published extensively on the rights of Indigenous Peoples, argues UNDRIP has changed both the
scope of the right to self-determination and the beneficiaries of that right (Xanthaki, 2014, p71).
Xanthaki contends UNDRIP provides a right to self-determination that extends Indigenous rights
beyond domestic assertions to the international jurisdiction (Xanthaki, 2014, p73). The Declaration
provides for Indigenous ‘rights to control Indigenous directed policy approaches and the right for

Indigenous Peoples own political and legal institutions’ (Xanthaki, 2014, p73). Significantly, self-
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determination also includes the right for Indigenous People to negotiate with states and provides
control over the means and operation of the relationships between them (Xanthaki, 2014, p72). The
thesis argues that Indigenous inherent sovereignty provides Indigenous Peoples rights to participate
and engage in international fora alongside state parties and proposes means to strengthen that

Indigenous engagement.

Further, themes canvassed include debates on reconciliation and recognition through the work of
Nancy Fraser (1995) and Iris Young (1997), before moving to an Indigenous focused analysis through
the works of Glen Coulthard (2014), Taiaiake Alfred (2005, 2009, & 2015) and Jeff Corntassel and
Cindy Holder (2008). Additionally, | drew on Corntassel (2005 & 2008), Audra Simpson (2014 &
2017), Makere Stewart Harawira (2018), and Margaret Mutu (2019) Moana Jackson (2020) to
interrogate Indigenous political approaches, from resurgent, refusal, resilient and restorative

approaches before | consider why these are insufficient in an Aboriginal context within Australia.

This analysis contributed to my determining the need to undertake a TIRT approach, which | outline
in chapter 3, with the associated methodological approach set out in chapter four. These debates
are reflected on and responded to throughout this thesis and through these deliberations further

inform my justifications for this study.

1.7 Overview of Chapters

Following from this Introductory chapter, chapter two identifies key scholarly debates, where |
canvas Aboriginal conceptions of self-determination and sovereignty. | survey literature on
Indigenous rights in international law and examine the impact, influence and critiques of UNDRIP.

Additionally, this chapter interrogates debates on the relative value of recognition and reconciliation
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processes before applying an Indigenous lens to these conceptual frameworks. Finally, | scrutinise
Indigenous resurgence, refusal, resilient and restorative schools of thought, given their relevance to
whether Indigenous researchers should engage with state-based processes, whether domestically
or internationally. This chapter identifies existing gaps in current research and argues United Nations
advocacy may be useful in augmenting Indigenous assertions of our rights, grounded on our

ancestral sovereignty.

The third chapter outlines the theoretical basis of the thesis, commencing with a brief definition of
Transformative Indigenous Rights Theory (TIRT) the theoretical approach | determined necessary to
provide a framework to this study, before documenting how | reached this position. The context and
conceptual basis of Indigenous rights is then deliberated. This analysis provides a foundation to
review liberalism’s capacity to respond to Indigenous assertions of our rights to self-determination.
The final part of this chapter returns to explain the transformative objectives of this study the

principles underlying TIRT and the decolonial aspirations on which it is grounded.

The fourth chapter outlines the methodological approach | developed to implement TIRT research.
The chapter canvasses the imperative driving an Indigenous rights methodology before engaging
with Feminist Standpoint and Indigenist Standpoint which have informed the development of my
TIRT approach. The methodology references my insider and subjective framing, as an Indigenous
researcher striving to implement decolonizing objectives. | explain that data is drawn from a series
of in-depth semi-structured interviews with Indigenous experts, while also incorporating
participatory observational research. Additionally, | outline how participatory action research is
incorporated throughout the thesis through action-based praxes. These three methods are

triangulated to provide further levels of analysis to add validity and rigour to the study.
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The fifth chapter is the first of three results chapters and sets out key themes that are revisited
throughout the thesis. The chapter appraises why Indigenous Peoples seek to advocate at the United
Nations to assert our self-determination and sovereign rights as ‘peoples’ in international law. |
deliberate on how global Indigenous activism and collaboration strengthens Indigenous assertions
of our rights. | then highlight the correlation between local Indigenous advocacy and global networks
through the introduction of the first of a series of praxes. This is followed by a section on leveraging
international law, UNDRIP and international Indigenous mechanisms, which provides the foundation
for a deeper analysis in later chapters. The latter part of the chapter examines the domestic situation
across the settler-states under investigation. This includes an overview of Bolivia, as a point of
contrast, having adopted UNDRIP in its constitution. Finally, | review the challenges for Indigenous

Peoples in advocating at the United Nations.

The sixth chapter builds on this foundation to scrutinise developments over the last decade to
further enhance Indigenous participation at the United Nations, such as the World Conference on
Indigenous Peoples (WCIP) and its outcomes. | consider the implementation of the System-Wide
Action Plan (SWAP) before assessing the expanded mandate of the Expert Mechanism on the Rights
of Indigenous Peoples (EMRIP). | also investigate a Study on an Optional Protocol to UNDRIP to assess
the potential of this proposal to facilitate settler-state compliance with Indigenous rights. The
chapter then reviews domestic strategies, including legislative recognition of UNDRIP in Canada,
proposals for constitutional recognition in Aotearoa/New Zealand and a referendum on an
Indigenous advisory body to Parliament in Australia. Bolivia again provides a distinction, having
incorporated UNDRIP in their constitution, | evaluate its impact on the Bolivian Judicial system.
Capacity for the United Nations to hold settler-states accountable for breaches of Indigenous rights

is also interrogated through a praxis-based study of the Universal Periodic Review (UPR), which
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provides valuable insights. Finally, | examine United Nations’ judicial processes and assess the

capacity for Indigenous Peoples to raise complaints, noting relevant examples.

Chapter seven, as the final results chapter, outlines the findings of the research and
recommendations for possible further reform. | first outline strategies to enhance existing United
Nations mechanisms where | critique recommendations for an Oversight Body of UNDRIP. | then
appraise the Facilitative Working Group, of the Local Communities and Indigenous Peoples Platform,
of the United Nations Framework Convention on Climate Change, which sets a precedence of shared
decision-making between states and Indigenous Peoples. This section concludes with an analysis of
a praxis-based initiative to strengthen Indigenous engagement during COP30. | then address a
proposal for an Indigenous adjudication mechanism, before examining how it may also mediate
domestic treaty compliance and support the development of contemporary treaties to implement
self-determination. The establishment of Indigenous autonomous regions in Bolivia is considered as
a further example of domestic strategies to implement self-determination. Finally, the United
Nations General Assembly’s ability to allocate Observer Status to Indigenous Peoples is interrogated.
In summary, | consider the broader United Nations framework and investigate possible structural
reforms to locate these Indigenous focused initiatives, while providing reporting lines to the General

Assembly, through an expanded mandate of the Decolonisation Committee.

The concluding chapter reviews key debates and pulls together the overall analysis. | outline the
overall findings and reflect on the research process. In this chapter | also indicate areas for further
study. In summarising the findings, | emphasise that though there are limitations in advocating at
the United Nations, this thesis argues for a focus on building effective mechanisms and augmenting
Indigenous Peoples’ participation as ‘peoples’ in international law. Indigenous Peoples’ sovereignty

and rights to self-determination provide clear rights to participate on an equal basis with already
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recognised nation states, providing representation for the 476.6 million Indigenous Peoples globally.
This chapter confirms that the research conducted provides clear direction on how to enhance the
participation of Indigenous Peoples to strengthen our assertion of self-determination, both within
the international law framework of the United Nations and nationally. While this study was
undertaken principally to inform Aboriginal and Torres Strait Islander Peoples in Australia, this
investigation may also be of interest to other Indigenous Peoples. Though UNDRIP marked a
significant shift in the global recognition of rights, the promise of that endorsement has yet to be
realised. This thesis contributes to identifying further opportunities to strengthening the

participation of Indigenous Peoples in defining and asserting our rights to self-determination.
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CHAPTER 2:

ASSERTING INDIGENOUS RIGHTS
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Proem: Early Experiences of Aboriginality

It (s white people who first told me, though fair, | was different. | was Aboriginal. | was
maybe two or three as | recall standing behind my mother’s legs as women raised their
voices on our suburban porch, in a working-class western suburb of Sydney. | recall her
saying afterwards, that they didn’t like that we were Aboriginal. From then on, my
older brothers and | were banned from the neighbour’s front yards where the other kids
played. Their houses stood like sacred monoliths, an unknown world beyond.

There were two shifts in these neighbourly relations that | recall. One related to the
family across the road, where, like weekly clockwork, a women’s screams could be heard,
punctured by squeals from their children, until they escaped to the front yard, where
the public glare brought some safety.

It was my mother that could stand it no longer, she marched across the street to the
house next door to the ruckus, the one house where | could play and occasionally shared
the bright life of their television, with our house limited to radio. Their father was a
garbo (garbage collector), considered a dirty job, and the mother, having been an orphan,
was her own outcast. My mother, bristling with anger, held onto her broom and directed
the hapless mother to arm herself with anything she could find. She didn’t take too long
to follow, together they pounded on the perpetrator’s door.

The drunken father tried initially to shoo them away and close the door but | could see
from across the street it was jammed open with the broom, he opened it wide, and half
stepped out. The entire street could hear their exchange; it was made clear that should
they hear screams again he would be the one left feeling the blow. The noise settled that
night and over future nights. He likely continued to torment his family, but he did so
more quietly. My mother taught me that day, that you stand up when you need to,
despite possible ramifications.

It was a few years later when my oldest brother Greg, was around ten, | was about
seven, and unusually my mother was not home. There were shrieks from the house next
door, from where we were forbidden. The boy, my brother’s age, came screaming onto
his porch, he had aimed at his friend with his older brother’s rifle and pulled the trigger,
not aware it had been left loaded.

Gred, knowing the yard was out of bounds, gingerly went to their porch but dare not
follow the boy inside. Greg looked at me, the only other person within the vicinity,
overwhelmed with the drama that befell him. The boy was hysterical, so | waved him on
(n, myself staying a safe distance in my own driveway.

He used the phone for the first time that day, following the emergency numbers listed
above the phone and called the help required. The child died but help was sought,
breaking the parent’s strict rules. After the accident they softened, we were allowed on
the front yard, but not as far as the rear yard and definitely not inside.

In retrospect, it was probably a gift, that rule of exclusion stopped it being my brother
the boy aimed at that afternoon. It provided a further lesson, rules and laws are often
not just, so we need to listen to our inherent sense of justice. As | grew, | also learnt
from my family to foster the agency to challenge and seek to amend such injustices.
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2.1 Introduction

In investigating the capacity of the United Nations to facilitate the self-determination of Indigenous
Peoples, this chapter reviews the work of Indigenous scholars, and others working on Indigenous
studies, on how they address some of the key concepts that are examined in my thesis. These
scholars provide insight into Indigenous conceptions of self-determination and sovereignty, and how
Indigenous peoples are influencing these definitions in international law. It also explores differing
political and philosophical approaches in engaging with settler-states, and how such approaches may
inform United Nations advocacy. More significantly, the chapter identifies gaps in research in the

assertion of Indigenous rights domestically and in international fora.

In this chapter, | have first sought to examine the basis of self-determination and its correlation with
the concept of sovereignty. While there are a number of Indigenous academics who focus on
Indigenous rights to self-determination, and others review global mechanisms and instruments
established to progress rights advocacy, | have sought to assess whether activism, merging local and
global political interactions, may be useful in the assertion of Indigenous rights. While a number of
Indigenous academics reflect on and engage in activism, in response to their own contested political
environments, this thesis is distinctive in seeking to extend an examination of these contestations to
the United Nations to assess if that forum may be useful in leveraging the transformative change

that’s required.

The United Nations has various mechanisms and instruments that call on states to recognise
Indigenous Peoples’ rights and self-determination. This chapter provides an overview of key scholars
who have reviewed the United Nations’ capacity to respond to Indigenous claims concerning their

rights to self-determination and outlines progress that has been achieved. It also reviews the work
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of Indigenous academics who are critical of the capacity of the United Nations to hold states
accountable. These bodies of work highlight state intransigence in responding to Indigenous rights
to self-determination and limitations in holding settler-states accountable for violations of

Indigenous rights.

Though settler-states have previously undertaken recognition and reconciliation processes
domestically to claim they are taking action to recognise Indigenous rights, there are legitimate
guestions as to whether such processes can be considered rights enacting. As such, this chapter also
considers debates on the relative value of recognition versus redistributive approaches to justice. As
Nancy Fraser contends, both have the capacity to be affirmative, reinforcing existing power
structures, or transformative, helping to undermine and transform those existing structures (1995,
p.11). Indigenous scholars, such as Jeff Corntassel, have warned of cultural recognition processes
that fail to address the underlying power disparity or assimilationist intents of redistributions that

are tied to extractive market forces (Corntassel, 2008, p.111)

Indigenous engagement with settler-states and the United Nations is often questioned by Indigenous
scholars. Those aligned with ‘resurgent’ (Alfred, 2005) and ‘refusal’ (Simpson, 2014) approaches to
Indigenous self-determination warn of co-option and assimilation through state based United
Nations mechanisms (Alfred & Corntassel, 2014, p.8). Recognition processes, they argue, further
empower states’” domination of Indigenous peoples. Resurgent approaches promote traditional
cultural values and the revitalisation of Indigenous communities as opposed to seeking recognition

from the colonial state (Alfred,2005).

However, this thesis argues that in an Australian context, our rights are so marginalized that

resistance demands a more engaged stance, while still maintaining a focus on political actions.
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Dispossession and colonial settler-state structures require active resistance. While | acknowledge
the critiques of rights, legal frameworks and conceptions of sovereignty, | argue for their
redeployment as tools to assert our just claims. | contend that strengthening engagement with the
United Nations would be beneficial in support of Aboriginal and Torres Strait Islander Peoples
demands that the Australian settler-state recognises our ancestral rights, informed by international

norms, to secure justice for Indigenous Peoples.

For Aboriginal and Torres Strait Islander People in Australia, | contend, engagement with the state is
necessary to leverage international law and legal standards, to influence the domestic power
relations and assert our inherent claims as Indigenous Peoples. In combining Aboriginal activism and
the assertion of Indigenous rights, through the leveraging of international mechanisms, this thesis
seeks to explore means to overcome violations of the fundamental rights and freedoms of Aboriginal

and Torres Strait Islander Peoples.

In reviewing relevant academic works, in section 2.2 | first consider Aboriginal and Torres Strait
Islander and broader Indigenous conceptions of sovereignty, whether the term is applicable to
Indigenous Peoples and whether it requires a spatial location tied to ancestral lands. This leads to
an analysis of developments in international law in section 2.3, where | review the impact of the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and its most contentious
concept, that of self-determination for Indigenous Peoples. This is followed by section 2.3.1 which
addresses limitations of a rights based legal framework. In section 2.4 | move to debates around
recognition, redistribution and reconciliation processes. The final section 2.5 provides an appraisal
of Indigenous approaches to the colonising settler-state, whether resurgent, refusal, resilient or an
ethic of restoration. These debates highlight the multidisciplinary nature of these debates, it also

identified an existing gap in academia and why | take a differing and distinctive approach in this work.
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2.2 Aboriginal Conceptions of Self -Determination and Sovereignty

Self-determination is a core article of the United Nations Declaration of Human Rights (UNGA Res
217 A), where it was historically tied to the rights of nation-states. Article 1 of its two key covenants,
the International Covenant on Civil and Political Rights and the International Covenant on Social
Economic and Political Rights, both affirm the self determination of all peoples. As a right attributed
to ‘peoples’, it is fundamental to the assertion of Indigenous Peoples’ rights and so is a central theme

of this thesis and the literature review.

In reviewing the capacity of international law to facilitate the realization of Indigenous rights |
investigate developing definitions of Indigenous self-determination. For Aboriginal People the term
self-determination refers to the right to make decisions as a people. Mick Dodson asserts that ‘self-
determination is to peoples what freedom is to individuals...the very basis of their existence’ (1994,
p.68). The demand for self-determination is a central underpinning right outlined in UNDRIP. Self-
determination is, according to Dodson, ‘the most fundamental of our rights as peoples; the pillar on
which all other rights rest; a right of such profound nature that the integrity of all other rights

depends on its observance’ (1994, p.68).

For Aboriginal and Torres Strait Islander Peoples in Australia there is a correlation between self-
determination and an Indigenous conception of sovereignty. The term sovereignty has been adopted
from Western political thought, where work on social contract theory asserted a relationship
between European dynastic monarchs and the citizens of the state (Russell, 1979). However, its
meaning has been reinterpreted among Aboriginal people, whose governance was based on
consensus decision making. Though it’s an uneasy fit among First Nations Peoples in Australia it has

been colloquially accepted as referring to the supreme power of a nation. As a foreign concept,
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sovereignty came to represent the autonomous power of nations. The term became the closest
framing of Aboriginal ancestral rights to govern ourselves and enact our right to self-determination.
Dodson contends that justice for Australia’s Indigenous Peoples, required the underlying power
dynamics to be addressed, ‘ultimately this is a question of sovereignty, or the power to have power’

(Dodson, 1994, p.70).

However, Taiaiake Alfred argues that sovereignty is an inappropriate term for Indigenous Peoples,
reflecting imposed foreign hierarchical social structures (2009, p.79). He cautions against adopting
Western frameworks, suggesting the ideology of sovereignty legitimises hierarchies and political
elites (Alfred, 2009, p.80). For Alfred, in adopting the word sovereignty, Indigenous Peoples are using
the state as their model for governance, limiting their political goals and reflecting the values of the
settler-state (2009, p.80). The term sovereignty confines First Nations to a limited form of autonomy,
that relies on the recognition of the state, within a legal framework and under the authority of the
state (Alfred, 2009, p.81). Further, ‘concepts of Indigenous sovereignty that don’t challenge these

principles, in fact serve to perpetuate them’ (Alfred, 2009, p.83).

For Alfred, ‘sovereignty is an exclusionary concept rooted in an adversarial and coercive Western
notion of power’ and is the antithesis of Indigenous cultures (2009, p.83). He argues that the concept
of sovereignty fails to question the structure of Indigenous oppression, while colonialism’s power
relations go unchallenged (Alfred, 2009, p.81). Significantly, Alfred contends, ‘acceptance of
Aboriginal rights and title in the context of state sovereignty represents the culmination of white
society’s efforts to assimilate Indigenous Peoples’, where Indigenous People are framed as minorities

rather than nations (2009, pp.83-84).
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However, my use of the term ‘sovereignty’ differs from Alfred’s. Though Alfred’s definition of the
word is accurate, the political implications of the word’s use in a First Nations context in Australian
are markedly different to Alfred’s analysis. For Aboriginal People, the term sovereignty has been
indigenised to represent the autonomy of Aboriginal People, it’s the assertion of Aboriginal and
Torres Strait Islander social and political structures through the enactment of our sovereignty. Rather
than aligning with state processes of assimilation and market based economic frameworks, the term
sovereignty has been adopted as an assertion of Aboriginal and Torres Strait Islander Peoples’
independence from the state. Within an Australian framework, the term sovereignty is used by
Aboriginal and Torres Strait Islander Peoples to counter the colonial claims of the state, to assert our

unique ancestral claims of nationhood.

Although the term sovereignty is problematic, | use the term within this thesis as challenging settler
sovereignty and as an assertion of Aboriginal nation rights. For Aboriginal Peoples, the term
sovereignty directly challenges assimilationist approaches that subjugate and marginalise
Indigenous Peoples, assuming Indigenous peoples are subservient to the dominant European culture
(Dodson, 1994, p.67). Within an Australian context, Aboriginal sovereignty movements are closely
aligned with resurgence campaigns, which define how the word is interpreted and
implemented. Aboriginal conceptions of sovereignty do not align with patriarchal hierarchies and
state hegemony, which are more closely associated with recognition and reconciliation processes. |
address recognition, reconciliation and resurgence approaches, as outlined by Alfred and Corntassel

(2014), and their implications on United Nations rights frameworks later in this chapter.

Aileen Morton-Robinson, a prominent Goenpul scholar, of the Quandamooka people of
Queensland, Australia, argues that states assert their claims to colonized territories through

international law, where the ‘Australian national identity is built on the disavowal of Indigenous
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sovereignty because the nation is socially and culturally constructed as a white possession’ (2015,
pxxi). She argues that Indigenous sovereignty challenges the imposed sovereignty of the imperialist

project and the underlying power dynamics of contemporary Australia (Morton-Robinson, 2015,

p.6)

According to Morton-Robinson, race in a colonial context is based on the possessive logic of
patriarchal white sovereignty, that privileges white occupation and possession through property
rights. Racism is used to justify the expropriation of Indigenous lands and punitive policies framed
on a deficit model. ‘A regime of power, patriarchal white sovereignty operates ideologically,
materially, and discursively to reproduce and maintain its investment in the nation as a white
possession’ (Morton-Robinson, 2015, p.88). British sovereignty required a racialized interpretation
that enabled the dispossession of Aboriginal People as if it were the result of a natural hierarchy and
not as a result of theft and murder. It justified the transfer of Aboriginal lands to a foreign crown,
settlers and their descendants based on a legal-political framework that ignored the rights of

Indigenous People, while justifying those processes of invasion, colonisation and dispossession.

Morton-Robinson argues that a reliance on ‘rights’ discourse within what she terms a ‘judicio-
political framework’ is inherently limiting. A rights framework ‘does not reorient our
conceptualization of power outside of a law, right, and sovereignty paradigm to think about
Indigenous sovereignty and power in different ways’ (Morton-Robinson, 2015, p127). She draws on
the work of Foucault, acknowledging the theorist’s work on biopower but highlights his lack of
analysis of sovereignty in a colonial context. According to Morton-Robinson, Foucault provides new
opportunities to analyse how whiteness racializes knowledge and regulatory mechanisms to prevent
acceptance of Indigenous sovereignty (2015, p129). She questions whether the framework of rights

forms new processes for Indigenous subjugation, through the reinforcement of white possessive
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prerogatives through legislation, judicial decisions, regulatory mechanisms and policies (Morton-

Robinson, 2015, p134).

Though Alfred warns of the danger of assimilation, and adoption of colonial structures, | argue the
concept of sovereignty is a direct challenge to settler assertions of their imposed sovereignty.
Morton-Robinson is more aligned with this thesis, asserting the concept of Indigenous sovereignty
is a counter to colonial imposed sovereignty. However, both Alfred and Morton-Robinson question
the use of rights frameworks, suggesting they tie Indigenous Peoples to juridical processes that
justified colonisation and inadvertently act to empower settler-structures. Though this thesis
acknowledges challenges in drawing on international law and human rights frameworks, | argue that
judicial mechanisms and international rights frameworks provide opportunities to assert our
sovereign rights as Indigenous Peoples to self-determination against overwhelming domestic power
disparities. In this dissertation, | argue for the strengthening of these processes for Indigenous

Peoples.

The sovereign rights of Indigenous Peoples also raise the potential for the recognition of the dual
sovereignty that exists in settler-states. Kevin Bruyneel asserts an Indigenous sovereignty that is
neither separate of state sovereignty nor is it assimilated within setter societies. Rather, Bruyneel
contends Indigenous Peoples’ sovereignty occupies a third space, which challenges the premise of
confining Indigenous sovereignty to a set location, based on imposed colonial assumptions of

settler-states’ political authority (Bruyneel, 2007, 229).

Bruyneel explores the third space of sovereignty, that as a result of the impact of colonisation and
dispossession, is not solely defined by location or the binaries of ‘assimilation or succession, inside

or outside and modern or traditional’ (Bruyneel, 2007, 217). Rather, Indigenous sovereignty is
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inassimilable within settler-states, it continues to exist in a ‘postcolonial nationalism [that] does not
presume a divide between rural and urban Indigenous communities; rather...they exist on a
nationalistic continuum in which political activities and identity generated and given life in the

urban centers can feed back to the reservation’ (Bruyneel, 2007, 144).

There is merit in Bruyneel’s assertion of a third space of sovereignty, which, though grounded on
ancestral connections to country, can also cross locations. Significantly, according to Bruyneel, this
is ‘a political trajectory that may well be in time with the more encompassing reassessments of
sovereignty that have been taking place’ (Bruyneel, 2007, 216). For Bruyneel, the term sovereignty
has survived colonial experiences of dispossession to persist spatially in a third space, and for me
there is merit in acknowledging that differing experiences of colonisation and dispossession don’t

weaken sovereign claims based on ancestral connections and cultural values.

Whilst this thesis acknowledges the contribution of these works in highlighting issues in the
definition and use of the term sovereignty for Indigenous People, | investigate the correlation of local
assertions of Indigenous sovereignty and global processes of Indigenous rights to self-determination
in international jurisprudence. My examination of international processes highlights how the
concept of state sovereignty in international law is malleable, raising the potential for a redefined
definition of sovereignty that responds, re-configures and reflects the self-determination of

Indigenous Peoples.

For Australia’s First Nations Peoples, Indigenous assertions of sovereignty are bound to ancestral
country, but also continue unabated in urban and relocated regions, where ties to our lands,
waterways and ancestors cannot be broken by dispossession. Despite our location, or the impact of

colonialism, our sovereign rights persevere, asserting resistance to setter-states and rights to our
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self-determination and autonomy. These assertions of self-determination and sovereignty extend,
not just between locations, but also from local to global rights contestation and promote norm
shifting that | explore in this thesis and seek to extend. | consider how we seek to use international

legal structures in enforcing this assertion in the next section.

2.3  Going Global: Leveraging International Law

The development of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
by the Working Group on Indigenous Populations (WGIP) marked a significant advancement in the
recognition of Indigenous ancestral rights. Though international law has been framed by nation-
states to reflect and justify their history of imperialism, the recognition of Indigenous rights has
been a hard-won development, as a result of international pressure by Indigenous Peoples. While
there are a growing number of academics who dedicate themselves to reviewing Indigenous
Peoples’ rights in international law and its implications for state and Indigenous relations, such as
Sheryl Lightfoot (2016), Moana Jackson (2020) and Alexandra Xanthaki (2007, 2014) to name a few,
international law expert and former Special Rapporteur on the Rights of Indigenous Peoples, James
Anaya, is one of the more prominent (2004, 2009, 2008, 2013). Anaya asserts that had standard
human rights instruments been applied fairly to Indigenous Peoples the Declaration would not be
necessary, with no additional rights outlined in the Declaration that don’t apply elsewhere in
existing human rights standards. He clarifies, ‘the purpose of the Declaration is to remedy the
historical denial of the right to self-determination and related human rights so that Indigenous

Peoples may overcome systemic disadvantage’ (Anaya, 2009, p59).

Anaya contends that self-determination was the most contentious aspect associated with the

development of the Declaration, (Anaya, 2009, p59) though, it is grounded within existing human
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rights frameworks (Anaya, 2009, p60). States had traditionally viewed self-determination as aligned
with the concept of independent statehood. Those States that objected to the Declaration, Australia,
the United States, Canada and New Zealand, which | address in chapter five, did so, according to
Alexandra Xanthaki, because of the potential for secession, through the recognition of Indigenous
self-determination (Xanthaki, 2014, p.71). However, Anaya contends that Indigenous Peoples almost
universally reject secessionist aspirations but seek to secure their social and cultural distinctiveness

through their own governing institutions (Anaya, 2009, p.60). !

The Declaration confirms Indigenous Peoples’ right to self-determination over their internal affairs
in accordance with their own particular political institutions, so self-determination is ‘viewed as
simultaneously distinct from, yet joined to, larger units of social and political interaction, units that
may include Indigenous federations, in the states within which they live, and the global community
itself’ (Anaya, 2009, p62). Other rights, as stipulated by Anaya, such as rights to treaties, ancestral

lands and reparation for lands lost, stem from this fundamental principle of self-determination.

The final draft of the Declaration both recognizes and limits the right of self-determination through
article 3 and 4, with article 46.1 specifying the territorial integrity of the state (UNDRIP). According
to Xanthaki, this provides Indigenous Peoples with a ‘looser’ definition of self-determination.
However, Xanthaki confirms UNDRIP does allow for secession in exceptional circumstances, if the
people hold a distinct territory and there has been systemic discrimination and egregious social,
political and economic inequality, with impinged capacity to maintain their cultural identity

(Xanthaki, 2014, p.71).

! The four states that previously opposed the Declaration have all since endorsed it between April
2009- January 2011.
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In relation to the legal status of UNDRIP, Anaya asserts that though the Declaration is not a
convention, its articles relate to existing conventions and treaties that provide binding human rights
obligations in international law (Anaya, 2009, p.79). Anaya also contends that the Declaration can
be accepted as forming customary international law, which is also binding (Anaya, 2009, p.99).
Customary international law requires global consensus, it needs to be widely accepted by the
affected states, with obligations attached (opinion juris) (Anaya, 2009, p.99). Anaya contends that
‘once a rule has attained the status of customary international law, it can only be abrogated by a new
norm of customary law’(Anaya, 2009, p.101). | expand on UNDRIP’s acceptance as customary
international law in chapter five. Yet despite broad endorsement of UNDRIP, many settler-states,
such as Australia, have failed to develop a national implementation plan. | will consider this shortfall
and means to strengthen international instruments and their effectiveness at the national level in

chapters five and six, which then inform the findings outlined in chapter seven.

Anaya contends there are two aspects to self-determination: an internal approach reflected in Article
3, which includes the right to political, economic, social and cultural development free of
discrimination. And there is also an external self-determination defined as ‘the right to determine
freely their political status and their place in the international community based on principles of
equal rights and exemplified by the liberations of peoples from colonialism and by the prohibition
to subject peoples to alien subjugation, domination and exploitation’ (Anaya, 2009, pp.75-76).
UNDRIP, according to Anaya, limits self-determination to ‘matters relating to their internal and local
affairs’ in article 4 (Anaya, 2009, p.66). Yet Anaya agrees with Xanthaki that ‘should Indigenous
Peoples still be under conditions of colonial and alien domination or subjects of racist regimes, they
will, of course, be entitled to the exercise of external self-determination, but beyond these cases

they will not’ (Anaya, 2009, p.66).
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Other scholars, such as Sheryl Lightfoot, look to the potential for transformational change within
international law. Lightfoot highlights that UNDRIP was unique in enabling marginalised Indigenous
Peoples to actively engage in the development of UNDRIP as non-State actors (Lightfoot, 2016,
p.199). According to Lightfoot, ‘Indigenous rights, as embodied in UNDRIP, represent a moment of
revolutionary transformation in global politics’ (Lightfoot, 2016, p.4). She asserts that Indigenous
People sought ‘a set of rights that if implemented, would ultimately bring legal, political, social, and

cultural change to the entire international system’ (Lightfoot, 2016, p.12).

Lightfoot contends that Indigenous Peoples have fundamentally changed the conception of self-
determination from being dependant on a state structure to being applied to nations of Indigenous
Peoples, within the imposed borders of settler-states. This required a significant shift from tying self-
determination to state territorial sovereignty, fundamentally changing the notion of states and the
United Nations system (Lightfoot, 2016, p.13). ‘Indigenous rights push the meanings of
decolonisation and self-determination into new terrain, beyond purely statist conceptions. Self-
determination and decolonisation are evolving on the international level, and Indigenous rights have
an important role to play in the ongoing global conversation surrounding that evolution’ (Lightfoot,

2016, p.202).

Lightfoot argues that Indigenous Peoples draw on rights to pressure states to reconsider their
relations with Indigenous Peoples, to one that recognises Indigenous rights to self-determination
(Lightfoot, 2016, p.203). According to Lightfoot, it is those states most threatened, who feel
Indigenous rights emphasise the illegitimate foundations of the state, that are the most reluctant
and intransigent (Lightfoot, 2016, p.203). However, Lightfoot asserts ‘Indigenous rights are not a
threat to the existence of states per se, but they are a direct threat to any doctrine, discourse, law,

norm, political institution, or system that denies Indigenous Peoples individual and collective rights’

47



(Lightfoot, 2016, p.202). Such states may seek to promote a global image of a liberal society
respectful of rights, while remaining averse to the recognition of those rights in practice, given the
legacies of colonialism embodied in their institutions. These challenges to the recognition of
Indigenous rights and the transformative potential of United Nations mechanisms and processes are
central themes addressed in the results chapters of this thesis, which | consider across chapters five,

six and seven and which underpin the proposed findings outlined in chapter seven.

According to Lightfoot, global ‘understandings of decolonization and self-determination have also
fundamentally shifted with the passage of UNDRIP towards new future constructions. Old colonial
doctrines, such as the Doctrine of Discovery, plenary power, and terra nullius, have all been
delegitimized...with Indigenous Peoples now agents of decolonization’ (Lightfoot, 2016, p.18).
Lightfoot refers to this as a ‘subtle revolution’, where the global community can look to a new future

that has plural sovereignties and negotiated power relations (Lightfoot, 2016, p.19).

However, significantly, UNDRIP fails to provide a prescriptive means for enacting rights but rather
leaves this for Indigenous Peoples locally to negotiate with setter-states, leaving options from self-
government, autonomy, participation within state structures or concurrent dual sovereignty open
for interpretation and negotiation (Lightfoot, 2016, p.202). However, Lightfoot warns ‘the formidable
challenge is to create new meaning that does not result in a diminished, second-class form of self-

determination’(Lightfoot, 2016, p.18).

Alexandra Xanthaki also follows the transformative premise, acknowledging the Declaration is the
first instance where self-determination in the contemporary rights framework has been recognized

for any subgroup (Xanthaki, 2014, p.69). Xanthaki contends Indigenous Peoples had altered the
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concept of self-determination and its definition within the Westphalian system, which had

previously privileged state sovereignty over sub groups (Xanthaki, 2014, p.69).

While Xanthaki asserts UNDRIP has extended the meaning of self-determination beyond being
conceived as an independent state, ‘the UNDRIP did not only change who the beneficiaries of the
right to self-determination are; it also changed what the scope of the right is’ (Xanthaki, 2014, p.71).
UNDRIP provides a right to self-determination that goes beyond an internal mandate, to also include
matters of international jurisdiction, including the right ‘to maintain and develop contacts, relations
and cooperation across borders’, within Article 36.1. It also recognises treaties between Indigenous
Peoples and states within preambular paragraph 15 and has agreements with states enforced
through Article 37 (Xanthaki, 2014, p.73). The Declaration provides for Indigenous rights to decision
making, their own representative body, and capacity to negotiate with the settler-state (Xanthaki,

2014, p.73).

However, Xanthaki, Lightfoot and Anaya each warn of the limitations which constrains Indigenous

application of the Declaration, in Article 46:

Nothing in this Declaration may be interpreted as implying for any state, people, group
or person any right to engage in any activity or to perform any act contrary to the
Charter of the United Nations or construed as authorizing or encouraging any action
which would dismember or impair, totally or in part, the territorial integrity or political

unity of sovereign and independent states.

However, Dodson’s earlier work from 1994 emphasises the potential of global processes to hold

settler-states accountable: ‘Indigenous Peoples have quickly recognised that international law,
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word processors and even human rights rhetoric can hold the lines of power as fiercely as the guns
and strychnine of times past’ (Dodson 1994, p.74). His concerns regarding states’ resistance to
Indigenous rights is still applicable, being based on their ‘recognition that the ground of their own
sovereign integrity, being built on the dispossession of others, is fundamentally unstable’ (Dodson
1994, p.70). However, Dodson contends that it is people that are sovereign rather than states,
‘rights are inherent in peoples and do no derive from deliberations of the UN General Assembly.

Nor do they depend on its recognition for their existence’ (Dodson 1994, p.70).

Anaya, Lightfoot, Xanthaki and Dodson add to the discourse on Indigenous rights, the Declaration
and the United Nations’ potential for change in the global order. Though international law
recognises Indigenous rights, the challenge for Indigenous Peoples has been moving from the
existence of a right to its enactment. However, intransigence among settler-states, the lack of
implementation and enforcement mechanisms for gross breaches are identified as requiring
further investigation in this thesis and are expanded on in the results chapters and subsequent

findings.

These scholars bring important insights that | draw on in this research and which also helped inform
my theoretical approach, outlined in chapter three. Anaya confirms Indigenous rights to control our
internal affairs, to reparation and to our traditional lands, our governance and to negotiate treaties.
Additionally, Xanthaki’s analysis of UNDRIP’s impact on Indigenous Peoples’ claims to self-
determination, particularly in relation to the international reach of Indigenous authority, is useful
for this study. While significantly both Xanthiki and Lightfoot emphasise the transformative potential
of international law. That Indigenous Peoples are agents of our own decolonisation and the
development of future conceptions of self-determination, with the concurrent dual sovereignty of

Indigenous Peoples open to future negotiations confirms the relevance of this study. Though the
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fundamental illegitimacy of settler-states, as Dodson noted, has not been addressed, a role remains
for international law to consider future avenues that may support a shift in relations from

contemporary colonial repression to decolonisation, shared sovereignty and post-colonial relations.

2.3.1 Constraints of International Law

Irene Watson and Sharon Venne are more critical of the capacity of UNDRIP to draw international
law into the domestic realm, with Article 46 actively undermining its application, where
‘international legal norms [are] disabled from being applied to the Declaration’ (Watson & Venne,
2012, p.99). They note 46 (1) establishes that ‘the paramountcy of state sovereignty is guaranteed
against all other claims including those colonized and dispossessed Indigenous Peoples’, while
article 46 (2) is likely to ensure the ongoing unequal and minority status of Indigenous Peoples’

(Watson & Venne, 2012, p.103).

Watson and Venne argue that rather than asserting Indigenous rights, the Declaration diminishes
them, subjecting them to domestic laws and recognition and negating Indigenous Peoples’ status as
entities in international law, thus weakening the capacity to draw on the United Nations Charter as
Peoples (Watson & Venne, 2012, p.104). ‘We have ended up with a UN Declaration which is largely
rhetorical and full of hollow statements without any power or remedy for Indigenous Peoples’
(Watson & Venne, 2012, p.104). They also highlight the limitations of the Indigenous mechanisms,
the United Nations Permanent Forum on Indigenous Issues (UNPFII) and Expert Mechanisms on the
Rights of Indigenous Peoples (EMRIP), as controlled by States within the United Nations structure.
While the UNPFII hears directly from Indigenous Peoples, its reports go to the United Nations
Economic and Social Council, which has no capacity to progress issues further, so cannot hear

complaints or draft standards (Watson & Venne, 2012, p.106).
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Watson and Venne contend that Indigenous Peoples’ concerns could not compete with other global
human rights abuses, such as war and starvation, so would not be a priority for Council members
(Watson & Venne, 2012, p.106). Further, with the abolition of the United Nations Working Group on
Indigenous Populations (WGIP) and the studies it undertook, such as on ‘Free, Prior and Informed
Consent’ and the Report on ‘Treaties, Agreements and other Constructive Arrangements Between
States and Indigenous Peoples’, have been left in permanent suspension. Meanwhile Indigenous
experts, such as the Special Rapporteur on Indigenous Peoples, Forum Members and Experts of
EMRIP are voluntary positions, with limited capacity to develop studies and undertake investigations

(Watson & Venne, 2012, p.107).

Though Watson and Venne argue that UNDRIP is substantially constrained, and Indigenous issues
cannot be progressed to the Human Rights Council (HRC), Indigenous Peoples have since pressured
for a review of EMRIP. As a result, the HRC has subsequently extended EMRIP’s mandate to enable
Indigenous Peoples to determine the themes of studies and can progress issues to the HRC, and
potentially to the General Assembly. Though these developments are in themselves inadequate, it

sets a precedent for further progress.

This thesis acknowledges many of the concerns raised by Watson and Venne. However,
developments achieved over recent years, though modest and clearly insufficient, highlight a
potential transformative capacity to adapt mechanisms and amend processes. Though a glacially
slow process, | contend that we need to extend and augment opportunities at the United Nations to
hold the violators of Indigenous rights to account, rather than withdraw, which | elaborate on in
subsequent chapters. Without strengthened United Nations avenues for justice, Indigenous Peoples
would be vulnerable to the whims of imperial settler-states, without the potential to raise violations

in international fora, with the checks it provides.
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2.4 Recognition or Condoned Repression

Settler-States have previously undertaken recognition, reconciliation and apology processes as a
domestic means to address violations of Indigenous rights. However, whether Indigenous Peoples
should seek to be recognised by settler-states and state-based bodies is an ongoing debate among
Indigenous academics and other scholars. An examination of the limitations of national recognition,
reconciliation and apology processes provides this study insights as to why Indigenous Peoples seek
adjudication and reparation processes within international law. As a result, recognition and
reconciliation frameworks have been criticised for legitimising states, while at best securing ‘minor
and symbolic concessions in place of policies that respond to deeper demands for justice’ (Eisenberg,

2014, p.296).

The recognition of rights through domestic recognition and reconciliation processes are inherently
limiting, according to scholars such as Taiaiake Alfred (2005, 2009, & 2015) and Glen Coulthard
(2014), who argue that human and Indigenous rights frameworks within the international legal
system are dependent on state recognition of the recipients of those rights. The processes that may
allocate or appeal the recognition of Indigenous rights are either through settler legislature or
judicial processes which have been framed to defend the state and have historically condoned the
dispossession of Indigenous Peoples. These scholars argue that rights frameworks that are
dependent on the settler-state reimpose the dominance of the state, as both the perpetrator and
beneficiary of abuses of Indigenous Peoples. Whether Indigenous People should engage with the
settler-state and the United Nations to seek recognition of Indigenous rights challenges the premise

of such analysis and | set out in subsequent chapters a justification of the position taken.
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Recognition processes have also been challenged by scholars such as Nancy Fraser (1995). Although
she does not address the specific rights of Indigenous People to self-determination emanating from
their sovereignty and ancestral ties, she raises relevant questions regarding recognition and
redistributive approaches. Fraser argues injustices experienced from racial and gender-based
oppressions are ‘bivalent’, requiring both cultural recognition and redistribution to address
economic and often generational inequity (Fraser, 1995, p.80). For Fraser, neither recognition nor

redistribution alone will address gender or race-based inequality (Fraser, 1995, p.69).

Where identity and nationality struggles do not call for redistribution, they are according to Fraser,
recognition-based struggles (Fraser, 1995, p.68). Fraser suggests recent political theory has
prioritised the recognition of groups (Fraser, 1995, p.70). This has been at the expense of a more just
redistribution of resources, goods and decision making, - and in respect of Indigenous Peoples the
return of traditional lands. While both economic inequity and a lack of recognition interrelate,
economic injustice requires redistribution in the form of political-economic restructuring,
redistribution, and decision making that transform the fundamental structures of society. Whereas
Fraser aligns recognition to the marginalisation of a group, which may determine socio-economic

injustices, as a result of that lack of equal recognition (Fraser, 1995, p.71).

Fraser contends that recognition claims tend to promote group differentiation while distribution
claims tend to seek equality to remove differing treatment. Fraser sees redistribution and
recognition as fundamentally contradictory in their aims (1995, p.74). However, she recognizes that
oppressed groups may seek both recognition and redistribution, which she terms the ‘recognition
redistribution dilemma’ (Fraser, 1995, p.74). Affirmative remedies associated with recognition
processes, such as multiculturalism, don’t seek to restructure the underlying generative frameworks

that contribute to that disparity but rather seek to ensure equality in treatment (Fraser, 1995, p.82).
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When combining affirmative and redistributive approaches with recognition and transformational
strategies, Fraser suggests affirmative redistribution, or targeted redistribution leads to resentment,
without the underlying causes addressed. Thus, it requires further assistance, which is perceived as
‘inherently deficient and insatiable ‘and leads to resentment (Fraser, 1995, p.85). Combining
affirmation and recognition, such as with multiculturalism, supports group differentiation but only
superficially reallocates, with the causal structures remaining in place. While combining
transformation and recognition deconstructs existing structures, restructuring relations of

recognition, thus destabilizing group differentiation. (Fraser, 1995, p.87).

However, transformational redistribution reduces social inequality, though undermines conception
of recognition, with universalism. Redistribution and affirmation, the liberal welfare state, supports
group difference but can result in a backlash and misrecognition, with difference at odds with
transformative universalism deconstructing difference. For Fraser, affirmative redistribution is
compatible with affirmative recognition as both promote group differences (Fraser, 1995, p.88).
Similarly, according to Fraser, transformative redistribution is compatible with transformative
recognition as ‘both undermine existing group differentiation’ (Fraser, 1995, p.88). While affirmative
redistribution, or affirmative action policies, do not enable a deeper level redistribution, leaving
intact the deeper structures that generate disadvantage’ they are also likely to feed resentment at
perceived special treatment (Fraser, 1995, p.89). Equally, affirmative recognition, anti-racism
programs that seek to revalue blackness can challenge the universalism of the liberal welfare state

so may illicit backlash by those that are not recipients.

Transformative redistribution, or economic restructuring, according to Fraser, when combined with
transformative recognition, the deconstruction of race, are both complementarily focused on

deconstruction and avoid social resentment. However, Fraser acknowledges these are not a priority
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for those impacted, given people are often culturally attached to their identity and economically
structural change is less feasible. Fraser also acknowledges that injustice operates along a range of
differing axes of intersecting injustices, of class, race, gender, sexuality, and so on. She suggests that
combined transformative redistribution and transformative recognition approaches will likely be

more effective in all instances.

This analysis doesn’t address Indigenous Peoples, whose claims are fundamentally tied to their
identity, their claims for sovereignty and self-determination, unlike gender or race. These are
particularly relevant to Indigenous debates on recognition and reconciliation processes, given they
raise questions as to whether those processes are distributive or transformational and seek to
address the underlying causes of disparity, which for Indigenous Peoples is related to loss of

traditional lands and their self-determination as Peoples.

According to Iris Marion Young, Fraser ‘conceptualizes transformative redistribution as incompatible
with affirmative recognition’ (Young, 1997, p.152). While Young agrees with the overall premise of
Fraser’s argument, she contends the promotion of economic justice in opposition to culture is
counterproductive. Young purports Indigenous, women’s and LGBTQ movements assert recognition
as a means to achieve socio- economic justice, albeit in different ways depending on the context in
which they are making their claims (Young, 1997, p.148). She suggests that in establishing a
dichotomy between the two Fraser is misinterpreting cultural identities, such as Indigenous, feminist
and gay movements, as calling for limited recognition, rather than recognition as a means to more

substantial social-economic justice.

Indigenous Peoples do not consider cultural recognition as an end but conceive cultural recognition

to be tied to their land. Young contends that Fraser’s rejection of cultural recognition plays into
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conservative opponents who seek to refuse the distinct economic and political interests of
oppressed peoples (Young, 1997, p.158). According to Young, recognition can lead to greater levels
of redistribution in response to cultural demands, whether based on race, women, gay or Indigenous
Peoples, ‘the two struggles are continuous’ (Young, 1997, p.159). Young suggests Fraser has
exaggerated the polarization between redistribution versus recognition, in her assertion that
recognition and ‘politics of identity’ diverts ‘radical politics from confronting economic power’. Such
binary approaches, according to Young, actually contributes to a right-wing agenda and further

marginalizes economically disadvantaged groups (Young, 1997, p.158).

However, while Young highlights the need to maintain a focus for Indigenous Peoples and others,
that incorporates both recognition and redistribution, Fraser’s argument is also useful in
consideration of Indigenous Peoples. For Indigenous Peoples positive discrimination programs can
actually act to remove the focus from the broader binary to a focus on individuals overcoming
disadvantage. For example, employment programs around mining sites in Australia have resulted in
limited short-term benefits for a few, at the expense of environmental and community well-being.
Such approaches detract from the substantive dichotomy of the contemporary expression of

colonisation between Indigenous Peoples and settler-states.

Glen Coulthard considers the use of apologies, truth and reconciliation processes, commissions of
Inquiry and individual reparations, as orchestrated processes that call on the victims of policies to
forgive while leaving the current beneficiaries of colonial rule unaffected. In his seminal work ‘Red
Skin White Mask’, Coulthard’s exposes how violent strategies of dispossession in the earlier phases
of invasion and colonization were replaced by oppressive forms of governance, that sought to

placate First Nation Peoples through recognition. Indigenous self-determination has been usurped
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from the preceding rights agenda, where ‘recognition has emerged as the dominant expression of

self-determination within the Aboriginal rights movement in Canada’ (Coulthard, 2014, p.2).

Coulthard draws on Franz Fanon, whose work ‘Black Skins White Mask’ identified colonialism’s
ability to coax colonized peoples to identify with unequal and limited forms of recognition by the
settler-state, and that duplicated colonial power relations and reinforced the repression of the
colonised (Coulthard, 2014, p.32). Fanon recognised the psychologically damaging impact of
colonialism’s repression and racism, as tools of subjugation, where colonized people internalised
their devaluation as normal (Coulthard, 2014, p.32). Such processes used racism to portray the
colonized as uncivilized and inferior to justify the expropriation of their lands. Yet, according to
Coulthard, changing the social structures of colonialism alone was insufficient if it didn’t address the

duality of both the structural and psychological impact of colonization.

Coulthard contends that the Canadian government has shifted from its previously exclusionary and
assimilationist approach to reconciliation and recognition while actually maintaining colonial power
relations (Coulthard, 2014, p.6). The drivers of colonization have not changed. Referencing Patrick
Wolf’s assessment, he argues that ‘the primary motive (of settler colonialism) is not race (or religion,
ethnicity, grade of civilization, etc) but access to territory’ (Coulthard, 2014, p.7). Where
‘recognition’ is granted by the state it would not disrupt but rather replicate those power relations,
if it fails to interrogate the deeper drivers of colonialism. For Coulthard this requires the “realization
that capitalist economics and liberal delusions of progress’ have served as the ‘engines of colonial

aggression and injustice’’ (Coulthard, 2014, p.36).

Coulthard asserts Marx’s analysis, ‘highlights the ways in which power is structured through

ownership’ and exposes the states’ role ‘in the accumulation of capital and the redistribution of
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wealth from the many to the few’, is relevant for Indigenous assessments of colonialism (Coulthard,
2014, p.8). The conscious destruction of communal social structures are ways of ‘indoctrinating the
Indigenous population to the principles of private property, possessive individualism and menial
wage work’ and proved applicable and useful (Coulthard, 2014, p.12). However, Coulthard
acknowledges Marx needs to be examined and reconfigured based on an Indigenous analysis, with
Marxists’ espousal of a ‘return to the commons’ as a redistributive strategy threatening Indigenous

lands and risks implicating the left in Indigenous oppression (Coulthard, 2014, p.12).

Coulthard makes a compelling argument in his analysis of state condoned recognition processes and
their judicial systems that will, he asserts, be constrained to maintaining the status quo (Coulthard,
2014, p.40). Similar strategies that maintain the framework of contemporary colonialism are at play
across settler-states. While there has been a greater focus on the recognition of cultural rights in
recent years, recognition processes alone cannot address the illegitimate basis of colonial states.
Though there has been rhetorical recognition of Indigenous rights by a number of settler-states,
their translation into meaningful self-determination and Indigenous led decision making has been
more muted, particularly in relation to rights to free prior and informed consent, with rights to veto
resource extraction that has driven state hunger for Indigenous lands. It is these limitations so
forcefully outlined by Coulthard, and others examined here, that must inform this review of United
Nations mechanisms and strategies to strengthen the assertion of Indigenous rights which | outline

in chapter seven.

Jeff Corntassel and Cindy Holder also question the capacity for apologies and formal
recognition/reconciliation measures to acknowledge past wrongs (Corntassel & Holder, 2008,
p.465). Corntassel contends that in conceiving such mechanisms as a means to neutralize historical

abuses, such processes are set up to fail, actively undermining a focus on reparation and reclamation
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of lands and resources taken. Reconciliation mechanisms result in silencing discussion on the
foundations and motivations of violence or how to address the causes of that repression, while
ignoring Indigenous rights to self-determination. In practice, acknowledgements rarely address the
fundamental power imbalance and rarely provide substantial material compensation or
redistribution to address past grievances but rather tend to be symbolic in nature (Corntassel &
Holder, 2008, p.465). According to Corntassel, recognition processes ‘shift the discourse away from
restitution of Indigenous homelands and resources and ground it instead in a political/legal rights-
based process that plays into the affirmative repair policies of states and ultimately rewards colonial

injustices’ (Corntassel & Holder, 2008, p.472).

Corntassel and Holder argue that in failing to address issues of restitution or redistribution, apologies
and truth commissions are fundamentally flawed, neglecting to deal with the structural issues facing
Indigenous Peoples (Corntassel & Holder, 2008, p.466). Instead, they contend, the underlying drivers
of the power disparity and marginalization that were a result of colonization and dispossession can
only be addressed by recognizing Indigenous Peoples’ inherent self-determination, rather than
assuaging state guilt, whilst perpetuating those power imbalances (Corntassel & Holder, 2008,
p.468). Corntassel and Holder assert that ‘decolonization and restitution are necessary elements of
reconciliation to transform relations with Indigenous communities in the way justice requires’
(Corntassel & Holder, 2008, p.467). However, state reconciliation processes are affirmative in nature
rather than transformative, articulating wrongs but not addressing the underlying causes of those

wrongs (Corntassel & Holder, 2008, p.468).

The issue for Aboriginal People isn’t binary categories of recognition versus reparations, but control
over our ancestral lands, having our own governance bodies and the decision-making and resources

to define our economic and cultural priorities and the form of development we seek.
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Acknowledgements of previous violations are inadequate if they fail to also address the harm caused
and the fundamental disempowerment of Indigenous Peoples. While reparations can facilitate self-
determination, economic restitution provided through jobs on a mining site, or limited financial
compensation tied to the destruction of ancestral lands, will not counter the deleterious impact on
cultural obligations and the identity of Indigenous People. Rather, than either affirmative or
transformative approaches, for Aboriginal and Torres Strait Islander Peoples the capacity for
meaningful decision-making is based on cultural recognition and required for the necessary

redistributive justice that Fraser warns us not to neglect.

The works by Fraser, Young, Coulthard, Corntassel and Holder on recognition and reparative
approaches and whether they are affirmative in nature or transformative, are useful in assessing the
effectiveness of existing initiatives, both in the domestic realm of settler-states and at the United
Nations, which | review in chapters five and six. Moreover, they are critical considerations in the
finding chapter of this dissertation, which seeks to formulate untapped opportunities to for the
United Nations to more proactively address the violation of Indigenous rights and support
Indigenous Peoples and states to move beyond a relationship premised on conflict to transition to a
post-colonial relationship, that can respectfully be coterminous. However, the potential benefits of
Indigenous engagement within global processes and international law are also questioned by

Indigenous scholars.

2.5 Indigenous Resurgence: Resurgent Indigeneity

Whether Indigenous Peoples seek to engage with United Nations processes is challenged among a
school of ‘resurgent’ Indigenous academics who contend engagement with the state-based body

further empowers states’ domination of Indigenous Peoples and condones contemporary colonial
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structures and processes. They warn that such engagement requires Indigenous recognition by
settler-states and would lead to the co-option and assimilation of Indigenous Peoples. Resurgence is
a new approach to decolonisation that strives to break free from the political and legal frameworks
(Alfred, 2011, p.92) which contribute to the repression of Indigenous Peoples through unjust treaty

processes and land rights that fail to provide full freehold allodial title.

Taiaiake Alfred, a resurgence scholar, urges Indigenous Peoples to repudiate state-based processes,
moving from begging to be recognised by the state, to demanding structural decolonisation (Alfred,
2011, p.81). According to Alfred, resurgent approaches recognise Indigenous Peoples’ lived
experiences are ‘acts of survival against colonizing states’ efforts to eradicate them culturally,
politically and physically’(Alfred & Corntassel, 2005, p.597). Resurgence asserts an ethical and
political process of decolonisation through cultural regeneration, that is founded on Indigenous
Peoples’ traditional values that maintain First Nation’s distinctive claims (Alfred, 2011, p.81).
Indigenous resistance is based on the reassertion of Indigenous decision-making, languages and
cultural identity, economic self-determination and nation to nation relations with the colonial state

(Alfred, 2009, p.172).

Alfred contends resurgence begins with the self, requiring altered ways of thinking, that can then
‘manifest as broad social and political movements to challenge state agendas and authority’ (Alfred
& Corntassel, 2005, p.611). Resurgence seeks a fundamentally different relationship with the state,
not based on processes that rely on the benevolence of the state but through a decolonisation

movement that seeks to transform society (Alfred, 2011, p.80).

Alfred and Corntassel argue that the state imposes definitions of ‘aboriginalism’ as a legal entity that

establishes a legal and political relationship of inferiority of Indigenous People to the settler-state
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(Alfred & Corntassel, 2005, p.600). Rather, state definitions of indigeneity, which rate blood
guantum, as in the United States, or the extent of traditional ways of life, as in Canada, seek to define
the degree of legitimacy attributed to indigeneity, which is used to pit Indigenous Peoples against
each other (Alfred & Corntassel, 2005, p.601). Alfred argues the settler society is pathological,
normalizing the outcomes of colonization, that perceive the individual rather than the situation as
the problem. It requires a social amnesia and historical denial that has enabled contemporary
settler-states to blame Indigenous Peoples for their poverty and dependence on welfare, while the

reasons for that dependency are not questioned but are considered inevitable and invisible.

A resurgent approach contends that an assimilationist philosophy pursued by settler-states will lead
to the annihilation of Indigenous communities and their cultural distinctiveness (Alfred, 2011, p.83).
Alfred warns of the deleterious implications of co-option, where Indigenous values are usurped for
market-based objectives. He contends that state funding or a voice for Indigenous Peoples is
conditional on the extent that they adopt capitalist values (Alfred, 2009, p.143). For Alfred, there
are two approaches to Indigenous rights, one that asserts Indigenous nationhood that is in
opposition to an integrationist agenda, and one that collaborates with the state (Alfred, 2009,
p.122). Resurgent decolonisation is a war zone, where the violence of invasion has transformed to a
repression that seeks to assimilate Indigenous Peoples to abrogate Indigenous claims (Alfred, 2011,
p.96) . Resurgence scholars assert that the strength of Indigenous resistance is in robust Indigenous
unity, ‘it is ultimately our lived collective and individual experiences as Indigenous Peoples that yield
the clearest and most useful insights for establishing culturally sound strategies to resist colonialism
and regenerate our communities’ (Alfred & Corntassel, 2005, p.601). Resurgence is a form of

decolonization that seeks to break free of imperial indoctrination (Alfred, 2011, p.92).
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Resurgence strives to strengthen Indigenous communities, and then reform the broader society, to
move beyond the use of force to one of respectful coexistence. However, Alfred warns ‘we cannot
expect a better future in the absence of a commitment to take action, to attack and destroy the
heart of colonialism’(Alfred, 2009, p.180). Indigenous Peoples need to break free from the myth of
colonialism and the internalising of its ideology of consumerism, ‘delusions of greed’ and
acquiescence, where ‘continued cooperation with state power structures is morally unacceptable’
and negotiation is useless (Alfred, 2011, p.94). According to Alfred, ‘the end goal must be formulated
as a spiritual revolution, a culturally rooted social movement that transforms the whole of society,
and as political action that seeks to remake the entire landscape of power and relationship to reflect

truly a liberated post imperial vision’ (Alfred, 2011, p.86).

However, and significantly for this thesis, Alfred is also critical of drawing on a rights framework built
around a legal structure that privileges the economic elite in society (Alfred, 2011, p.90). According
to Alfred, Western conceptions of rights are individualistic, where ‘Aboriginal rights are benefits
accrued by Indigenous Peoples who have agreed to acquiesce to the state’(Alfred, 2009, p.176), and

are subject to the national economic interests.

While many of Alfred’s points are salient, and my approach aligns in a number of ways with a
resurgent approach, in that both seek to transform society to establish decolonisation through
nation-to-nation relations between Indigenous Peoples and settler-states, we differ in significant
ways. Alfred contends that there are two broad approaches for Indigenous Peoples, one that asserts
Indigenous nationhood and one that collaborates with states and seeks to assimilate. This thesis
argues that establishing nation to nation relations and structural transformation is necessary for

Aboriginal Peoples in Australia to overcome the legacy of colonialism. In an Australian context this
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requires engaging with the United Nations, rights frameworks and global standards to provide some

leverage and accountability beyond the impunity of the state itself.

Though a rights framework is comparatively weak compared to the power of the state, it is not the
conception of rights that undermines their assertion, nor does a rights framework require the
forgoing of Indigenous autonomy, self-determination or sovereignty. Rather, | contend that rights
frameworks can be used against the settler-state to assert our ancestral claims and obligations and
significantly, our rights to self-determination. | argue that to fail to assert our sovereignty and status
as nations in international law fundamentally weakens the position of Aboriginal and Torres Strait
Islander Peoples and leaves us vulnerable to the impunity of the Australian settler-state. Rather,
rights claims move the debate beyond the arbitrary domination of the state to the international

arena and affirms our nation-to-nation status.

Audra Simpson also advocates a resurgent or ‘refusal’ approach in opposition to recognition politics,
where recognition and its implied consent are used to condone the dispossession of Indigenous
Peoples and imposed structures of colonization. Simpson outlines the politics of refusal in her book,
Mohawk Interruptus (2014), where she argues refusal is an ethical and political stance in contrast to
seeking to be recognised and is grounded on the assertion of one’s own sovereignty (Simpson, 2014,
p.11). Simpson documents a historic action of refusal, the Kanehsata:ke 78 day armed refusal against
further dispossession (Simpson, 2014, p.148). During the stand-off, the government sent 2650
soldiers to deal with 55 warriors, which resulted in three deaths, but led to the Government
purchasing the land in question and the establishment of a Royal Commission on land sovereignty
and Indigenous rights in Canada (Simpson, 2014, p.152). The Kanehsata:ke nationhood, is according
to Simpson, ‘driven by their refusal of recognition, their refusal to be enfolded into state logics, and

their refusal, simply, to disappear’ (Simpson, 2014, p.185).
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For Simpson, colonial law was used to dispossess Indigenous Peoples, and citizenship was used as a
ruse of consent, which implied acceptance of the appropriation of lands and imposed colonial
structures. She argues that treaty making is a further example of coerced consent, where
agreements were secured under the threat of violence and marked power disparities (Simpson,
2017, p.20). For Simpson, the politics of refusal is ‘tied to a refusal to disappear or acquiesce to state
legitimacy and power’ (Simpson, 2017, p.22). Refusal rejects imposed power structures, justified by
electoral processes that leave Indigenous Peoples’ votes impotent against the majority will. Simpson
argues that ‘refusal rather than recognition is an option for producing and maintaining alternative
structures of thought, politics and traditions away from and in critical relationship to states’
(Simpson, 2017, p.19). Rather, discourses of recognition and reconciliation, with hollow promises of

reparative or transitional justice, are merely ‘state driven performance art’ (Simpson, 2017, p.23).

Though resurgent and refusal scholars would not align themselves with United Nations processes,
there are synergies and lessons that can be drawn from the assertion of self-determination, the
implementation of praxis approaches and recognising the potential for co-option diluting actions
and possible outcomes. Taking these lessons in hand, this thesis nevertheless seeks to explore how
proactive assertions of Indigenous self-determination and our unique rights within United Nations

fora may still be able to augment the assertion of our self-determination.

Gina Starblanket also emphasises the praxis nature of resurgence, as ‘a process of critically informed
action or praxis rather than a body of theory or ideas’ (Starblanket, 2018, p.28). Starblanket contends
that resurgence is firmly associated with praxis. However, unlike other resurgent theorists,
Starblanket chooses to engage, conscious of the contradictions of seeking to achieve Indigenous

political objectives while engaging within state facilitated liberal structures and processes, which she
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acknowledges fail to question the power disparity that contemporary colonialism continues to

replicate (Starblanket, 2018, p.29).

Starblanket defines resurgence as community organising, fostering discussions of how traditional
values may be reconceptualised with integrity and dignity to be expressed through a contemporary
cultural revival (Starblanket, 2018, p.29). It is a political resistance expressed through local and
interpersonal assertions of ancestral ways of being, reinforcing Indigenous values, ontologies and
axiology, healing and strengthening communities through the revitalisation of culture. It
incorporates a critical introspection to consciously seek to achieve greater levels of cultural
awareness (Starblanket, 2018, pp.29-30). However, though decolonization may be referenced, for
Starblanket, resurgence is not restrained as a response to the setter-state but is rather a revival of
Indigenous customary ethos. Starblanket highlights the relational quality of the approach, how it
impacts on interpersonal and political interactions, taking care not to duplicate hierarchical,

paternalistic, individualistic or communal assumptions.

Rather than specifying a form of resurgence as Alfred outlines, Starblanket advocates a resurgent
process, based on Indigenous philosophies, on relations and gradual transformation (Starblanket,
2018, pp.31-32). Though Starblanket defines resurgence as community organising,
reconceptualising traditional values through a customary cultural revival, and advocates a focus on
praxis, she contends that engaging with states fails to question colonial power disparities
(Starblanket, 2018, p.29). As with Alfred, there is overlap with Starblanket and my own focus on
praxis and the assertion of Indigenous sovereignty. However, | argue that engagement with the state
does not prevent the challenging of the disparate power relations between Indigenous Peoples and
settler-states. Rather, the assertion of Indigenous sovereignty requires it and is central to my own

theoretical approach outlined in the next chapter.
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The Maori scholars, Makere Stewart-Harawira and Moana Jackson, also resonate with resurgent
approaches, advocating for the need to draw from traditional cultural values, ontologies and
axiology to assert their sovereignty. However, they also incorporate the potential for engagement
with settler-states and global Indigenous rights advocacy to secure outcomes for Indigenous Peoples.
It’s a stance that moves closer to the proactive engagement in asserting our self-determination that
| seek to examine in this study, though | argue in subsequent chapters, it’s critical for Indigenous

People to define the terms of that engagement.

Stewart-Harawira ties resistance with what she frames as ‘resilience’ (Stewart-Harawira, 2018,
p.160). Resilience fosters new modes of engagement and disengagement in response to renewed
threats to Indigenous lands by extractive industries, such as the ‘Idle No More’ campaign, which
draws on traditional cultural values to instigate nonviolent protests (Stewart-Harawira, 2018, p.171).
These antagonisms, inflamed by the pressures of globalism have led to a renewed phase of
resistance in defence of traditional lands, water and the environment (Stewart-Harawira, 2018,

p.159).

Indigenous rights challenge the legitimacy of settler-states that have responded with concerted and
coercive efforts to incorporate Indigenous Peoples within a capitalist development agenda (Stewart-
Harawira, 2018, p.167). Stewart-Harawira contends that states have responded enacting
contemporary forms of expropriation or strive to extinguish Indigenous rights through legislation
(Stewart-Harawira, 2018, p.174). Corporations and states have sought to pacify Indigenous claims
through limited compensation or ‘benefit sharing’, that have legally silenced traditional owners,

while leaving little capacity to reject extractive developments (Stewart-Harawira, 2018, p.171).
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However, Stewart Harawira recognises the limitations of international human rights law, with the
Declaration on the Rights of Indigenous Peoples (UNDRIP) considered non-binding and aspirational
by former British colonies (Stewart-Harawira, 2018, p.163)". She acknowledges that the UNDRIP and
international human rights system are flawed and warns of a state based global system that is
incapable of protecting Indigenous rights, when ‘the cause of this failure lies in the dominance of

capital over human rights’ (Stewart-Harawira, 2018, p.169).

Stewart-Harawira, takes a more nuanced position than resurgence approaches, which reject
engagement, by acknowledging the Indigenous Peoples’ engagement with the United Nations has
led to a shift from state assimilationist objectives to the recognition of an Indigenous rights
framework (Stewart-Harawira, 2018, p.162). She recognises Indigenous Peoples’ role in the
transformation of international human rights law, transformation that accrued directly from the
protracted, multi-faced struggle for the recognition and maintenance of Indigenous cultural
identities, rights and practices’ (Stewart-Harawira, 2018, p.162)". A new ‘politics of indigeneity’ has
coalesced globally in resistance to the increased pressures of corporate globalisation and threats to
Indigenous territories. It calls for changes to the international human rights system and Indigenous
relations with nation states (Stewart-Harawira, 2018, p.162). The Indigenous rights framework,
according to Stewart-Harawira, has ‘emerged as one of the most powerful voices against the

devastating impacts of global capitalism’.

Stewart-Harawira’s ‘resilience’ approach most closely aligns with my own. She also advocates for
drawing on traditional cultural values to assert Indigenous sovereignty and condones engagement
with settler-states and global rights advocacy to secure outcomes for Indigenous Peoples. Stewart-
Harawira advocates for non-violent resistance, new modes of engagement and disengagement to

challenge the legitimacy of settler-states. She warns of tactics of assimilation and silencing through
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legislation and limited benefit sharing. Significantly she also acknowledges the limitations of
international law and UNDRIP with its non-binding character as flawed, though she recognises that
international law is transforming as a result of Indigenous struggles. Stewart-Harawira recognises
this ‘politics of indigeneity’ in calling for changes in international human rights and Indigenous
relations with nation states. However, we depart in a key significant way. As outlined in the next
chapter, my theoretical approach advocates for the proactive seeking of transformational relations
with states through the recognition of Indigenous sovereignty and for the alteration of United
Nations structures to better reflect and defend Indigenous rights. This theoretical approach ties a
requirement to proactively seek to contribute to these processes with the transformation of

oppressive power structures.

Moana Jackson also draws on the values of precolonial culture as the basis for ‘whakapapa’, or the
line of decent and ancestral connection to the land, rivers and mountains, ‘as the source of
relationships and knowledge’ (Jackson, 2020, p.137). Jackson defines colonization as the violent
denial of rights to life, lands and the ability for Indigenous Peoples to govern themselves (Jackson,
2020, p.133), where colonisation has recalibrated into new forms, as ‘a process of dispossession and
control rather than a historical artefact’ (Jackson, 2020, p.134). Victim blaming and racism are
ideologies of colonization that are used to deflect the causes of entrenched disadvantage (Jackson,
2020, p.134). Jackson asserts, ‘colonisation fomented injustice: systemic privileging of the Crown
and a relationship in which it assumed it would be the sole and supreme authority’ (Jackson, 2020,
p.145). Colonisers compounded their violent appropriation of lands by misrepresenting the past,
‘obscuring the injustice of what they were doing. History became a kind of rebranding’ (Jackson,
2020, p.145). These revised histories degraded complex ontologies and philosophies as myths and

legends, in Australia this depreciation was termed ‘the dreaming’.
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Jackson, however, departs from scholars such as Alfred who assert a decolonial intent, arguing
instead for an ‘ethic of restoration’, rather than using the terms ‘resurgence’ or ‘decolonisation’. This
approach seeks to restore kawa or customary protocols, to enable balanced relationships founded
on iwi or nation, and hapu or clan self-determination, rather than grounded on deconstructing
imposed colonial structures and racist attitudes (Jackson, 2020, p.149). This approach draws on
ancient lessons to address the most egregious wrongs ‘and to then whaka-papa, or build new
relationships’ (Jackson, 2020, p.149). However, he warns, restoration, like colonisation, is also a
process and ‘will require long term social and economic as well as political and attitudinal
transformation’ (Jackson, 2020, p.153). Decolonisation cannot occur within structures imposed
through colonisation but rather requires ‘the restoration of place in a non-colonising future [which]
can only be assured with the recognition and effective exercise of iwi and hapu self-determination’

(Jackson, 2020, p.150).

Jackson’s approach, like the other Indigenous approaches listed here, advocates for cultural
restoration. Jackson highlights that the impact of colonisation and dispossession was reconstrued
and rebranded as control. However, though he recognised decolonisation required self-
determination, he believed this necessitated building new structures rather than deconstructing
colonial structures, acknowledging the process would require long term ‘social and economic as well
as political and attitudinal transformation’ (Jackson, 2020, p.153). This thesis also emphasises the
need for new social structures, however, | assert that the level of transformation sought also requires

that a focus on decolonisation is maintained.

Each of these scholars assert the need for a form of resistance to the impact of colonisation, whether
through resurgence, refusal, resilience or an ethics of restoration, and all advocate drawing on the

wisdom of customary values. They each acknowledge the crucial lessons our ancestors have
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honoured for millennia, that we are interlinked with our environment, which can assist us to face
multiple crises and mounting pressures. They also promote collaborative communal action or praxis,
combined with introspective reflexivity, that seek to influence broader attitudinal and structural
change within society. However, they vary in their degree of engagement with settler-states and the

United Nations, reflecting the gamut of positions on Indigenous engagement.

While each of these scholars adds depth to the analysis of Indigenous rights and the assertion of
our ancestral claims, this thesis contends that in the Australian context, First Nations peoples need
to leverage the United Nations and emerging global standards of Indigenous rights to progress
Indigenous self-determination domestically. Though | align with elements of resurgence, refusal,
resistance and the ethics of restoration, these scholars do not specifically consider the international
and United Nations dimensions of Indigenous claims, so | take a more nuanced and distinctive
position. In drawing on principles of informed communal praxis, grounded on ancestral values and
philosophies, | seek to engage with United Nations mechanisms to foster and strengthen the
potential for transformative change. Doing so requires engagement with the settler-state to assert
developing norms that recognise Indigenous Peoples as nations, struggling against the oppression

of colonial structures.

Though the United Nations is flawed, it provides a powerful avenue to hold settler-states
accountable within a global arena that is gradually transforming as a result of the unrelenting
assertions of First Nations Peoples. While shifts in international law are incremental, Indigenous
Peoples have substantially strengthened Indigenous agency within United Nations processes to hold
settler-states accountable. The United Nations raises Indigenous grievances beyond the limitations
of domestically framed processes to those within international law, where rights norms are

influencing the definition of key terms and who may raise issues within United Nations fora. Though
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there are clearly limitations, the potential to extend and enhance the impact of Indigenous advocacy
will be assessed in subsequent chapters and will respond to the approaches espoused by the various

scholars outlined here.

2.6 Conclusion

Throughout this chapter | have drawn on range of Indigenous scholars who speak to the assertion
of Indigenous self-determination, through foundational concepts such as Indigenous sovereignty,
also pointing out how settler-states have been threatened by Indigenous claims of sovereignty that
challenge their legitimacy. This thesis argues that changing global conceptions of sovereignty and an
enhanced recognition of Indigenous rights may provide new opportunities for strengthening the

expression of and lived experience of Indigenous self-determination.

The chapter doesn’t resile from the impediments Indigenous Peoples face in drawing on United
Nations mechanisms to assert our self-determination, as outlined by theorists such as Watson,
Venne and Alfred, examined earlier. However, | contend that the international system of rights
provides an opportunity to challenge the impunity of settler-states. While recent decades have
highlighted the capacity to alter the definition of critical terms, increase Indigenous access and
strengthen relevant mechanisms, in response to gross and persistent breaches of Indigenous rights,

at an albeit glacial pace, this thesis asserts that this potential has not been exhausted.

Indigenous rights frameworks and the international legal system are dependent on nation-state
recognition, as Coulthard, Lightfoot and Corntassel highlight, with state recognition processes failing
to challenge oppressive contemporary processes of colonization or address the deprivation caused

as a result. This thesis argues for Indigenous engagement to pressure settler-states for effective
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reconciliation processes that are transformative and responsive to emerging global norms. | assert
a transformative approach that seeks to secure structural change in the power dynamics between
Indigenous Peoples and settler-states, which | outline in the following methodology and theory
chapters. In doing so, this thesis strives to contribute to debates on potential means to reframe
relations between settler-states and Indigenous Peoples to overturn the adversarial and inequitable

power relations between settler-states and Indigenous Peoples.

This chapter also documents the emerging school of resurgent, refusal, resilient and restorative
advocates that profess the recovery of Indigenous cultural mores as means to resist and confront
global capitalism, with its reinvigorated colonialism, expropriation and co-optation. Though First
Nations in Canada, USA and Aotearoa/New Zealand have established some capacity to assert their
self-determination, | contend that within an Australian context, an isolationist political agenda would
be counter to Aboriginal aims to assert our self-determination. It is the underlying objective in
combining resistant praxis, framed on Indigenous values and axiology that may promote and
augment engagement in the United Nations as a key means to alleviate the comprehensive

powerlessness experienced by Aboriginal People within the settler-state.

This thesis seeks to draw on and extend these approaches, combining praxis with engagement
through United Nations mechanisms to leverage the required change to assert our sovereignty and
self-determination. | contend that Indigenous engagement is required to further shift international
norms, cognisant of their potential to influence domestic relations between settler-states and
Indigenous Peoples, to move beyond contemporary colonial oppression. At the same time, this
thesis argues for a more proactive assertion of a transformative rights agenda. | contend that this
demands a dedicated transformative Indigenous rights theoretical approach, grounded on

communal praxis, which | outline in the following chapter, as necessary to extend United Nations
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norms and mechanisms to effectively strengthen the assertion of Indigenous self-determination
domestically, to meet the requirements of a just international legal system and the political

transition demanded by Indigenous Peoples.
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CHAPTER 3

SEEKING TRANSFORMATIONAL CHANGE
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Proem: Where I’'m from

Growing up, my families’ histories and the region of our traditional lands were frequently
recounted. The mother of both my grandfathers, Lucy, (s perhaps four years old in a
photo, and the eldest of two Aboriginal kids that look out of place among a large lrish
family standing by a rough timber hut in Springsure, bullock team in the background.
The picture (s dominated by an old man with a large white beard down to his belt.

It was the 1870s following a particularly brutal period of massacres through central
Queensland, in response to the Cullin-La-Ringo killings, where the local Aboriginal
community had reacted to the kidnap of youths and murder of several Gayiri people. The
coordinated attack that left 19 settlers dead and was the largest killing of British people
in Australia’s history (Colonial Massacres, n.d.).

The repercussions for that defence, fed by brutal impunity, led to the massacre of an
estimated 370 Gayiri people and the decimation of Aboriginal communities for hundreds
of miles. It is not known how that young mixed-race child survived, she was too young
to comprehend and there were no records of her birth, as was the practice for Aboriginal
children. A Pastoralist’s wife in central Queensland recalled in her diaries that her
grandmother had told her how, during those times, Aboriginal women would leave babies
out the front of the early homesteads, in a bid to save their children.

Though Lucy was provided a basic education by the lay preacher and his wife, she was
later disowned when she married an Aboriginal man, Bill, who had travelled inland from
the coast, near Frazer Island. His father was a white man, Tim Eatock, and with his
mother an Aboriginal woman, there is no record of his birth. Together, Lucy and Bill fled
to NSW in the late 1890’s to avoid the Queensland Act (1896), which forced surviving
Aboriginal people onto missions and reserves.

Together they had eight children, with a number born on the riverbank near Brewarrina,
an Aboriginal birthing place, in far-western New South Wales. There were stories of their
work driving cattle, where Lucy was the cook. On one occasion there was a flood, where
Bill repeatedly swam with each child and Lucy across the currents, exhausted he
persevered until all reached safety. But once there with no food, he had to hide in bushes
with the older darker children as Lucy sought food supplies from a homestead. It was a
hard life and eventually they separated, Lucy moved taking the younger children to seek
work as a domestic, with Bill keeping the older darker boys.

These histories recorded where we were from. They documented the struggles and
hardship of the time, how they overcame the adversity of the flood, and how they had
to hide those with darker complexions when in need. There was a different value,
depending on skin tone, if they could pass as darker from hard work in the sun, or if it
betrayed their Aboriginality.
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3.1 Introduction

In examining whether the United Nations is a useful mechanism for Indigenous Peoples in asserting
our rights to self-determination, this chapter outlines the theoretical basis for the study. The chapter
considers why a specific theoretical approach, which | term Transformative Indigenous Rights Theory
(TIRT), is required to effectively respond to the question and advance the thesis’ assertion of

Indigenous self-determination.

Section 3.2 provides an explanation of Transformative Indigenous Rights Theory (TIRT), as a
theoretical approach that proposes the need for a transformative change in relations between
Indigenous Peoples and settler-states to one that recognises the sovereign self-determination of
Indigenous Peoples. This theory is based on the understanding that what has driven and continues
to drive injustice against Indigenous Peoples is, at its core, the continuing colonial dynamics that
suppress Indigenous sovereign self-determination, driven by economic imperatives that designate
Indigenous Peoples as lessor beings within settler-states. As such, the establishment of meaningful
justice can only occur through nation-to-nation relationships based on Indigenous inherent
sovereignty and self-determination. Though this objective is realistically unachievable within a
research study, this theoretical approach remains the overall objective, because self-determination,
as affirmed through UNDRIP, cannot be achieved without a nation-to-nation relationship as

conferred through the recognition of Indigenous sovereignty.

Section 3.3 establishes why | undertook a TIRT approach in response to the research objectives to
advance the rights and aspirations of Indigenous communities. TIRT seeks to enact a decolonial
approach in promoting state compliance of the United Nations Declaration on the Rights of

Indigenous Peoples (UNDRIP). As such, TIRT advocates for transformational social and structural
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change to challenge existing inequitable power disparities and to assert the rights of Indigenous

Peoples.

Section 3.4 provides an overview of types of social science theories and appraises categories of
transformative theories with an explanation of why these theoretical approaches were insufficient
to address the needs of this study. Though some alignment can be made with several of these
approaches, they do not address the specific needs of TIRT in seeking to transform settle-states and

Indigenous relations to respect the sovereign self-determination of Indigenous Peoples.

Following, section 3.5 reviews differing conceptual frameworks of human rights, including, natural
law theory, social constructionist framing, the deliberative school, the protest school and discourse
approaches. | then outline my own conceptions of Indigenous rights as inherent rights, passed down
from our ancestors, though these rights are asserted through direct political action and the
leveraging of international law. This approach is within a constructionist framework, where
Indigenous Peoples draw on and seek to reform and strengthen international law as a political

strategy to asserts our rights against powerful political and economic forces.

Section 3.5.1 provides a critique of rights frameworks and whether they challenge the root cause of
violence and injustice or detract from more substantive change. The depoliticising character of
human rights is examined, with the state and law framed as ‘neutral’ arbiters, where international
laws are rarely enforced and states determine if rights are aspirational or binding. Additionally, the
incapacity to appropriately monitor and control global corporations and extractive industries, results
in a failure to account for the role of the market economy in ongoing violations of Indigenous rights.
However, | argue that despite these difficulties, Indigenous People still use human rights frameworks

in a bid to move abuses beyond the subjugation of settler-states to the jurisdiction of international
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law. A critigue of the limitations of human rights is necessary for investigations that strive to inform
potential reforms of international law and to challenge violations based on contemporary

expressions of colonialism.

This leads into section 3.5.2 which canvases several key debates in Indigenous rights, including
whether indigenous rights are human rights and can be considered part of universal rights, and
whether Indigenous rights should be based on distinctive Indigenous cultural practice is considered.
This discussion leads to consideration on whether Indigenous rights have requirements for cultural
performance, which has ramifications for Indigenous identity in rural versus urban contexts, with
cultural practice often communal in nature and is frequently place-based. The role of UNDRIP and
whether it creates new rights or reflects existing rights is also examined, with consequences on
whether rights are considered aspirational or legally binding. An understanding of these debates and

their implications for Indigenous rights informs the development of this theoretical framework.

| argue that Indigenous rights are a component of broader human rights frameworks, though they
have specificity for Indigenous Peoples as a result of Indigenous ancestral connections to their
traditional lands and the often pernicious impact of colonisation. | contend that Indigenous rights
reflect the distinctive worldviews and value systems of Indigenous Peoples, that are passed through
generations and don’t cease even where Indigenous Peoples are moved from their traditional lands.
Rather, the continuance of Indigenous culture post dispossession is a reflection of the strength of
Indigenous People culture, with an ontology that is deeper than visual displays of continuous

practices.

Section 3.5.3 commences with an assessment of the impact of UNDRIP and Indigenous rights within

international law. The resulting extension of concepts such as self-determination in international law
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had implications on the Westphalian system. Significantly, this review of Indigenous rights in
international law raises discrepancies between the onus on settler-states to implement UNDRIP and
a broad lack of compliance among them. It also required settler-states themselves to enact
Indigenous rights domestically. Nevertheless, it provides Indigenous Peoples with international
recourse to the United Nations and importantly opportunities to move relations towards shared

sovereignty.

The chapter then considers the capacity of settler-states to respond to these developments in
international legal standards at the domestic level. This assessment required a review of the
presiding liberal social structures of former British settler-states and their democratic governance
structures. The development of neo-liberalism and dominance of market-based approaches, with
their objective to assimilate and erase Indigenous claims, is investigated for its influence on domestic
responses. Despite these challenges, the capacity for settler-states to address their legitimacy
deficits against their ability to accommodate the sovereignty of Indigenous Peoples through a dual

sovereignty is assessed as a critical further area to canvas.

Section 3.5.4 extends this debate through engagement with several political theorists who recognise
that, as minorities in democratic processes, the interests of Indigenous Peoples are systematically
marginalised in decision making. Approaches such as special minority rights, participatory parity and
differentiated citizenship may assist to overcome this exclusion. However, states’ own complicity in
failing to address their legitimacy deficit leaves activism as a key recourse Indigenous Peoples. | draw
on these theorists to argue that there remains an opportunity for liberal democracies to develop a
responsive conception of justice, through the recognition of a shared sovereignty with Indigenous

Peoples.
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Finally, the Chapter draws on these modes of analysis to formulate my own theoretical approach
through a TIRT lens of analysis. This section provides a review of why a decolonization approach is a
fundamental basis to TIRT research. | outline the influence of James Tully and Michel Foucault as
theorists who recognise a role in theory for examining power relations, contestation and
opportunities for change. Though Foucault didn’t address the oppression of Indigenous Peoples,
post-colonial theorists have considered his questioning of normalised and invisible power structures
as highly relevant. In the development of TIRT, both Tully and Foucault’s commitment to
transforming power structures, and Tully’s advocacy of theory to seek practical outcomes, testing

the potential for transformation informed and is echoed in my own approach.

TIRT adopts the premise that Indigenous rights reflect Indigenous Peoples’ inherent connections as
custodians of country and waterways, but where our rights have only been affirmed through
struggle, challenging the legacy of colonialism. This thesis argues that TIRT provides the theoretical
framework required to analyse Indigenous rights, scrutinize the underlying power relations and
promulgate Indigenous rights to self-determination and aspirations for decolonisation. The proems
at the start of each chapter also reflect the TIRT framework in drawing lessons from my families’

cross-generation cultural transmission and struggles against colonialism.

3.2 Defining Transformative Indigenous Rights Theory

In providing a framework to assert Indigenous sovereign rights to self-determination, TIRT clarifies
the objectives and provides direction to the research. TIRT contends that the required
transformation to address the ongoing repression of Indigenous Peoples will only be secured where
Indigenous sovereignty and nation-to-nation relations are secured. It is only within this more

equitable framework that the required reparations and associated land redistribution can occur. As
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a result, ethical work with Indigenous communities must seek to contribute to the assertion of
Indigenous sovereignty. TIRT research seeks to contribute to a broader momentum for change but
does not anticipate the research or individual praxis will secure transformative outcomes. Rather
TIRT and its associated praxes may over the longer-term contribute to the transformation sought.
An underpinning principle of TIRT is the recognition that like the repetitive flow of water on rock,

persistence can wear down overwhelming resistance.

TIRT research seeks to challenge the myriad power structures that maintain colonial frameworks,
including the impact of patriarchy, and fosters a focus on possible alternatives. TIRT encourages
research to align strategically with local, national and global initiatives and to incorporate praxis or
proactive actions into the research methodology. The role of research in contributing to academic
debates and broader public discourse is also embraced. Additionally, in recognising a TIRT approach
is part of longer-term strategies, TIRT acknowledges change will not occur in response to individual
acts or research, and in doing so, it removes perceived limitations of what may be possible in the

current political climate.

Additionally, TIRT requires undertaking critical study, historically contextualised, through a reciprocal
collaborative relationship with Indigenous peoples, that engages critical reflection and encourages
the questioning of normative legitimacy. Central to a TIRT approach is an incorporation of reflexivity
both throughout the research phase and in drawing on Aboriginal/Indigenous experiences. In this
study | have incorporated reflections on mine and my families’ experiences through the proems at

that start each chapter.

TIRT encourages a critical subjectivity, conscious of one’s attitudes and opinions and inherent

influences on the researcher’s way of thinking, their reflexivity, their ability to consider, respond and
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reflect in relation to others and circumstances. Subjectivity is formed through awareness and
reflection, proactively reviewing one’s own and others’ perspectives. It is, as Paul Patton surmised
with regard to Foucault, ‘a capacity for critical reflection on their current state and a capacity to
‘chart paths for future transformation’” Patton, 2014, p.15). In the following section | consider why a
TIRT approach was necessary before outlining the various influences that contributed to its

development, before providing a more detailed explanation of this theoretical framework.

3.3. Why A Transformative Indigenous Rights Theory

| developed TIRT in response to the specific needs of Indigenous rights research within the social
sciences. Existing frameworks for the analysis of human rights fail to adequately account for the
disempowerment and oppression of Indigenous Peoples. Contemporary colonialism, though often
invisible to the broader society, conveniently expunges the fact that the origin of settler-states’
prosperity is the theft and murder of Indigenous Peoples. This thesis contends that the
contemporary manifestation of colonisation, the repression, rights violations and resistance to the

assertion of Indigenous self-determination, demands a specific theoretical framework.

Given the failure of settler-states to ameliorate the legacy of colonialism, TIRT seeks to challenge the
Australian states’ resistance to enacting UNDRIP. The settler-states claim that those rights, conferred
by the General Assembly in 2007, are aspirational, rather than incurring positive obligations on them.
Though liberalism and democratic institutions have the capacity to address the ongoing injustices of
colonialism, without political will to shift social norms and economic structures, settler-states will
continue to reflect the existing power disparities that marginalize and sustain the exploitation of

Indigenous Peoples.
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While critiques of rights discourse have highlighted deficiencies in the analysis of rights
implementation, with the pervasive failure in compliance of Indigenous Peoples’ rights, this thesis
contends that Indigenous rights analysis requires a transformative rights agenda. A TIRT approach
incorporates a decolonizing intent and draws on international human rights law to assert Indigenous

self-determination, in a bid to secure the societal structural change required.

In developing TIRT, | have established key principles that ground its approach. A TIRT analysis
promotes Indigenous Peoples’ aspirations and incorporates participants of the research as active
contributors to the research. Though not deterministic in the methodological approach taken, TIRT
is prescriptive in the intent of the research, focusing on empowering participants through
participatory and collaborative research. Significantly, TIRT research responds directly to the

aspirations of Aboriginal and Torres Strait Islander Peoples and the political climate they now face.

Social and political theory has the capacity to clarify and question approaches and outcomes. It
enables the teasing out of underlying motivations and whether they facilitate Indigenous decision
making or sanction existing market-oriented approaches that continue to repress and exploit our
communities. To ignore the theoretical basis for thought disarms Indigenous perspectives and the
capacity to challenge assumptions and power structures. We need to demystify theory to unravel

and question the underlying thinking behind approaches.

Simpson and Smith argue for what they term ‘theoretical promiscuity’ (2014, p.9). According to
Simpson and Smith, ‘different forms of theorisation can produce forms of analysis that take up
political issues in ways that have important consequences for communities’ (Simpson & Smith, 2014,
p.7). This thesis also seeks to draw from leading Indigenous and non-indigenous academics and

theorists in forming a theoretical approach that responds to the specific requirements of this
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research. The theories on which | draw help make sense of the processes of colonisation, their
ongoing impact, and the factors that continue to promote Indigenous oppression, as well as

informing the most effective means for resistance against them.

3.4 Categories of Theoretical Approaches

According to Danermark, et al, ‘a theory has two basic components- concepts and the assumed
relations between them’ (2019, p.144). Theory is used to understand and explain social reality, it
provides an interpretive framework that conceptualizes the ‘structure, agency and the interrelation
between the two concepts’ (Danermark, 2019, p.140). Theory relates motives to actions and in
Grounded Theory draws as a starting point, ‘individuals everyday understanding of reality’
(Danermark, 2019, p.148). Theory is useful, according to Grounded Theory approaches, if the
conceptualising of the specific social context is reflected in the data (Danermark, 2019, p.147).
Danermark, et al contend ‘this work should not be reduced to a method. It involves reasoning with
concepts, abstracting, interpreting, testing and modifying established concepts and developing new

ones, grounding concepts and testing hypothesis’ (2019, p.162).

This theoretical approach proposes that the intent of research, analysis and associated praxis is to
proactively seek to contribute to transformative change for Indigenous Peoples. TIRT sets out a
proactive Indigenous targeted transformative theoretical approach that, unlike resurgent
approaches TIRT seeks to engage, not as collaborators, but rather in a bid to strategically target
pressure to enhance opportunities for the transformational change required. TIRT requires that the
researcher, through their study, strives to actively contribute to momentum for transformational
change broadly sought by Indigenous peoples, to assert their self-determination, their inherent

sovereignty and their decision-making.
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According to Raymond Morrow and David Brown there are three theoretical languages in social
science: meta-theory, normative theory, and descriptive theory. TIRT fits within normative theory
given it addresses ideas of how something ought to be. ‘Normative theory refers to the theoretical
language which examines as well as support ideas of how something ought to be. It can be theories
focusing on moral, political or ideological issues’ (Morrow, 1994, p40). Their review of theoretical
approaches also establishes TIRT as substantive theory, given it refers to a specific area of inquiry, as

opposed to formal theory.

In reviewing transformative theories, Turnhout et al contend there are four broad categories of
transformative change theories (Turnhout, 2023). Though there is some overlap with requirements
for Indigenous Peoples, these theoretical approaches are fundamentally inadequate to meet the
transformative needs of this study. | outline these theoretical categories below, with reference to

their applicability to a TIRT approach.

1) Individualist and behaviourist approaches

Individualist and behaviourist theories are associated with individual grass roots initiatives to secure
collective behavioural change, while drawing on peer identity and shared values to drive actions,

skills, knowledge and economic resources to secure change (Turnhout, 2023, p7).

TIRT takes a broader perspective in addressing the specific needs of Indigenous Peoples. Indigenous
Peoples are unique in being historically and politically recognised as ‘peoples’, so cannot be
adequately reflected by theoretical references to individuals, or references based simply on shared
identities. Indigenous Peoples have very specific political rights as sovereign Peoples recognised in

international law.
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2) Institutional Approaches

Institutional theoretical approaches relate to the policies and regulations, social structures, shared
social conventions and norms of society. Institutional change requires strategic approaches as they
emphasise continuity and are resistant to change (Turnhout, 2023, p15). Institutional approaches
include citizen movements, which may strive for small wins that culminate in more transformative
change. Institutional change involves bricolage, the working with what is already there, ‘prodding
of the imagination on what is ‘thinkable’ contributing to framing and reframing the problem at
hand’(Turnhout, 2023, p16). These approaches place ‘emphasis on the power relations at play, the
agency of the communities involved in collective processes’ and seek ‘to reveal its systemic or root

causes’ (Turnhout, 2023, p16).

Though there is overlap between the structural change sought by Indigenous Peoples and a focus
on systemic root causes and power relations, Institutional approaches are not adequate to address
the transformative change sought by Indigenous Peoples. TIRT and Institutional approaches share
similarities, acknowledging the resistance of state structures and the need for a strategically
incremental approach to radical change. However, it is the distinct power relations between a
settler-state and Indigenous Peoples and the assertion of Indigenous sovereignty that sets

Indigenous theoretical frameworks apart from mainstream Institutional approaches.

3) Systems Approaches

Systems approaches are defined as ‘the subjective interests and pre-analytic assumptions of the
researchers’” which are informed by their world view (Turnhout, 2023, p19). Systems theoretical
frameworks incorporate both top-down, such as policy interventions and bottom-up driven change,

where states are responsive to community instigated initiatives or respond to feedback from
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community consultations or submission processes. However, policy approaches have been criticised
in ‘not going beyond reformist or shallow change and have not addressed deep leverage points that

are required for transformative change’ (Turnhout, 2023, p20).

TIRT incorporates a subjective analysis and encourages an understanding of the influence of
Indigenous researchers’ world views and historical contexts, and the Indigenous communities’
experiences are particularly relevant for non-Indigenous researchers. However, systems approaches
don’t reflect the level of transformation required for Indigenous Peoples. Additionally, systems
approaches don’t incorporate the level of Indigenous agency that is required to secure the outcomes

sought by a TIRT framework.

4) Relational and Post-structural Approaches

Relational and post-structural approaches are aligned with political economy, feminism, discourse
theory, practice theory, decolonisation and Indigenous research. Turnhout, et al also align this
approach with critical theory, with its focus on power, politics, repression and marginalisation
(Turnhout, 2023, p24). Relational and post-structural approaches are focused ‘on economic
paradigms, including capitalisms (and its roots in colonialism), growth oriented, and neoliberal

paradigms and their contribution to the exploitation of humans and nature’ (Turnhout, 2023, p25).

These approaches highlight the transformative change required to address the foundations of
capitalism and decolonial approaches to enable the ‘redistribution of power’ (Turnhout, 2023, p25).
Turnhout also outlines the role of social movements as drivers of transformative change,
incorporating broad mobilization, the development of radical alternatives and political campaigns

(Turnhout, 2023, p26).
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This theoretical category is most closely related to a TIRT approach because it incorporates
Indigenous and decolonial approaches. Though TIRT may fit within this broad category of post
structural theoretical approaches, the specific theory that TIRT outlines is not sufficiently
distinguished within the broad category. TIRT is unique in seeking structural change because it
specifies the assertion of Indigenous sovereign self-determination as a clear objective, even while
accepting that this objective is unlikely to be achieved through any single piece of research. However,
TIRT contends that research studies must work with Indigenous communities to contribute to a
broader global Indigenous movement to assert continuing Indigenous sovereignty as ‘Peoples’. The
term sovereignty is used because the concept of self-determination is being inaccurately used by
settler-states to denote Indigenous advisory input into state policy approaches, rather than the
comprehensive decision-making, reparations and land re-distribution that Indigenous Peoples

within settler-states are entitled to and that denotes real self-determination.

TIRT requires substantial structural change to the power relations between Indigenous Peoples and
settler-states. While relational and post-structural approaches also incorporate the role of social
movements to secure transformative change through political campaigns, the level of coordination
and shared objectives of the global Indigenous rights movement in securing outcomes in
international law sets the global Indigenous rights movement and the need for TIRT apart. While
there are overlaps, and TIRT fits within a broader relational and post-structural framework, it does
not provide sufficient specificity to inform the development of this research and the need for a
distinct theoretical approach in contributing to the assertion of Indigenous sovereignty, and its
associated methodology. The specific principles required to reflect a TIRT approach are outlined at

section 3.7.3 of this chapter.
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3.5 Context of Rights Analysis

In developing a theoretical approach to support the implementation of Indigenous rights, it is
necessary to first consider the conceptual foundation of the human rights framework that
Indigenous Peoples are drawing on to assert their inherent rights as ‘peoples’. While the assertion
of Indigenous rights has gained momentum over recent decades, the orthodox conception links the
development of human rights to the period following World War 2 with the establishment of the

United Nations and the Universal Declaration on Human Rights setting out in Article 1:

All human beings are born free and equal in dignity and rights. They are endowed with
reason and conscience and should act towards one another in a spirit of brotherhood

(UNGA, 1948, Res. 217A).

Marie-Benedicte Dembour suggests there are four broad schools of thought that provide the
conceptual basis of human rights. Natural Law Theory emerged during the Enlightenment, with
Francisco de Vitoria, De la Casa and Hugo Grotius. Natural law theorists contend people have rights
simply by virtue of being human and attribute the source of human rights as emanating from God,
the universe or human reason (Dembour, 2010, p.3). Natural theorists view rights as universal and

advocate for human rights as realisable through substantive laws (Dembour, 2010, p.9).

Rhiannon Morgan argues that this transcendental construct of rights has traditionally impeded the
study of rights within the discipline of sociology, as it was overly metaphysical rather than grounded
on historical practice. Morgan asserts that a social construction perspective better correlates to the
study of society (2011, p.36). A social constructionist approach situates knowledge production within

a political context of power relations, to which people respond and seek to amend or construct.
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Sheryl Lightfoot, in her analysis of global Indigenous rights within International Relations, argues that
social constructivist approaches can analyse the contested process of developing new norms in the
context of global Indigenous rights. However, what ‘constructivist IR does not sufficiently theorise
is the Indigenous movement’s underlying resistance to the existing international system in which it
takes part and the fundamental changes which would be necessary in the international system in

order to fully accommodate Indigenous Peoples rights’ (Lightfoot, 2009, p51).

Though Dembour contends there can be overlap between the major schools of thought she has
identified, the deliberative school views human rights as a development of political values of liberal
societies through a social agreement (2010, p.7). According to Dembour, deliberate proponents tend
to be less interested in the foundation of human rights than the justification of human rights (2010,
p.7). The Deliberative perspective is also reliant on international law to enact democratic decision
making. The deliberative school of thought, she suggests, ‘conceives of human rights as political
values that liberal societies choose to adopt,” noting that this approach now dominates (Dembour,

2010, p.3).

A further school of thought, the protest school seeks to use human rights to contest injustices in
society, to assert the rights of marginalised peoples and reduce social and economic disparity,
repression and injustice (Dembour, 2010, p.3). Protest theorists attribute human rights as an
outcome of struggle. According to Dembour, protest adherents tend to be distrustful of human rights
law, conscious that law is controlled by the elites (2010, p.6). The protest school focuses on the social
obligation to ensure rights are respected for all peoples, particularly those more disempowered

peoples.
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Finally, while the discourse school considers the language of human rights can on occasions achieve
outcomes, they don’t consider a rights conception as addressing injustice (Dembour, 2010, p.6).
Though some discourse proponents may advocate for social justice, they generally focus on the
failures of human rights, where promises rarely delivers real outcomes (Dembour, 2010, p.8).
Discourse scholars are critical of the natural school’s imperialist tendencies, its discounting of
differing societal values and its ignoring of underlying power relations. Dembour suggests, the

discourse school is more aligned with the protest school which denounces injustice (2010, p.9).

These four broad schools of thought assist in an analysis of various approaches, such as that of
Sharon Speed (2008), who Dembour associates with the discourse school. According to Speed, ‘the
widespread utilization of human rights as a discourse of resistance reflects the hegemonic position
of both Western legal institutions and the liberal ideology of the global market that sustains
them...Theoretically, we can learn more by looking at the various reappropriations of the discourse
of human rights, and the way that they emerge in particular interactions: the way the tool is held by
particular social actors in particular contexts’ (2008, p.18). In reviewing the Zapatistas campaign in
Mexico, Speed notes that while the Zapatistas drew on the views of the Catholic Church, that rights
are innate and ‘situating God as the highest authority, rather than the sovereign or state’, they also

aligning with Indigenous conceptions of their inherent rights (2008, p.41).

In the Chiapas the Zapatistas reformulated human rights, abandoning negotiations with the Mexican
state and instead built on a conception of rights that pre-existed the state, and didn’t require state
endorsement (Speed, 2008, p.53). According to Speed the Zapatistas’ political struggle is based on
asserting their own conception of their rights, ‘resistance is coterminous with power. In the current

context of globalisation, resistance always has the potential, through the constitutive power of social
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struggle, to challenge sovereign power by utilising the tools at hand and asserting alternative logics’

(2008, p.37).

The approach adopted in this thesis is framed around my own Aboriginal conceptions of our
sovereign rights to our self-determination, these rights are inherent, they are passed from our
ancestors and immersed in cultural obligations. For many Indigenous Peoples, their intrinsic rights
are transmitted across generations and grounded in culture, so are not ‘natural’ rights in a western
sense. Indigenous rights, though innate, are politically conceptualised, articulated and asserted
through a process of political struggle. This approach acknowledges that the recognition of
Indigenous rights is attributable to Indigenous Peoples’ agency and contestation against the historic
and continuing legacy of colonialism. This conception also recognises that Indigenous Peoples’ draw
on international law to counter the hegemony of the state and contemporary expressions of
colonialism as an extension of this struggle. However, Indigenous rights are not conferred by a legal

framework, rather they precede it.

3.5.1 Rights Critiques and their Implications

Debates over human/Indigenous rights raise concerns around the capacity of rights frameworks to
consider the causal, structural and historical factors that contribute to injustice. Susan Marks argues
that human rights advocates have focused on documenting abuses rather than examining the root
causes (2011, p.57). She documents how reports from eleven Special Rapporteurs showed structural
causes of human rights violations, while few translated those causal connections into effective

recommendations (Marks, 2011, p.62).
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The depoliticising character of human rights is canvased by David Kennedy, who questions whether
human rights detract from more emancipatory approaches, where participation and procedure
replace more justice-oriented redistribution and empowerment approaches. Kennedy argues that
rather than addressing injustice, human rights act to maintain ‘existing distributions of wealth, status
and power’ (2002, p.109). According to Wendy Brown, human rights can be viewed as ‘a cultural
form of liberal imperialism; they are a guise in which the globalisation of capital drapes itself’ (2004,

p.451).

The contradictory role of the state in addressing rights is raised by Upendra Baxi, as the framework
of rights ‘casts the state and law as ‘neutral arbiters of injury rather than themselves invested with
the power to injure” (1998, p145). This leaves rights violations dependant on the political will of
states, where rights are not adequately enacted or enforced, leaving states themselves to determine
if rights are aspirational or concrete. According to Marks, rights may be perceived as stabilising the
social structures that replicate oppressions and inequity, rather than challenging those political

powers (2011, p.72).

Additionally, critiques of rights frameworks include their incapacity to appropriately monitor and
control global corporations and extractive industries (Kennedy, 2002, p109). The right to
development has raised further concerns, where development initiatives impose extractive
economic models conceived through a neo-liberal market framework that fails to address poverty,
while enacting high environmental costs. Human rights, according to Brown, fail to account for the
fact that capitalism is founded on ‘colonialism and a global economy in which the wealth of core

states is predicated in part on the poverty of the periphery’ (2004, p.456).
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Further, Baxi condemns what he terms the ‘often elephantine gestation period’ which generally
resulted in soft human rights laws, that have little impact on conduct, while hard laws are rarely
enforced. Kennedy similarly contends that where processes and institutions have been established
to address human rights abuses, the failure to address the causal factors contributes to little impact
on the ground (Kennedy, 2002, p110). More significantly, Baxi emphasises that rather than human
rights violations being random attacks on individuals, they are the conscious expression of global

politics (1998, p.145).

Despite these legitimate concerns and limitations around human rights frameworks, | argue that
Indigenous People use human rights frameworks in a bid to move abuses beyond the impunity of
settler-states to the jurisdiction of international law. The assertion of human rights has been used
by Indigenous Peoples, in combination with on the ground activism, to leverage outcomes and
strengthen Indigenous claims. Joyce Green, who is aligned to the protest model of the four
frameworks, contends that ‘the relationship is adversarial, and every right won is through struggle
on the hostile terrain of settler-state courts and legislature’ (2014, p.4). It has also required
Indigenous Peoples to exert a transformational premise, to reinterpret, adapt, extend and
strengthen existing international human rights law. In this regard, the approach taken here is
consistent with Shannon Speed’s view that, ‘human rights discourse and practice can simultaneously
be a discourse of globalised neoliberal capitalism, as well as an effective tool in its resistance’ (2008,
p.181). In this endeavour Indigenous Peoples draw on and seek to reform international law to
challenge the historical, political and economic causal factors that continue to foster the violation of

Indigenous rights.
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3.5.2 Debates in Indigenous Rights

The question of whether indigenous rights are in fact human rights and thus binding on states is also
critical. States often justify a failure to implement Indigenous rights by asserting that they are a
distinct set of rights specific to Indigenous Peoples, so are aspirational and not legally binding, as
required with human rights. The assertion that UNDRIP is aspirational was cited by Australia when
they endorsed it in 2009. Jenny Macklin noted, ‘the Declaration is historic and aspirational. While it
is non-binding and does not affect existing Australian law, it sets important international principles
for nations to aspire to’ (Macklin, 2009, p3). This has enabled the ritualistic endorsement of
Indigenous rights by settler-states that claim to be compliant global citizens while failing to respect

those rights (Clemmer, 2014 p.104).

Peter Kulchyski argues that Indigenous rights are not human rights, asserting that each emanates
from a different justification and conception of rights. While Kulchyski claims human rights are
universal, deriving from the enlightenment and ‘the rights of man’, Indigenous rights, he contends,
reflect a ‘cultural particularism’ (2013, p.21). He draws on the Canadian Supreme Court to argue that
Indigenous rights are tied specifically to cultural practice. In the determinations of Van Der Peet
(1966), on the right to harvest fish, the court found that, ‘in order to be an aboriginal right an activity
must be an element of a practice, custom or tradition integral to the distinctive culture of the
aboriginal group claiming the right (para 46)’ (Kulchyski, 2013, p.41). Kulchyski further asserts that
there has been a ‘conceptual confusion between aboriginal rights and human rights’ (2013, p.37).

He argues that the Der Peet court finding stated:

‘Aboriginal rights cannot, however, be defined on the basis of the philosophical precepts

of the liberal enlightenment. Although equal in importance and significance to the rights
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enshrined in the Charter [Canadian Charter of Rights and Freedoms], aboriginal rights
must be viewed differently from charter rights because they are rights held only by
aboriginal members of Canadian society. They arise from the fact that aboriginal people

are aboriginal’ (Kulchyski, 2013, p.42).

Kulchyski agrees that many rights articulated in UNDRIP are human rights, including those related to
social and economic marginalisation, attempted genocide, dispossession of land, victims of
repression and violence, rather than specific rights related to Indigenous Peoples (2013, p.53). In
this sense, he suggests there are two forms of Indigenous rights, property rights and political rights
that are Indigenous specific. Indigenous political rights, he contends, don’t derive from property
rights, but rather, ‘aboriginal cultures are the waters through which aboriginal rights swim’
(Kulchyski, 2013, p.41). Indigenous rights, he asserts, derived from prior occupancy while aboriginal
title is related to claims to land (Kulchyski, 2013, p.41). However, to frame Aboriginal connection to
land through a property lens and reframe it as a property title fails to recognise the distinct ontology
and interconnectedness of Indigenous culture, where land is not distinct and open for

commodification.

A further element of this debate concerns a perceived conflict between cultural relativism and the
universalism of human rights. Kulchyski contends human rights are generally tied to an urban context
while Indigenous rights, like customary rights are in a rural context, where ‘aboriginal rights are the
customary rights of Indigenous Peoples. There is a performative element to aboriginal rights, in as

much as they are grounded in the embodied practice’ (2013, p.48).

However, this thesis argues that a focus on cultural practice distils complex ontology to narrow

western definitions of Indigenous culture, dependant on visual practices, ignoring their distinctive
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values and worldviews. Indigenous rights are grounded in an ontology and values based on
reciprocity, recognising an onus of responsibility for the community. | question whether Kulchyski is
imposing western conceptions of modernity and presumptions of assimilation in urban
environments in determining which rights are Indigenous and which are human rights. Joyce Green
rejects Kulchyski’s notion that Indigenous rights relate only to culturally specific practices and so are
not a form of human rights (2014, p.4). Green argues that Indigenous rights are a species of human

rights, not a separate set of rights, which she sees as critical to a path of decolonization (2014, p.6).

While Kulchyski acknowledges Indigenous rights emerged through struggle (2013, p.70), he argues
that human rights are inherently constrained to seek a form of equality which is inconsistent with
differentiating Indigenous rights. Rather than being empowering, Kulchyski asserts, UNDRIP frames
Indigenous Peoples as victims in need of the benevolent support of states. Kulchyski argues that in
placing Indigenous rights within the United Nations human rights system, asserting Indigenous rights
as an extension of human rights, universalism will always trump cultural difference, so Indigenous

rights will always take second place (2013, p.54).

However, | argue that rather than being victims, UNDRIP is a reflection of the collaborative strength
of Indigenous Peoples globally to assert our rights in a state based international body. Indigenous
Peoples’ rights seek equality of self-determination, where all ‘peoples’ can reflect their cultural
differences and distinctive values. UNDRIP reflects those rights as dintinguishing Indigenous Peoples
from the colonising settler-state, with ongoing historical and cultural ties to country, historical
‘ownership’ in a western sense, to lands forcibly and violently expropriated and which continue to

carry a legitimacy deficit.
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Richard Clemmer asserts that UNDRIP provides an additional level of rights to the Universal
Declaration on Human Rights, and while not undermining any existing individual based rights, it also
provides for collective rights to ownership, cultural expression, self-determination, restitution, ‘free,
prior and informed consent’, group decision-making and rights over traditional lands and waterways
(2014, p.101). Clemmer argues that abuses against Indigenous Peoples are due to their collective
rather than Indigenous status (2014, p.110). Clemmer misses critical distinctions of Indigenous rights
in asserting that those issues impacting Indigenous peoples, the ‘forced relocations, ...exploitative
labour practices replacing self-sustaining economies with dependent ones, disposing of collectives
through discrimination or neglect’, ‘are precisely those that impact non-Indigenous communities’

(Clemmer, 2014, p.109).

To contend that the abuse of Indigenous rights is as a result of their collective status ignores the
brutal experiences of colonisation, the dispossession, the contemporary oppression and the ongoing
political imperative to deny Indigenous rights as a legacy of that colonialism. Indigenous rights are
distinguished in UNDRIP from other human rights violations because of that history and the

historical denial of Indigenous rights in domestic and international law.

Mililani Trask asserts that UNDRIP doesn’t create new rights but rather confirms Indigenous Peoples
as recipients of existing human rights (2012, p.328). Trask argues that while declarations are formally
non-binding and aspirational, ‘it cannot be applied to the Declaration on the Rights of Indigenous
Peoples when it is used as an interpretative standard for state obligations contained in human rights
conventions, and where the obligation, or alleged violation, pertains to Indigenous Peoples’ (2012,

p.334).
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In this thesis | recognise that Indigenous rights are a distinct form of human rights recognising the
unique historical context of Indigenous experience and oppression. Indigenous rights as a
component of human rights recognise Indigenous equal rights as ‘Peoples’ in international law.
Indigenous rights are also inherent rights passed from our ancestors, as peoples with ongoing
connections and obligations to country, that pre-exist colonisation and the settler-state. These rights
have been asserted through political struggle with our rights to self-determination as ‘peoples’,
separate to that of colonising settler-states. While we draw on international law, our rights are not
bestowed by that law but rather precede it. International law simply recognises those pre-existing

rights.

3.5.3 Indigenous Rights Within International Law

It is the capacity to hold settler-states accountable to the global community, provided through
standard setting and review by international human rights instruments of the United Nations, that
draws Indigenous Peoples to what is essentially a state-based system. International law is
determined by sovereign states and is based on the premise of non-interference in the domestic
workings of other states. James Anaya surmises, ‘International law is between not above states,
findings its theoretical basis in their consent’ (2009, p.44). The principal basis of non-interventionism
of sovereign states historically left Indigenous Peoples’ experiences of colonisation and the

appropriation of their lands outside of international protections (Anaya, 2009, p.44).

Indigenous rights discourse, indeed all human rights discourses, directly challenges the Westphalian
basis of states. The Westphalian system is enshrined in the United Nations and refers to the principle
of state sovereignty in international law, where states are equal despite their size, and have full

control of their domestic sphere. However, international human rights law has developed from
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international law that only recognised states, to recognising individual’s rights. Indigenous Peoples’
claims extend the recognition of rights from states and individuals to ‘peoples’ with independent
rights to self-determination within existing settler-states, as well as claims as ‘peoples’ within

international law.

The extension of international law to incorporate Indigenous Peoples through UNDRIP, based on the
universal principles of the UN Charter, provided Indigenous Peoples opportunity to use international
legal instruments to leverage better outcomes and hold settler-states accountable. While UNDRIP
took more than two decades to be established, it marked a departure from the United Nations being
an exclusively state based body, drawing Indigenous Peoples into negotiations on UNDRIP. The
recognition of Indigenous rights and capacity to participate in United Nations forums, albeit as non-
Government Organisations rather than as nations, provided unprecedented engagement by non-
state peoples and bodies within United Nations instruments. Additionally, the broad endorsement
of UNDRIP by the General Assembly in 2007 brings increased pressure on settler-states to implement

those Indigenous rights specified in UNDRIP.

This increased participation has highlighted a discrepancy between internationally accepted
minimum standards for Indigenous rights endorsed through international law, and a failure to
implement this through domestic legislative and policy approaches. Though UNDRIP asserts
Indigenous Peoples as equal parties to universal human rights (O’Sullivan, 2017, p.102), including
the right to self-determination, it has largely failed to be enacted after almost 20 years, drawing
criticism that it has remained symbolic. Jeff Corntassel highlights how the failure to achieve legally
binding human rights standards and a continued state resistance to self-determination, has resulted
in an illusion of inclusion in global forums, where ‘tactics of exclusion, domestication, and

assimilation are still part of standard state practices towards Indigenous peoples today (2008,

102



p.111)., He argues that ‘the pursuit of a political/legal rights discourse leads Indigenous Peoples to
frame their goals/issues in a state-centered (rather than a community centered) way’ (Corntassel,

2008, p.115).

Sheryl Lightfoot argues that where settler-states that espouse a liberal democracy find international
rights norms don’t align with their national interests, such states may publicly endorse but fail to
implement those rights or undertake what she terms ‘selective endorsement’ (Lightfoot, 2016,
p.96). According to Lightfoot, endorsement can be used to mediate global scrutiny, where states
maintain their reputation as compliant with human rights by interpreting existing legislative and
policy approaches as aligning, without fundamentally changing their existing approaches (Lightfoot,
2016, p.97). Such ‘selective endorsement’ also acts to domesticate Indigenous right, beyond global

scrutiny.

Where settler-states are starting to move towards implementation plans, Indigenous Peoples have
raised concerns about them developing national action plans based on state definitions of the rights
they will recognise, without sufficiently engaging with Indigenous Peoples in defining what
constitutes those Indigenous rights (Perley, 2018, p.2). David Pearly et al. argue, ‘the very idea of
‘rights’ as something granted to citizens by a sovereign is the language of colonialism’ (2018, p.2).
The very concept of self-determination and UNDRIP would be undermined if states, rather than

Indigenous Peoples defined how Indigenous rights should be recognised.

The paradox of human rights law is that the states responsible for the implementation of human
rights frameworks through domestic laws, are also the same states responsible for breaching
Indigenous rights. Other than oversight mechanisms of the United Nations, states are the granter,

adjudicator and defender of rights in the domestic realm, where settler-states are either the
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perpetrator or overseer human rights abuses, and where limited national judicial systems are the
only means to seek justice (Speed, 2008, p.26). The concepts of rights, according to Speed, ‘do not
challenge the notion of the state/sovereign as the legitimate source of rights and the law as the
sacred site of their establishment’ (Speed, 2008, p.47). The inherent weakness of this international
legal framework is that calling on states to establish laws to police their own actions result in the

most egregious of breaches rarely eliciting a global response.

With rights recognition dependent on state compliance, Indigenous rights that are promoted
through studies instigated by the United Nations tended to focus on safe topics, such as those
undertaken by EMRIP when the topic was selected by the Human Rights Council, up until 2017. This
resulted in six of the first eight topics dealing with education, language and culture, disaster risk
reduction, cultural heritage, health and discrimination in business. Though these are important, only
two dealt with the more controversial topics that examined power relations, the right to decision-
making and access to justice. However, since 2017 the topic of EMRIP reports have been determined
by EMRIP Members and have canvassed ‘free, prior and informed consent’ (FPIC), reparations,
displacement, right to lands, self-determination, treaties, militarisation, national and regional

monitoring of UNDRIP and domestic legislation established to implement UNDRIP (EMRIP website).

Domestic legal systems enforce the power of national elites, where neo-liberalism’s dismantling of
regulations opens Indigenous lands to increased threats by global markets. According to Speed, the
‘normalizing power of the law, the unparalleled legitimacy it gives the state, and the command-
obedience relationship it maintains with its citizens becomes particularly dangerous given our

current global juncture’ (Speed, 2008, p.139).
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The recognition of Indigenous rights has provided Indigenous Peoples with international recourse to
contest the state’s political authority and assert their political, social and economic rights. According
to Dominic O’Sullivan ‘Indigenous/state political relationships are distinguished by state reliance on
domestic laws and political influence to counter Indigenous claims to shared sovereignty, which is
becoming increasingly relative and relational, rather than the absolute indivisible and incontestable
domain of the state’ (O’Sullivan, 2017, p.106). O’Sullivan asserts that UNDRIP acts to move
Indigenous Peoples and settler-states to a point of implied ‘shared relational and relative national
sovereignty’ (O’Sullivan, 2017, p.102). However, rather than ameliorating rights recognition
O’Sullivan contends that, ‘instruments of International law such as the Declaration have become a
site of tension between domestic authority and international norms of justice’ (O’Sullivan, 2017,
p.106). The last two decades have heightened this discord over a lack of legitimacy of settler-states
because of intensified pressure on Indigenous lands and resources resulting in increased
dispossession with the extension of globalization (Tully, 2008, p.266). In response, some Indigenous
Peoples are seeking new treaty processes to be negotiated to implement Indigenous rights, that
reaffirm nation to nation status and provide for ‘free prior and informed consent’, with capacity to

reject resource extraction (Perley, 2018, p.3).

It is the necessity to bridge this disjuncture between international law, and the entrenched failure
by states to enact Indigenous rights in Australia, which has motivated this study. Following this
examination of Indigenous rights in international law, a review of the social structures influencing
settler-states and their capacity to address their legitimacy deficit is warranted. James Tully argues
that ‘if Canadian governments fail to enter into negotiations to recognise the status of the Aboriginal
Peoples as equal yet prior nations, then they violate the inherent right of self-government, the

ground on which the legitimacy of the global system rests’ (2008, p.234).
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3.6 Indigenous Challenges to State Supremacy

The assertion of Indigenous rights challenges state supremacy and contests state legitimacy. The
continuing social, economic and political inequality experienced by Indigenous Peoples in liberal
societies challenges liberal conceptions of justice. The legitimacy of settler-states rests on their
acknowledgement and reparation of their treatment of Indigenous Peoples. James Tully contends
that, ‘a society is legitimate and worthy of obedience if and only if the members suffering an injustice
have the right to initiate political, legal or constitutional change and the other members have a duty
to enter into negotiations in good faith to rectify the injustice’ (2008, p.235). Where states fail to
address this disparity, where Indigenous rights are not recognised, nations are increasingly being
challenged on a ‘might is right’ approach that is an anathema to liberal democracy, international law
and the United Nations Charter on which European settler-states base themselves (Tully, 2008,

p.234).

In this regard, democratic decision making such as majoritarianism is not sufficient to provide
legitimacy. According to Euan McDonald, unless it incorporates consent of the membership of that
community, the validity of democratic decision making is questionable (2014, p.189). Further, even
domestic judicial processes among settler societies have highlighted a legitimacy crisis. Legal cases
such as, Calder vs Canada in 1973 (Tully, 2008, p.268), and the 1992 Mabo Case in Australia, raised
the existing legal quandary regarding the legitimacy of the invasion and dispossession of Indigenous
Peoples in those territories based on the fictitious assertion of terra nulius. Maria Giannacopoulos
refers to this legitimacy crisis as a sovereign debt, where the origins of colonial settler societies, the
basis of their wealth, is without legal basis but is concealed by a broad social denial, which attempts

to distinguish contemporary Australian society from the violent appropriation of the past.
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Giannacopoulos surmises ‘theft is not a moment in the past but an active technology of colonial
power. This seemingly limitless accumulation of debt is the disavowed pre-condition for the very

existence and economic viability of contemporary Australia’ (2017, p.35).

The TIRT approach undertaken in this thesis seeks to expose this legitimacy deficit and promote a
greater focus on the potential to transform relations between Indigenous Peoples and settler-states
within contemporary liberal society. | argue that contemporary perceptions of justice and the
legitimacy of settle-states rests on addressing the historical and extant injustices that can no longer
be unquestioningly ignored or condoned and that continue to oppress Indigenous Peoples. To inform
the development of this theoretical approach, an examination of key features of former British
settler-states, their influence on the political climate is warranted, before assessing the capacity to
shift societal norms to respond to Indigenous claims. The final section of this chapter then elaborates

on the theoretical framework that | have developed to facilitate this research.

3.6.1 Contesting Existing Structures

Indigenous rights challenge the legitimacy of settler-states, their attempts to justify the legacy of
colonial imperialism and their efforts to extinguish Indigenous Peoples’ unique claims. Settler-states
have shown themselves as unwilling to treat Indigenous Peoples with the same human rights
entitlements afforded to other citizens. According to Joyce Green, ‘the racialization of Indigenous
Peoples (is) [as] a state stratagem that legitimises their exploitation and blames contemporary
Indigenous Peoples for their suffering consequent to that exploitation’ (2014, pp.5-6). The
repression of Indigenous Peoples has required the compartmentalizing of their poverty and human
rights abuses from the causal factors of dispossession, depravation, state violence and racism that

continues to define Indigenous experience.
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The international human rights system reflects the promotion of individual rights, as a central tenet
of classical liberal theory and is a feature of former British settler-states. Liberalism defines rights as
individualistic, egalitarian and universal, with rights, theoretically, applied to all people equally
irrespective of ethnicity, social class, sexuality or nation (Patton, 2016, p.14). However, much liberal
theory supports the premise of Westphalian sovereignty that justice must be delivered through the
state. States assert the interests of elites, establish civil and legal structures and foster societal
norms that promote their interests, often at the expense of Indigenous Peoples. However,
Indigenous Peoples on whose lands the wealth of the nation is based continue to be economically,
socially and politically marginalised. A correlation between theories of colonialism and capitalism is
drawn by Susan Brophy, where contemporary liberal settler-states continue to incorporate
strategies of racial essentialism and exclusion into the systemic legal structure of the state to
undermine the interests of Indigenous groups (2012, p.47). According to Brophy, it is not the ideals
of liberal democracy alone that promote oppressive relations but the intermingling of such ideals
with capitalist objectives within a neo-liberal ideology, that are executed through relations of

colonial exploitation (2012, p.48).

While liberalism defined itself as ostensibly espousing individual freedoms, Paul Patton argues
liberalism established a regime of controls to facilitate capitalist markets. Patton asserts, ‘liberal
government did not simply endorse freedom but established limitations, controls and various forms
of coercion to ensure the kinds of freedom needed for the effective operation of markets’ (2014,
p.22). A key feature of liberal states was the provision of welfare services and protections to
ameliorate the worst excesses of capitalism, however, in the 1980’s liberalism’s privileging of
capitalist market forces morphed into the more virulent form of neoliberalism. Paul Patton argues,

‘neoliberalism reinvented the aims as well as the techniques of liberal government and sought to
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extend the reliance on market mechanisms to areas of civil and social life previously exempt’ (2014,
p.22). This heightened form of capitalism advocated for the privatization of resources and services,
the deregulation of markets, unencumbered free trade and a move to government managerialism.
According to Isabel Altamirano-Jimenez, ‘neoliberal globalism is reshaping the substantive

recognition of Aboriginal cultural difference and inherent rights’ (2004, p.349).

A central means of justifying liberal and neoliberal capitalist societies is the democratic framework
of decision making that, in theory, provides universal enfranchisement through citizenship. However,
according to Euan MacDonald, ‘democratic legitimacy claims, like all constitutional legitimacy claims,
only have purchase over those who agree to belong to the association in question’ (2014, p.186).
Liberal democratic electoral processes provide indirect decision-making and accountability to
citizens on the operation of government. However, operating under democratic processes of a
majority-wins paradigm always leaves Indigenous minorities at the whim of powerful elites and
majority votes (Tully, 2004, p.102). James Tully argues that the democratic realisation of rights
through representative government has previously failed to protect Indigenous minorities (2013,
p.186). Rather, institutional structures inherently protect the majority that benefit from Indigenous
dispossession (Tully, 2013, p.186). For Indigenous minorities, majoritarian rule frequently excludes

them from decision making, forcing Indigenous claims into a politics of contestation.

Dominic O’Sullivan suggests liberal democracy is a fraught means of providing citizens with shared
authority, with liberalism’s pervasive weakness its focus on commonalities, rather than an ability to
mediate difference. O’Sullivan asserts that Indigenous Peoples’ assimilation into the broader
‘culturally homogenous community is positioned as an essential precondition for full democratic
participation’ (2017, p.61). Strategies of assimilation are a common feature of colonized states,

following initial phases of invasion, extermination, dispossession, segregation and suppression. Tully
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asserts that policies of assimilation equal a form of ‘difference blind liberalism’ (2008, p.264). He
contends that ‘the long-term aim of the administrators of the system has been to resolve the
contradiction by the complete disappearance of the Indigenous problem: that is, the disappearance
of Indigenous Peoples as free peoples with the right to their territories and governments’ (Tully,

2008, p.262).

Foucault’s concept of governmentality is useful in analysing how processes of democracy and
liberalism can be used to repress political and social struggles. According to Foucault, western
societies whose power was previously expressed through warfare ‘gradually became invested in the
order of political power’ (Patton, 2014, p.23). Foucault posed that this transfer of power from direct
force in states of war, developed through a process of governmentality to a subtler form of exertion
(Patton, 2014, p.19). For Foucault, power does not involve direct confrontation between contending
forces, but forms of action on populations, where these are considered as natural phenomena
(Patton, 2014, p.21). Governmentality does not refer to the narrow sense of government controls
but rather it encapsulates ‘all modes of actions more or less considered and calculated, which were
destined to act upon the possibilities of action of other people (Tully, 2008, p.124). If the assertion
of power requires an intensification to maintain control, then it transforms to a ‘structure of
domination’ (Tully, 2008, p.126). Foucault’s analysis of power informs an examination of Indigenous
Peoples where settler-states have transferred from invasion to governmentality as a means of

control and erasure of Indigenous claims.

Patrick O’Sullivan takes a similar analysis in relation to Indigenous Peoples’ experiences of neo-
liberalism having taken an interventionist paternalistic form that he refers to as ‘neoliberal public
management’ (2018, p.202). For Indigenous Peoples, neoliberal ideology ‘developed into a complex

hybridisation of neo-liberal strategies that today target every dimension of Aboriginal life, from
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social security payments to school attendance to the way that Aboriginal organisations do business’
(Howard-Wagner, p.14). This managerial approach in Aboriginal communities enacted highly
interventionist and coercive policies, as outlined in the introduction, to instil compliance and an
openly assimilationist intent. In basing policies on a neoliberal market framework, the state rejects
the notion that Aboriginal values and community aspirations may vary from capitalist profit-based

conceptions.

The assimilation of a compliant Indigenous elite, which suggests a path out of marginalisation and
poverty through the adoption of the dominant non-Indigenous culture, is claimed to benefit
Aboriginal communities to legitimize the continued exploitation of Indigenous lands. Tully contends
settler-states’ aim in assimilating Indigenous Peoples is to disappear Indigenous claims (2008, p.262).
However, Indigenous Peoples’ claims are ‘to be recognised as ‘peoples’ with the ‘universal’ right of
self-determination, based on prior occupancy and sovereignty, and thus to be recognised as ‘equal’
in status to other ‘peoples’ in international law and federal constitutional law’ (Tully, 2004, p.94).
Tully recognises that struggles are about underlying inequalities ‘not some hypothetical conflict
between diversity or special treatment on one side and the defenders of universal equality and the
status quo on the other’ (Tully, 2004, p.94). Importantly for this study, Tully argues that a settler-
state can consist of more than one group with internal self-determination, and that Indigenous

Peoples require self-determination to express the freedoms asserted in liberal thought.

Democratic principles and liberalism are explored below, not as a suggestion to further enculturate
and absorb Aboriginal People as part of the broader colonial project, but rather to argue that liberal
conceptions of democratic principles, which dominate contemporary settler-states, are in fact
compatible with Indigenous calls for the recognition of dual sovereignty. The existing sovereignty of

Indigenous Peoples, having never been ceded, can potentially bring legitimacy to problematic
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assertions of colonial-based sovereignty by settler-states, through concurrent dual sovereignties.
Significantly, it provides an opportunity for settler-states to move beyond the current forced

occupation to post-colonial relations with Indigenous Peoples.

3.6.2 Liberalism’s Capacity to Respond

A number of political theorists have addressed the potential for liberal settler-states to recognise the
unique claims of Indigenous Peoples. They contend that rather than seek equality of treatment,
Indigenous Peoples ought to assert their rights as ‘peoples’ on the basis of the fact that they held
pre-existing sovereignty prior to settler-state invasion and colonization and so require a distinctive
status. For Indigenous Peoples looking to uphold their sovereign rights to self-determination, it can
be useful to draw on relevant mainstream conceptions of democratic process. We can do this by
examining the work of political and social theorists who highlight the potential for democratic
systems to incorporate more deliberative models, to be more responsive to Indigenous grievances

and who emphasise the need for settler-states to constructively confront their legitimacy deficit.

The need for ‘special minority rights’ is argued by Phillip Pettit, who acknowledges that some will
object to rights which don’t treat all people equally as a breach of a founding principle of liberalism.
However, he contends, most will recognise that in this case, the point of difference is to achieve
greater equality through the recognition of actual differences and the disadvantages experienced
by a minority group (Pettit, 2000, p.202). Special minority rights acknowledge that the majority will
not reflect the specific needs of minorities for their survival or circumstances. Pettit contends that
if ‘democracy requires a regime under which people have equal and full contestatory as well as
electoral standing, then we should have no difficulty in seeing special minority claims as a natural

part of a broad democratic package’(2000, p.215).
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Pettit’s focus is on minority groups and to the extent this would apply to Indigenous Peoples, it is
because they are conceived of as a minority, rather than as an outcome of unique claims of
sovereignty. Where democratic processes fail to respond to culturally distinctive minority claims,
such as for Indigenous Peoples, then Pettit argues that ‘the only recourse possible is for the state to
give over its decision-making powers on a range of issues that affect the minority to their own
representatives and, as it will be, their own government’ (2000, p.214). Dominic O’Sullivan extends
this argument with regard to Indigenous Peoples, asserting liberal democracy can potentially
provide ‘a way of mediating power relationships and reconciling indigenous nationalism with the

harmonious sharing of national sovereignty’ (2017, p.63).

O’Sullivan asserts ‘participatory parity’ as a means to decolonize Indigenous state relations. While
O’Sullivan argues citizenship and liberal democracy are the means for enacting the shared
sovereignty of people, he acknowledges Indigenous Peoples hold particular additional claims of
sovereignty, noting ‘citizenship’s full possibilities do not develop from public benevolence, nor simply
from the just intersection of rights and responsibilities, but from personal capacity’(2017, p.58).
Rather than imposing a homogenous community, O’Sullivan suggests differentiated citizenship can
move beyond simple recognition, to a revised relationship based on ‘Indigenous Peoples’ autonomy
over their own affairs and some say over the ways in which they will contribute to national political

decision making’ (2017, p.61).

Liberalism’s capacity to respond to Indigenous sovereignty is examined by Duncan lvison, who
argues that liberalism hasn’t just emerged from a history of injustice but continues to actively
perpetuate injustices, and questions the source of post-colonial normative legitimations of power
(2017, p.124). Ivison highlights that a consistent criticism of liberalism is its failure and lack of

capacity to address the underlying structural power relations where, ‘to lack adequate control over
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the laws, institutions and procedures to which you are subject (and which are unavoidable) is to lack
freedom from domination’ (2020, p.99). However, he notes, the ‘structures of domination’ can be
invisible to those not subject to them, so for Indigenous Peoples ‘political legitimacy needs to be

pluralised’ (lvison, 2020, p.105).

Indigenous Peoples have been excluded with the ‘promise of liberal legitimacy as perpetually
deferred’ (lvison, 2017, p.128). According to lvison, both justice and legitimacy, which are
interdependent but not the same are required to achieve just outcomes. He distinguishes legitimacy
from justice, with justice focusing on the outcome and legitimacy focused on the process of decision-
making (lvison, 2017, p.124). A focus on justification, according to Ivison, transfers the onus from
states to their citizens and the accepted norms of society, which enables the contestation of norms
to reflect the differing perspectives of society. This enables what he terms a ‘multi-personal’
approach inclusive of differing views, which is responsive to a bottom-up process of reasoning rather
than top-down (2020, p.104). The ‘marriage equality’ debate in Australia provides a recent example,
where support through a voluntary plebiscite, reflected that the state structures were out of step

with community norms and then accommodated that difference.

Ivison draws on the example of Indigenous political theory and Indigenous activism in highlighting
the need for liberalism to overcome exclusionary processes, to facilitate the contestation and
legitimation that enables a shifting of norms (2017, p.127). Self-determination, according to Ivison,
has two elements, the Indigenous determined form of Indigenous Peoples’ relations with the state
and the capacity for self-governing autonomy. Significantly, Indigenous Peoples aren’t national or

cosmopolitan but are both national and international actors (2020, pp.109 & 110).
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Ivison asserts, ‘we should look for the glue of the liberal democratic belonging ... in the ways in which
our democratic practices grapple with difference and disagreement’ (2020, p.115). Indigenous
Peoples provide opportunities to meet the challenges of dealing with enduring injustices, where,
according to Ivison, ‘liberalism can begin not only to address deep historical wrongs, but also to
develop a compelling vision for the future of liberal democracy’ (2020, p.116). Critically, Ivison
guestions, if ‘the global structures of sovereignty and capital might appear so entrenched and yet
based on such flagrant violations of liberal egalitarian principles, that we are at a kind of dead end
for liberalism’, which may require revising social norms outside of liberal democratic processes to

enable indigenous sovereignty (2017, p.128).

O’Sullivan, suggests there is capacity for liberalism to respond to Indigenous sovereign claims,
asserting that, ‘together liberal democracy and indigeneity create opportunities for Indigenous
Peoples to articulate their own conception of justice’ (2017 p.64). However, it is apparent that the
democratic liberal settler-state has to date failed to acknowledge Indigenous Peoples rights. As
Kenneth Deer asserted during our interview, “Indigenous Peoples must demand their rights - they
won’t just be given” but these debates indicate a potential flexibility can be accommodated in

contemporary setter-state where the necessary political will exists.

3.7 A Theoretical Foundation

The theoretical framework of this research was required to assert Indigenous sovereign rights and
foster structural change both domestically and within international spheres, to give expression to
Indigenous rights. However, existing theoretical approaches were found inadequate for the

transformative task demanded. In response and having been influenced by a number of scholars
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related to the assertion of Indigenous rights, | developed a theoretical approach | termed

Transformative Indigenous Rights Theory (TIRT).

The work of James Tully’s on public philosophy has particularly aligned with and informed my own
praxis-oriented approach. Tully advocates tying academic research pursuits to the political
challenges facing marginalized, but particularly Indigenous communities, while espousing that such
research also engages with those peoples enmeshed in their struggle for justice. It is an approach
that both compliments and is useful to Indigenous Peoples’ assertion of their rights. He proposes
undertaking research that exposes the struggles, social structures, power relations and
opportunities for contestation and change to analysis. Tully asserts, ‘studies in public philosophy are
thus specific toolkits offered to civic activists and civic minded academics working on the pressing

political problems of our time’ (2008, p.4).

Tully argues political theories can either endorse the usurpation of Indigenous rights, condoning
state actions of repression and dispossession, or they can support processes of Indigenous resistance
by challenging the legitimacy of these practices (2008, p.266). The public philosophy Tully espouses
is distinguished in not proposing theory from above the fray of political contestation, rather he
advocates that researchers expose the historical and normative social manifestations to public
scrutiny. In aligning critical philosophy more closely to specific struggles, Tully seeks to support more

practical outcomes rather than add to abstract theory.

Public philosophy strives to reassess areas of contestation around governance, challenging the
existing structures, questioning their natural and neutral status. It is an approach committed to
transforming power structures to better reflect those currently repressed to assert alternative

means to govern themselves. Tully asserts, ‘it is not only an interpretative political philosophy, but
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also a specific genre of critique or critical attitude towards ways of being governed in the present -

an attitude of testing possible transformation’ (2008, p.16).

For Indigenous peoples, and for this research project in particular, Tully’s innovation is in the melding
of philosophical thought with that of required political action on the ground in a bid to achieve
transformational change. It is an ‘analysis of the limits that are imposed on us and an experiment

with the possibility of going beyond them’ (Tully, 2008, p.82).

3.7.1 Bedrock Principles of TIRT

The approaches Tully and Foucault espouse assisted in the development of my own Transformational
Indigenous Rights Theory (TIRT). As with Tully and Foucault | seek to challenge and illuminate existing
power structures. Additionally, TIRT is grounded on a transformational premise that seeks to upend
the perceived natural order and legacy of colonialism. Significantly, however, TIRT is a theoretical
approach that strives to assert Indigenous Peoples aspirations, seeks practical outcomes and
envisions a future determined by Indigenous Peoples. It is an approach that examines liberalism’s
capacity to respond and seeks to prize open space to promote Indigenous conceptions of more

positive relations between Indigenous Peoples and settler-states.

A foundational principle of TIRT is enacting a decolonisation premise, that drives the transformative
imperative. Decolonisation is a unique requirement for Indigenous Peoples. It draws on postcolonial
theorists, such as Franz Fanon, Edward Said, Gayatri Spivak, Ngligi wa Thiong'o and others, who
confirm the ongoing impact of colonialism even after it formally ends. For Indigenous Peoples, where

the social structures of colonialism remain intact through the influx of settler populations, | argue
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that an Indigenous specific response is demanded to address this form of contemporary

colonization.

Though decolonising processes have been established globally, in being subjected to settler-states,
Indigenous Peoples’ experiences are distinct from other processes of colonisation. For Indigenous
Peoples the colonisers have generally stayed on the colonised territories, with settlers frequently
vastly outnumbering the Indigenous Peoples. Yet despite these imposed state structures, Indigenous
Peoples’ enduring sovereignty continues to persevere irrespective of the ongoing expressions of
colonialism, the settler-states denial of their culpability and repression, while police take the role of

an occupation force.

TIRT asserts that to move beyond the contemporary legacy of colonisation, a concerted
transformative decolonisation is required to address the structural oppression imbedded
throughout the social, economic and legal structures of the settler-state. TIRT contends that research
must facilitate Indigenous Peoples’ assertion of their sovereignty and their self-determination as
Peoples, to overcome experiences of colonisation through Indigenous conceived and empowering

responses.

Beth Swadener and Kagendo Mutua assert that ‘decolonising research is not only concerned with
building a theoretical foundation for studies that claim to engage in decolonising endeavours, but
also many decolonising researchers are actively engaged performatively in decolonising acts framed
variously as activism, advocacy, or cultural reclamation’ (2014, p.11). Such action-based research
may go beyond prevailing traditional Western academic approaches to research, by both engaging

and empowering Indigenous Peoples in the form of those actions. Research undertaken within a
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decolonisation intent moves beyond the abstract analytical to incorporate praxis. Swadener and

Mutua argue, ‘decolonising research is performative - it is enmeshed in activism’ (2014, p.5).

However, Brendan Hokowhitu warns that decolonization theory has been adopted as the ‘panacea’
or cure all for Indigenous researchers assessing contemporary Indigenous society, the impact of
colonization, and its ramifications (2016, p.85). Hokowhitu raises concerns that Indigenous Studies
merge theory and method in what he terms a ‘decolonial utopianism’ (2016, p.90). According to
Hokowhitu, decolonization theory restricts the exploration of Indigenous Peoples’ experiences to
that of being colonized (2016, p.89). For Swadener and Mutua this can prescribe a binary
polarisation of Western versus non-Western, and Indigenous ‘insider’ approaches that can be
difficult to verify, which can reinscribe privilege and exploitation (2014, p.6). They contend that
decolonisation research can also come from what they term a neo-positivism and an ‘identity

politics” backlash on interpretative research (Swadener, 2014, p.12).

Hokowhitu also argues that decolonisation approaches promote the pre-colonial as inherently
superior and authentic, implying that post-colonial culture is illegitimate, of less value or less
legitimacy than the precolonial form of Indigeneity. This causes what Hokowhitu terms an
‘ontological blunder” where the concept of indigeneity is removed from the present to focus on a
romanticised pre-colonial past (2016, p.91), developed through a ‘Western metaphysical pre-
occupation with ontology’s quest to uncover pure identity’ (Hokowhitu, 2016, p.89). This he suggests
is extended to place Indigenous Peoples in antithetical opposition to modernism, which promotes
the notion of pre-colonial Indigenous societies being ‘pre-modern’. According to Hokowhitu, ‘the
current preoccupation of Indigenous theorists with the idea of ‘decolonization’ has developed a
schizophrenic envisioning of an authentic Indigenous self-located in a pre-colonial past and, thus,

divorced from the materiality of the present’ (2016, p.89).
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However, linking decolonization with the espousal of pre-colonial or pre-modern cultural practices
is also a misnomer. Decolonization does not assert that culture is inherently tied to a historical place
in time, rather it asserts the empowerment of Indigenous Peoples and their capacity to evolve and
develop their culture in response to their historical and contemporary experiences of colonization
and aspirations for their communities, based on Indigenous cultural frames and ways of being, their
axiology and ontologies. Decolonial research seeks to expose the structural power relations, the
social and economic disparities between colonized Indigenous Peoples and colonizers. It aims to
redress the underlying structures that contribute to those divergencies, through justice and
reparation imperatives and the defence and promotion of Indigenous self-determination and

sovereignty.

Further, Tuck and Yang articulately argue that decolonisation cannot be used as a metaphor for social
justice, critical methodologies and the decentring of epistemologies. Rather, decolonisation must
seek to counter the legacy of colonialism and strive to address the power disparity and dispossession
experienced by Indigenous Peoples (2012, p.1). They are critical of decolonising processes that are
framed to assuage settler guilt, with gestures around social justice and equity, that may question a
focus on settler’s perspectives but fail to address the underlying sovereignty and dispossession of
Aboriginal people (Tuck, 2012, p.2). According to Tuck and Yang the term decolonization has been
used in the educational sector to refer to the invisibility of settler colonialism in curricula and
institutional governance structures while also promoting settler worldviews over a range of minority
views, through research that reassert and rationalize the existing oppressive structures and that

work to re-centre whiteness (2012, pp.2-3).

Importantly, Tuck and Yang also caution that ‘there are parts of the decolonization project that are

not easily absorbed by human rights and civil rights-based approaches to educational equity’ (2012,
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p.3). The constraints of a decolonisation approach within human rights frameworks, where settler-
states are the determiner of which rights are recognised domestically, further emphasises why a
transformative approach is necessary. This investigation of Indigenous rights addresses these
concerns by framing the study around the assertion of self-determination within a transformative
approach that questions the structural power dynamics and explores options for alternative
relations. As such, this research takes a proactive decolonisation approach in a bid to assert the

sovereignty and self-determination of Indigenous Peoples as a core objective of the research.

3.7.2 Leveraging Transformation

In developing the theoretical approach of this thesis, | also consider the transformative potential of
global Indigenous networks and activism. Tully suggests globalisation is, on the one hand, a
contemporary form of imperialism that no longer requires colonization but rather relies on its
imposition through global markets and its influence over a local governing class (2008, p.132).
Globalisation has established International financial institutions that instil hierarchical structures to
accommodate international trade and resource extraction from Indigenous lands (Tully, 2008,
p.128). At the same time, globalisation has provided ‘opportunity structures’ through global
Indigenous networks that support Indigenous activism, where human rights breaches can be
uploaded across the world, increasing pressure on states and corporations through broad

engagement via live internet feeds.

Indigenous Peoples contest the premises of neoliberalism and its market-based globalization,
confronting and challenging the hegemonic ideology of neo-liberal capitalism. Globalization
demands and opens new spaces for resistance. Shannon Speed argues that the use of force against

Indigenous Peoples can undermine the legitimacy of settler-states, where global Indigenous
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networks have effectively used social media as a means to counter considerable power imbalances.
The Zapatista have cogently asserted a form of rights not granted by the state and which challenges
state power (Speed, 2008, p.32), and in doing so are not only reconfiguring the discourse of rights
but reflecting their needs and asserting engagement with the state on their terms (Speed, 2008,
p.32). Speed suggests, ‘local mobilizations of the global discourse of human rights are products of
this kind of complex dialogic interaction... in which “local” people participate actively, bringing in

their local histories, understandings, and goals’ (2008, p.33).

Sheryl Lightfoot asserts what she terms, ‘Global Indigenous Politics’ is unique in responding to the
merging of local aspirations with global advocacy, while incorporating a transformative agenda
where both theory and practical outcomes converge to seek change domestically and at the
international level (2017, p.56). The transnational Indigenous rights movement is embedded in grass
roots activism, which according to Lightfoot, is ‘deeply anti-colonial in both nature and practice, and
consistently and in multiple ways challenges international structures of dominance and

subordination’ (2017, p.72).

Building on the work of theorists such as Tully, Speed and Lightfoot, a TIRT approach is enmeshed
within the Aboriginal voices, aspirations and strategies it seeks to promote. The means of analysis
incorporates praxis focused given the urgency of the rights issues Indigenous Peoples face. Abstract
theory disengaged from the realities of struggle cannot not respond effectively to the oppression
experienced by Indigenous Peoples. Achieving change requires pushing the envelope, extending

possibilities and holding states accountable by whatever means can be garnered.
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3.7.3 Enacting a TIRT Framework

A TIRT research approach is defined by and grounded on nine key principles. First and foremost, TIRT
research must reflect Aboriginal/Indigenous peoples’ priorities and needs to work closely with
Aboriginal/Indigenous communities to support the assertion of Indigenous self-determinations and
seek to contribute to Indigenous aspirations for decolonisation. Additionally, in undertaking a TIRT
approach the research needs to 2) challenge oppressive structures; 3) question what may be; 4)
strategise at the local national and global levels; 5) incorporate praxis; 6) not be constrained by the
status quo; 7) contribute to public discourse; 8) recognise that research is part of an ongoing process;

and 9) draw on and be guided by our forebears.

This research also endeavours to draw on my own experiences and heritage as an Aboriginal rights
defender. The proems at the start of each chapter provide another avenue to document personal
testimonies of histories and subjective experiences that inform and bring a broader historical and
cultural context to this study. As Foucault asserts, ‘we have to know the historical conditions that
motivate our conceptualization. We need a historical awareness of our present circumstance’

(Patton, 2014, p23).

Aboriginal people draw from our lived experience through a historical frame, immersed in the
repercussions of a pernicious history of invasion and expropriation. We are informed at a personal
level where trauma lives on through each preceding generation and are reminded as we move about
our lives of the incarceration rates, the suicides, the removal from our ancestral lands, severed from
our mother’s tongue, and bullied through a bureaucracy that seeks to control our actions, our
behaviours and the way we think. Our participation is constrained and our voices silenced, from a

society deeply threatened by the truth of Aboriginal claims, where according to Sandro Mezzadra
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et. al., ‘oral narrative has been the most potent weapon in retrieving the contentious past’ (2013,

p.35).

TIRT requires undertaking a critical study, historically contextualised through a reciprocal
collaborative relationship, that engages critical reflection and encourages the questioning of
normative legitimacy, as promulgated by Tully and Foucault. According to Tully a ‘genealogy provides
a toolkit for understanding the relations of knowledge, power and ethics in which they think and

act’ (2008 p.83).

In analysing power relations within a decolonial framework, TIRT asserts that it is also necessary to
consciously consider the pervasive impact of patriarchy within the broader colonial social structures
of society, while also evaluating its prevalence within our own Indigenous communities, often as a
result of colonialism. My own community was matriarchal, and Aboriginal women across Australia
had their own ceremonies and sacred business, ‘they had specific economic and social rights and
obligations in regard to ritual and other affairs that were specifically ‘women’s business” (Berndt,
1983, p.15). Indeed, Indigenous communities globally generally respected women as contributors
to their communities, as bearers of future generations and as a life-giving force. A TIRT analysis needs
to consider the impact of colonisation, the patriarchal values it sought to impose, and how these
may be reflected in contemporary expressions of Indigenous culture, political relations and assertion
of Indigenous rights. It also recognises that this requires specific consideration of colonialism’s
impact on Indigenous women, to ensure research doesn’t inadvertently replicate those patriarchal

structures and processes imposed on Indigenous communities.
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TIRT research actively works to decolonise by:

Reflecting Indigenous Priorities

Responding to political priorities as identified by the Aboriginal/Indigenous community
to assert Indigenous self-determinations and promote decolonisation. In undertaking a
TIRT study, the researcher must work closely with Aboriginal/Indigenous communities,
to collaboratively identify the research topic and the methodological approach to

implement it.

Challenging oppressive structures

Reviewing and critiquing the use of repressive and disciplinary power to supress
Indigenous Peoples, identifying and analysing what Foucault termed biopower
structures, considering the complex weave of power throughout society, often portrayed
as natural, that can go unchallenged. It requires a review of any existing formal
mechanisms for Indigenous Peoples to assert their self-determination and decision-
making and how these might be utilised or how they may lack capacity to facilitate
Indigenous decision-making. Additionally, TIRT research reflects on politics and power-
structures that either block, control or facilitate decision making. Significantly, TIRT
examines the capacity of Indigenous Peoples to effectively respond to areas of

contestation.

Questioning what may be?
A TIRT analysis actively encourages a longer-term perspective of what alternatives may

be possible to strengthen the expression of Indigenous sovereignty and self-
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determination. A longer-term approach assists to free thinking from current repressive

experiences which may constrain a survey of potential outcomes.

Strategising at the local, national and global level:

TIRT uses a range of strategies to identify, develop and exploit opportunities to challenge
structural power disparities. These may vary from local and national actions to pressure
settler-states, to international advocacy to leverage domestic outcomes and hold settler-
states accountable. These strategies may take the form of direct action/protest to using
the legal and institutional mechanisms available, to highlight the disparity between
global commitments and national implementation and to seek accountability for

violations of Indigenous rights.

Incorporating Praxis

Praxis or action-based research is a key strategy of TIRT that seeks to proactively
empower participants and politically respond to areas of contestation. However, the
form TIRT takes will depend on the analysis provided through the strategising phase. It
may take the form of national processes through political protest, hosting Indigenous
gatherings on a theme, submitting written submissions and raising media attention on a
particular matter. Additionally, a praxis may include an international focus through
engagement in United Nations mechanisms and/or submitting complaints or legal
action. Importantly, all international strategies are directly tied to local aspirations. The

praxis initiative will depend on what is deemed the most effective strategically.
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Vi.

Vii.

Do not be constrained by the status quo

Research topics should be informed by the aspirations of the Indigenous community, in
collaboration with the researcher, to address injustices and assert Indigenous rights to
self-determination. Placing too much weight on consideration of the limitations of
current political climates can inadvertently act to restrain perceptions of what may be
achieved and indirectly undermine decision-making. Though this may be a pragmatic
consideration, it can act to censor praxis to what may be considered as feasible. In a
climate of suppression this will be more acutely felt by those subject to that repression
and so must consciously be challenged. Coordinated praxis in whatever form can in itself

act to empower and counter experiences of oppression.

Contributing to public discourse

Research should endeavour to contribute to public discourse, to hold settler-states
publicly and internationally accountable to further norm contestation and/or to
contribute to Indigenous local, national and global political networks. It should also seek
to counter discourses that promulgate racism. This is an important strategy to counter
broader social endorsement of punitive and oppressive approaches targeted against
Indigenous Peoples. In addition, proactive campaigns can educate the public on state
obligations in relation to Indigenous rights. Further, it can foster an awareness of the
benefits for both Indigenous and non-Indigenous peoples of treaties and the
acknowledgement that settler-states’ legitimacy depends on the recognition of the dual
sovereignty between Indigenous Peoples and states, to move to post-colonial and

respectful relations.
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viii. Recognise that research is part of an ongoing process

Research should also recognise that it is part of a continuous and perpetual struggle. We
are building on efforts of our ancestors, forebearers and warriors who’ve gone before.
It recognises that the struggle is of a people and wi