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Emotionality in Domestic Violence Evidence-in-Chief: Towards an Unbiased and Rational Legal Fact-Finding
Domestic Violence Evidence-in-Chief represents a significant shift in evidentiary practice in Domestic and Family Violence cases. These pre-recorded statements, typically captured shortly after an incident, offer an immediate and seemingly authentic account of events. However, concerns have been raised about the potential introduction of extra-legal influences through elements visible or audible in the recordings. One such element is emotionality, as complainants’ emotional displays in the footage may impact fact-finders’ credibility assessments and legal decision-making. Research on the Emotional Victim Effect suggests that visibly distressed victims of sexual assault tend to be perceived as more credible than emotionally neutral ones. However, there is limited understanding of whether this effect also applies to Domestic Violence Evidence-in-Chief. Moreover, it has been established through experimental research in other contexts that jurors’ own emotional states influence how they evaluate evidence and make judgements. This article highlights the risk of emotional bias in pre-recorded evidence and calls for further empirical investigation. The aim is to inform the development of evidence-based practices to promote rational fact-finding in Domestic and Family Violence prosecutions.
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Introduction
Domestic and family violence is widespread – affecting one in four women in Australia since the age of 15 (Australian Bureau of Statistics 2022). The majority of incidents go unreported. In New South Wales, for instance, police receive around 2,500 reports each month, yet this is estimated to represent only 40% of actual incidents (NSW Council of Social Service 2021). Reasons for underreporting include fear of revenge or further violence, feelings of shame or embarrassment, beliefs that the incident was not serious enough, and the practical burdens associated with making a report (Birdsey and Snowball 2013). 
To improve prosecution rates and reduce reliance on victim testimony, police and prosecutors in Australia and other common law jurisdictions have increasingly pursued so-called ‘victimless prosecutions’ (Westera and Powell 2015). In some cases, they may still include the use of a victim’s statement, provided it falls within one of the recognised hearsay exceptions, such as those in ss 65 (maker of the representation unavailable) and 66A (contemporaneous statements about a person’s health, feelings, state of mind etc)  of the Uniform Evidence Law. However, the effectiveness of such prosecutions is often limited, as police investigations frequently fail to gather sufficient alternative evidence, such as written statements from other witnesses, photographs of injuries, medical evidence, or recordings of emergency calls or CCTV footage, which are often missing or incomplete (Westera and Powell 2015). To improve the quality of evidence in Domestic and Family Violence cases, legislative reforms across Australia and New Zealand have made it permissible for video-recorded statements, such as those captured via body-worn or portable devices, to be admitted as evidence-in-chief (Crimes (Domestic and Family Violence) Legislation Amendment Act 2015 (ACT), ss 77-81G; Criminal Procedure Amendment (Domestic Violence Complainants) Act 2014 (NSW), pt 4B; Justice Legislation Amendment (Body-Worn Video and Domestic Violence Evidence) Act 2017 (NT), pt 3A; Criminal Procedure Act 2009 (Vic), ss 387C-387N; Evidence Amendment Act 2016 (NZ), s 106), bypassing traditional hearsay restrictions and allowing the prosecution to rely on recordings rather than testimony (Criminal Procedure Amendment (Domestic Violence Complainants) Act 2014 (NSW), s 289I(1)). In other jurisdictions, such recordings are increasingly being admitted under the general hearsay exceptions.
However, this new form of evidence may contain contextual information and displays of emotion that might not have been revealed to a fact-finder had the evidence been presented to them in the form of testimony (Roberts and Ormerod 2021). A key concern is complainant emotionality captured in the footage – both audible and visible – which may shape credibility assessments and, subsequently, verdicts (Kaufmann et al. 2003). This article argues that the change in mode of evidence presentation might influence both how the complainant is perceived and the evidence evaluated. In particular, the use of pre-recorded complainant statements introduces new risks of emotional bias in legal fact-finding, which might undermine rational fact-finding.
One relevant psychological phenomenon is the Emotional Victim Effect, which suggests that visibly distressed victims of sexual assault tend to be perceived as more credible than emotionally neutral ones (Ask and Landström 2010). Domestic Violence Evidence-in-Chief is often the primary or only piece of evidence in domestic and family violence cases, and so the outcome will usually turn on the fact-finder’s assessment of a complainant’s credibility (Roberts and Ormerod 2021). However, there is limited understanding of whether the Emotional Victim Effect also shapes legal decision-makers’ perceptions and reasoning when the complainant’s evidence-in-chief is presented in the form of a recording. Moreover, jurors’ own emotional states shape how they evaluate evidence and make judgements (Georges, Wiener, and Keller 2013; Nuñez et al. 2015), with compassion for the victim potentially explaining the effect of victim emotional demeanour on credibility judgements (Ask and Landström 2010; Landström, Ask and Sommar 2019).
The article has three parts. The first section provides an overview of recorded complainant statements as a new form of evidence in Domestic and Family Violence cases, setting out the legal context, intended benefits, and some emerging concerns regarding their probative value and fairness. The second section focuses on the problem of emotionality, drawing on psychological research to examine, first, how complainant’s emotional expressions can shape fact-finders’ perceptions of credibility and influence verdicts, and then, in the second part, how the emotional responses of viewers can also influence their decision-making. The final part considers how these issues are currently addressed – primarily through judicial instructions to juries – and proposes more evidence-based approaches to improve these directions, with the aim of promoting more rational and unbiased fact-finding in Domestic and Family Violence trials.
Domestic Violence Evidence-in-Chief: A New Form of Evidence
Video-recorded statements by complainants have become a critical part of prosecution cases in criminal proceedings for domestic and family violence offences, allowing statements recorded at the scene to be played as evidence-in-chief (Yeong and Poynton 2022). Such practices have been increasingly adopted in jurisdictions across Australia and New Zealand (Iliadis et al. 2024; Walton, Brooks, and Li 2021).
Traditionally, statements made out of court would be excluded under the hearsay rule. However, in most jurisdictions, legislation has been enacted that enables the prosecution to rely on complainants’ audio- and video-recorded statements in Domestic and Family Violence cases (Crimes (Domestic and Family Violence) Legislation Amendment Act 2015 (ACT), ss 77–81G; Criminal Procedure Amendment (Domestic Violence Complainants) Act 2014 (NSW), pt 4B; Justice Legislation Amendment (Body-Worn Video and Domestic Violence Evidence) Act 2017 (NT), pt 3A; Criminal Procedure Act 2009 (Vic), ss 387C–387N; Evidence Amendment Act 2016 (NZ), s 106). The first jurisdiction to enact such a reform was New South Wales, where, in 2015, the Criminal Procedure Amendment (Domestic Violence Complainants) Act 2014 (NSW) inserted provisions in the Criminal Procedure Act 1986 (NSW) that enabled domestic violence complainants to give evidence-in-chief via police-recorded interviews (Criminal Procedure Amendment (Domestic Violence Complainants) Act 2014 (NSW), pt 4B; Criminal Procedure Act 1986 (NSW)). Similar provisions were later adopted in other Australian jurisdictions, including the Australian Capital Territory (Crimes (Domestic and Family Violence) Legislation Amendment Act 2015 (ACT), ss 77-81G), the Northern Territory (Justice Legislation Amendment (Body-Worn Video and Domestic Violence Evidence) Act 2017 (NT), pt 3A), and Victoria (Criminal Procedure Act 2009 (Vic), ss 387C–387N). In 2018, New Zealand also introduced Victim Video Statements, recorded at the scene of domestic violence incidents, to be used as evidence-in-chief (Evidence Amendment Act 2016 (NZ), s 106).
In New South Wales, legislation and police operational policies explicitly regulate the obtaining and use of Domestic Violence Evidence-in-Chief statements. Section 289D of the Criminal Procedure Act 1986 (NSW) provides that such a statement may be recorded only by a police officer, and only with the complainant’s informed consent. The recording must be made as soon as practicable after the alleged offence ((Criminal Procedure Act 1986 (NSW), s 289D(b)). It may take the form of an interview consisting of questions and answers (Criminal Procedure Act 1986 (NSW), ss 283E(1), 289F(2)). The Act also requires that, in the recorded statement, the complainant states their age, and affirms the truth of the representation (Criminal Procedure Act 1986 (NSW), s 283E(2)). If the statement is fully or partly in a language other than English, it must either contain an English translation within the recording itself or be accompanied by a separate written English translation (Criminal Procedure Act 1986 (NSW), ss 283E(3), 289F(4)). Police officers must receive special training before being authorised to make the recordings (Yeong and Poynton 2022). They are issued a detailed booklet that sets out questions they have to ask when interviewing complainants at the scene. It also suggests that, if possible, the interview should be limited to 15 minutes (Simpson 2024).
Before proceeding to trial, a prosecutor must consider several factors in deciding whether the complainant gives evidence orally or in the form of a recorded statement. These include the complainant’s preferences, any evidence of intimidation by the defendant, and the objectives of the Crimes (Domestic and Personal Violence) Act 2007 (Criminal Procedure Act 1986 (NSW), s 283G), which aim to ensure the safety and protection of all victims and witnesses of domestic violence, and to reduce and prevent violence between people in a domestic relationship (Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 9). The recording may be played in court and serve fully or partly as the complainant evidence-in-chief (Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 289F(1)). In jury trials, a transcript of the recorded statement may be provided to the jury if it would help their understanding (Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 289K).
One of the central aims of these reforms was to address barriers to effective justice in Domestic and Family Violence cases, such as the re-traumatisation complainants often face from having to confront their alleged abuser in court while still recovering from prior trauma (Katirai 2020). The introduction of Domestic Violence Evidence-in-Chief allows complainants to give their statement via recorded video, reducing the need for in-person testimony during the evidence-in-chief phase and thereby limiting both the trauma associated with giving evidence in front of defendants, and the risk of intimidation by the defendant (NSW Police 2025; Women’s Legal Service NSW 2025). However, complainants may still be required to attend court for cross-examination or re-examination and may therefore still have to face the accused at trial (Criminal Procedure Act 1986 (NSW), s 283F(5)).
Furthermore, as with written statements, a video-recorded statement enables a prosecution to proceed where a complainant declines to support it (Westera and Powell 2015).
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[endnoteRef:1] Importantly, Domestic Violence Evidence-in-Chief has been shown to increase the probability of both convictions and guilty pleas in Domestic and Family Violence cases (Yeong and Poynton 2023). Evidence from New Zealand similarly suggests that Victim Video Statements may increase the likelihood of an early guilty plea (Walton, Brooks, and Li 2021). [1:  For the purposes of the uniform evidence law (including the Evidence Act 1995 (NSW), a complainant who refused to testify would be considered ‘unavailable’. Evidence of the representations made by the complainant in the recording would be admissible provided the conditions set out in the exception to the hearsay rule for representations made by such persons (section 65) are satisfied. Section 289F(5) Criminal Procedure Act 1986 (NSW) provides that ‘a complainant who gives evidence wholly or partly in the form of a recorded statement must subsequently be available for cross-examination and re-examination.’ However, where a complainant declines to support a prosecution, evidence of the representations made by the complainant in the recording will be given by another person who was present at the scene - most likely the officer who made the recording.  As the complainant is not giving evidence, the provisions in Chapter 6 Part 4B of the Criminal Procedure Act, including section 289F(5), are inapplicable. 
] 

Another benefit of recorded statements is their potential to preserve the complainant’s account at a time when their memory is still fresh, reducing the risk of later memory deterioration or distortion (Roberts and Ormerod 2021). While written statements are also typically taken during investigations and can be used to refresh a witness’ memory at trial (Roberts and Ormerod 2021), recorded interviews capture not only the complainant’s responses, but also the specific questions asked by police. This can offer a more complete and transparent account of the interaction, providing a clearer view of how statements were elicited (including aspects such as police conduct and adherence to procedure) (Simpson 2025; Roberts and Ormerod 2021). However, as the recordings are produced and directed by police, they still reflect a mediated version of the complainant’s story, shaped by what is asked, how it is asked, and what is included and excluded in the recording (Simpson 2025). 
Despite these limitations, video-recorded statements are often perceived to be inherently more objective and accurate than written police reports (Jones, Crozier, and Strange 2017). Their vivid audio-visual details and emotive impact offer an apparently objective first-person account that presents compelling evidence to triers of fact (Pezdek 2020). For instance, studies suggest that police and prosecutors tend to treat these recordings as closer to the truth than testimony (Moore and Singh 2018), and prefer them due to the ability to capture the raw emotion of events (McCulloch et al. 2019). However, this same vividness and emotional salience may compromise the objectivity that recorded statements are presumed to provide. Triers of fact may respond more to the complainant’s emotional display than to the factual content of their account, potentially introducing bias into their credibility assessments and decision-making (Kaufmann et al. 2003). The extent to which such emotional biases influence the interpretation of recorded evidence, and undermine the aim of rational fact-finding, remains unclear (Jones, Crozier, and Strange 2017). The next section will consider the role of emotionality in recorded statements – both displayed by the complainant and evoked in viewers – and its potential impact on legal decision-making.
The Problem of Emotionality
The law of evidence limits the admissibility of ‘credibility evidence’, which refers to evidence relevant only to assessment of the credibility of a witness, or to credibility and another purpose but inadmissible for that other purpose (Evidence Act 1995 (NSW), s 101A). However, the distinction that law attempts to draw between credibility evidence and evidence relevant to a fact in issue is often indistinct and unhelpful (Palmer v The Queen 1998, 193 CLR 1). This issue becomes particularly significant in cases where the only evidence is the competing accounts of the complainant and the defendant, as the outcome will depend entirely on the assessment of their credibility (Roberts and Ormerod 2021).
Although trials are intended to be rational fact-finding processes, this ideal can be difficult to realise in practice. Research suggests that the presence of emotional content – especially through multi-sensory forms of evidence such as audio-visual recordings (Fernández-Aguilar et al. 2019) – can undermine this goal by influencing how information is processed and evaluated (Kaufmann et al. 2003).
 This section explores two related issues. In the first subsection, drawing on empirical evidence on the Emotional Victim Effect, the focus is on how the emotional demeanour of complainants in recorded evidence influences how their credibility is assessed, and verdicts. In the second subsection, the focus shifts to the emotional responses of viewers of audiovisual evidence, and how these emotions might affect their legal decision-making.
Complainant Emotionality and the Emotional Victim Effect
Empirical research suggests that female complainants of physical assaults who display distress in their testimony tend to be perceived as more credible than those who appear emotionally neutral (Ask and Landström 2010). This phenomenon, known as the Emotional Victim Effect, has been demonstrated by multiple studies (van Doorn and Koster 2019; Nitschke, McKimmie, and Vanman 2019). It shows how emotional expression can act as a cue for credibility assessment, even though in reality it is not a reliable indicator of witness honesty or accuracy (Nitschke, McKimmie, and Vanman 2019). Victims’ emotional expressions can further influence guilt judgments and verdicts. While some findings suggest that judges may be less influenced by emotional displays (Wessel et al. 2006), laypeople remain susceptible (Kaufmann et al. 2003), which is particularly relevant in jurisdictions where trials are conducted before juries. Public expectations around victim emotionality are also gendered: male victims are more often expected to show anger or hatred, while female victims are expected to express fear, anxiety, or sadness (Wrede and Ask 2015), and to do so more intensely (Bosma et al. 2018). As interviews with lay judges illustrate, these expectations are often explicitly gendered; for example, some lay judges stated that “women cry, and men are pissed off” and that “it is mostly women who start to cry” (Heber and Fredriksson 2025, 720). These stereotypical expectations may shape credibility judgements, those judgements favouring those who conform to them, and disadvantaging those who do not.
Most research on the Emotional Victim Effect has focused on victims of rape (van Doorn and Koster 2019) yet there is a clear need to extend this to Domestic and Family Violence victims, who may also display diverse emotional reactions that could impact credibility assessments. While distress is typically associated with increased credibility, many complainants exhibit emotional neutrality or apathy (Avdibegovic, Brkic, and Sinanovic 2017), which, due to the Emotional Victim Effect, may lead to decreased perceived credibility. Anger is another common emotional response (Avdibegovic, Brkic, and Sinanovic 2017), yet it deviates from the stereotypical traits of the passive, distressed ‘ideal victim’, particularly in women, as it is associated with agency and control (Bosma et al. 2018). Others may even display anxiety laughter, where laughing is used as a coping mechanism (much like crying) as a reaction to traumatic experiences (Ladegaard 2013), to release tension caused by anxiety (Giles and Oxford 1970). All these variations in emotional expression can significantly influence how credibility is judged, especially when they do not align with societal expectations of how a victim ‘should’ behave (Bosma et al. 2018). This is particularly important, as low perceived credibility in Domestic and Family Violence cases is associated with case attrition, which in turn may discourage victims from seeking justice or support (Epstein and Goodman 2018).
While these effects have been well-documented in research using mock written, live, or video testimonies (van Doorn and Koster 2019), Domestic Violence Evidence-in-Chief presents a unique form of evidence. These statements are meant to be recorded as soon as possible after the alleged incident (Criminal Procedure Act 1986 (NSW), s 289D(b)), often at the scene, capturing the victim’s emotional state in real time (Iliadis et al. 2024). This immediacy may enhance the occurrence and impact of emotional expression on credibility judgements, especially in Domestic and Family Violence cases where the pre-recorded complainant statement is often the only evidence available (Roberts and Ormerod 2021). It is also possible that complainants’ emotional demeanour has a greater effect on credibility assessments in video statements, as this format makes emotional expression more salient (Nitschke, McKimmie, and Vanman 2019). Given this heightened potential for emotional influence, it is crucial to understand how the Emotional Victim Effect may operate specifically in the context of Domestic Violence Evidence-in-Chief.
To better understand why emotional expressions carry such weight in shaping perceptions of credibility, it is helpful to consider the psychological mechanisms that may underlie this effect. Several psychological theories have been proposed to explain how the Emotional Victim Effect may operate. For instance, people have expectations about what kind of emotional expressions are appropriate in certain situations (Shields 2005). Beliefs and stereotypes of ideal victims exist too (Ask and Landström 2010; Wrede and Ask 2015), which include what emotions are typical and expected as such. When victims do not conform to these expectations, a phenomenon labelled ‘expectancy violation’ may occur, which can negatively influence assessments of their credibility (Ask and Landström 2010). This mechanism may underlie the Emotional Victim Effect: complainants whose emotional expressions align with observers’ expectations are judged as more credibile than those who remain emotionally neutral (Landström, Ask and Sommar 2019).
The emotional reactions of fact-finders[endnoteRef:2] to a complainant’s demeanour may also contribute to the Emotional Victim Effect. Emotional complainants may have a stronger emotional impact on the viewer, evoking feelings of compassion (Ask and Landström 2010). People often use their own emotional states as a shortcut to process and evaluate information. As a result, victims who appear more emotional may be judged as more believable simply because they cause empathy in the viewer (Ask and Landström 2010). Evidence from lay judges further suggests that decision-makers may also recognise, to some degree, that their own emotional responses guide their credibility assessments, sometimes describing their judgements as being influenced by intuition or gut feelings (Heber and Fredriksson 2025). [2:  We use this term because a majority of contested proceedings will be heard in judge-alone trials with a relatively small proportion – those involving serious assaults and sexual offences, for example – tried on indictment before a jury. While there are studies that suggest judicial officers report awareness that emotion might affect their reasoning, and adopt various strategies to counteract it (Roach Anleu and Mack 2017, 2021), it is not known whether these strategies are effective. Furthermore, research suggests that judges, like jurors, are generally influenced by the same socially shaped assumptions and stereotypes, as they are human decision-makers too (Australian Law Reform Commission 2022).
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The Emotional Victim Effect may also be mediated by the Heuristic-Systematic Model (Chaiken 1980). This model suggests that people process information either systematically, by carefully analysing it, or heuristically, by relying on mental shortcuts. Emotional expressions can trigger heuristic processing: if a victim appears distressed, matching the viewer’s stereotype of how a domestic violence victim ‘should’ behave, they may be judged as more credible. If the victim’s emotional demeanour does not align with expectations, their credibility may be questioned (Nitschke, McKimmie, and Vanman 2019). 
These psychological mechanisms suggest that emotional expression can influence credibility judgments both by violating expectations and by triggering emotional responses in observers. In the next section, the focus shifts to jurors themselves, examining how their emotional reactions to viewing audiovisual evidence might shape – and potentially bias – the fact-finding process.
[bookmark: _Toc201600833]Juror Emotional Response to Evidence
It is well established that jurors’ emotional states can significantly influence how they process evidence and decide on a defendant’s guilt (Georges, Wiener, and Keller 2013; Semmler and Brewer 2002; Nuñez et al. 2015; Nuñez et al. 2017; van Doorn et al. 2025). For instance, in studies involving rape and first-degree murder cases, anger has been found to influence juror decision-making, causing more punitive attitudes towards the defendant, more weight placed on evidence congruent with their feelings, and a more impulsive and less objective evaluation of the evidence (Georges, Wiener, and Keller 2013; Nuñez et al. 2015). In contrast, sadness appeared to have no direct impact on verdicts in a first-degree murder scenario following an attempted robbery (Nuñez et al. 2017), but it was associated with more careful and systematic information-processing in a study involving a motor vehicle accident resulting in death (Semmler and Brewer 2002).  
There are good reasons to suppose that statements recorded when police attend calls for assistance in domestic and family violence cases, used as a complainant’s evidence-in-chief, will elicit stronger emotion responses from fact-finders than is the case when such evidence is presented in more traditional forms  – testimony and documentary evidence. Citing views expressed by Swig (2010), Moore and Singh (2018) suggest that various assumptions are made about the power of such recordings. They transport viewers to the time and scene of the incident, allow them to see and hear the raw emotions of complainants, to visualise the occurrence of the event, and to engage with it on an emotive level. Empirical research suggests that such assumptions might be well-founded. It has been observed that compared to documentary and testimonial evidence, not only do images convey information differently, they convey different information (Bandes & Salerno 2014). Studies have shown that while both verbal and visual stimuli can elicit emotional responses, visual images tend to have a stronger impact (Nuñez et al. 2016), and audio-visual materials have particularly powerful and lasting effects on jurors (Fernández-Aguilar et al. 2019). In line with this, Landström, Ask, and Sommar (2019) found that presentations that are temporally and spatially proximate to the event – such as live or recorded statements viewed shortly after the incident – tend to evoke stronger feelings of compassion in viewers. Jurors’ emotional reactions to such evidence may therefore shape, and even become central to, the fact-finding process. The evidential use of statements recorded in circumstances that are likely to provoke strong emotional responses from those who view them, is likely to become a more frequent occurrence.     This raises an important question: how can we be confident that emotionally charged and emotionally evocative Domestic Violence Evidence-in-Chief serves the truth-finding process, rather than undermining it by introducing bias? Bandes and Salerno argue that an approach that “overlooks affective influences is likely to be particularly poorly equipped to evaluate the probative value or prejudicial effects of modern forms of evidence” (Bandes & Salerno, 2014: 1009). Consideration needs to be given to the way in which this form of evidence conveys information, the emotion it is likely to provoke in the fact-finder, and the effect that this is likely to have on evaluation of the evidence.

Practical Responses: What is Done and What can be Done
 In jury trials, to counteract the influence of emotion on juror decision-making, the justice system has relied on various procedural safeguards – primarily judicial instructions. Judges typically provide such directions during the summing-up of the trial, just before jury deliberation. A common example instructs jurors that they: ‘must not let sympathy or emotion sway (their) judgment’ (Judicial Commission of NSW 2024).
These instructions rest on the assumption that emotion disrupts or substitutes logical reasoning, and that it can be consciously set aside (Bandes and Salerno 2014). However, this rationale is increasingly challenged by cognitive science research, which shows that emotion and cognition are closely intertwined, also at a neural level (Pessoa 2008). For instance, individuals with brain damage to regions responsible for emotional processing often exhibit impaired decision-making abilities, suggesting that emotions are essential to reasoning (Damásio 2005). Emotional processing cannot be easily turned off; we necessarily and unconsciously rely on it to screen, organise, and prioritise information (Bandes and Salerno 2014). As such, expecting jurors to suppress their emotions when evaluating evidence is unrealistic (Ask and Landström 2010), with efforts being ineffective, and sometimes even amplifying their effect (Salerno 2021). 
Some judicial directions attempt to account for emotional variability in responses to Domestic and Family Violence. Section 60 of the Jury Directions Act 2015 (Vic), for instance, instructs jurors that ‘people may react differently to family violence and there is no typical, proper or normal response to family violence’ (Jury Directions Act 2015 (Vic), s 60(b)(i)). Similarly, the Queensland Supreme and District Court Bench Book advises that jurors: ‘must ignore any feelings of sympathy for, or prejudice against, the defendant or anyone else connected in any way to this trial. Emotion is to play no part in their deliberations’ (Queensland Courts 2017).
Despite these efforts, the empirical evidence supporting the effectiveness of judicial instructions remains limited. While most research has focused on sexual assault cases, the findings are not encouraging (Nitschke and McKimmie 2024). One study examining the Emotional Victim Effect in a mock sexual assault trial compared three types of judicial directions: standard witness instructions from the Queensland Supreme and District Court Benchbook (Queensland Courts 2017); educational instructions addressing stereotypes about sexual assault victims; and educational instructions explaining the trauma sexual assault victims may undergo, including symptoms and coping strategies (Nitschke, McKimmie, and Vanman 2023). Although both the standard and educational trauma instructions reduced juror reliance on the complainant’s emotional expression when assessing credibility, they also made jurors evaluate the complainant more negatively overall, regardless of their emotional display (Nitschke, McKimmie, and Vanman 2023). This suggests that while certain instructions might help mitigate emotional bias, they might also make jurors more sceptical of the complainant in general, which is highly problematic.
So far, however, no studies have examined whether similar educational instructions could assist jurors in evaluating the emotional content of Domestic Violence Evidence-in-Chief. In this context, directions could be developed that explicitly explain how emotional responses – both in the complainant and the viewer – can influence decision-making. These instructions might encourage jurors to recognise and monitor their own emotional reactions, and to actively try to counteract their influence on evidence evaluation (Salerno 2021). We are not aware of any jurisdiction in which such warnings have been adopted. Development of such directions requires empirical insight into how emotionality in videorecorded evidence shapes credibility assessments and decision-making. This is currently lacking. Further research into the mechanisms underlying the Emotional Victim Effect is also necessary, as this is crucial to understand how to avoid or counteract the effect (Nitschke, McKimmie, and Vanman 2023). 
Even if judicial instructions could help reduce emotional bias, a deeper concern remains: jurors may respond emotionally to the complainant’s demeanour in a way that influences their reasoning (Kaufmann et al. 2003). The Australian Law Reform Commission has recognised this risk, warning that emotionally charged evidence may lead fact-finders to base their decisions on factors ‘logically unconnected with the issues in the case’, such as sympathy, horror, or an instinct to punish (Australian Law Reform Commission 1985, [644]). Where such emotional influence is likely, the use of video-recorded evidence-in-chief may be inappropriate, as it risks undermining rational fact-finding. 
In light of these risks, another approach in a jury trial could be to exclude highly emotionally charged evidence. The exclusionary provisions of the uniform evidence legislation require judges to exclude prosecution evidence if the risk of unfair prejudice – for example, where evidence ‘engenders such antipathy towards the accused that the fact-finder is unwilling to give them the benefit of any reasonable doubt’ (Palmer 1994: 171) – outweighs its probative value (Evidence Act 1995 (NSW), s 137). This is particularly relevant where emotional evidence affects fact-finder’s decisions because of their emotional reactions to it (Salerno 2021). However, the application of this exclusionary provision to Domestic Violence Evidence-in-Chief would be difficult, as assessing whether a recording is more prejudicial than probative would require being able to anticipate the nature and intensity of the emotional responses it might provoke in jurors, and whether those responses could improperly influence their decision-making. This is a complex psychological judgement that would challenge even trained experts (Salerno 2021). In the absence of a clear understanding of the nature of emotion and the way in which it affects the reasoning process, appellate courts are likely to take the view that the risk of unfair prejudice can be addressed by a strong warning to the jury about the need to set emotion aside, however ineffective that warning might be.
These issues highlight the urgent need for empirical research to inform effective, evidence-based strategies to ensure that Domestic Violence Evidence-in-Chief supports, rather than undermines, fair and rational fact-finding. 
Concluding Thoughts
Domestic Violence Evidence-in-Chief represents a promising innovation in Domestic and Family Violence prosecutions. By capturing complainant accounts soon after the alleged incident (Criminal Procedure Act 1986 (NSW), s 289D(b)), it offers greater immediacy and accuracy (Roberts and Ormerod 2021), and reduces the risk of re-traumatisation (Katirai 2020), by limiting the need for in-person testimony. It also remains admissible when complainants withdraw or recant (Westera and Powell 2015), and it has been associated with increased rates of convictions (Yeong and Poynton 2023) and early guilty pleas (Walton, Brooks, and Li 2021). These benefits have led to the increased use of this new form of evidence in Domestic and Family Violence trials across Australia and New Zealand (Iliadis et al. 2024).
However, as this article has demonstrated, these advantages must be weighed against significant and underexplored risks. The audio-visual immediacy of Domestic Violence Evidence-in-Chief introduces extra-legal factors, particularly emotionality, that may influence fact-finders’ credibility assessments and verdicts in unintended ways (Roberts and Ormerod 2021). Complainants’ emotional expressions may trigger the Emotional Victim Effect (Ask and Landström 2010), or provoke emotional reactions in jurors that may undermine rational evaluation of evidence (Georges, Wiener, and Keller 2013; Nuñez et al. 2015).
Despite increasing reliance on Domestic Violence Evidence-in-Chief, there is currently no empirical research examining how its emotional content affects legal decision-making. Psychological studies on other forms of testimony suggest that emotions can bias juror reasoning (van Doorn and Koster 2019; Nitschke, McKimmie, and Vanman 2019), but efforts to counteract these effects, primarily though judicial instructions, have shown limited or even counterproductive effects (Nitschke and McKimmie 2024). Without context-specific research on videorecorded evidence-in-chief, courts risk relying on a tool which emotional impact may undermine procedural fairness, especially where the recording is the primary or only piece of evidence in a case (Roberts and Ormerod 2021).
This article calls for a critical, research-informed approach to the use of Domestic Violence Evidence-in-Chief. If this evidence is to be central to Domestic and Family Violence prosecutions, its use must be supported by empirical evidence on its psychological effects and by the development of effective safeguards. These might include warnings that explicitly address the influence of emotional content – both in the footage and within jurors themselves – and encourage fact-finders to recognise and monitor their own emotional responses to it during deliberation (Salerno 2021). If such strategies prove ineffective, more restrictive use of Domestic Violence Evidence-in-Chief may be considered, especially if highly emotionally charged. Ensuring that this new form of evidence aligns with the legal system’s commitment to rational fact-finding, fair and unbiased, should be a priority for future research and legal reform.

