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For Australian legal historians the early

years of the colony of New South Wales have been

a fruitful field of research and interest.

Extensive treatments of the foundation of the law

and constitution include works of A.C.V. Melbourne

(Early Constitutional Develooment in Australia),

Dr. C.H. Currey ("Chapters on the Legal History of

New South Wales, 1788-1863"), and Dr. S.H.2Z.

Woinarski ("The History of Legal Institutions in

Victoria"), together with the recent publications

~

of Professors A.C. Castles (An Introduction to
 

Australian Lesal History), and L.A. Whitfield
 

r

i
a(Founders of the Law in Australia). More

 

specialised treatments of particular topics include

those in other works of Dr. Currey (The Brothers
 

Bent, Sir Francis Forbes), and works by lr. J.l.
  

Bennett (A History of the Supreme Court of New

South Vales, "Ihe Vice-Admiralty Court of New South
 

TT
yyWales", "Equity Law in Colonial New South Wales",

+3 Wie 4 wy " 4. ’ TTthe New South Wales Bar, etc.), ir.A History o:

K.G. Allars ("The Development of the Legal

Profession in New South Wales until 1850), Dr. H.V.

Evatt (The Rum Rebellion), Mr. J. Ritchie

: 7 > TF + Ti T ex aed e Tis

(Punishment and Profit), Mr. J.K. McLaughlin ("The
 

Magistracy in New South Vales 1738-1850"), and

Professor P.N. Grabosky ("Public Order in Sydney:

Crime, Dissent and Official Reaction, 1783 to 1973").

In the study of the administration of Police

procedure there is the thesis of Dr. A.H. King

("Police Organisation and Administration in the

Middle District of New South Vales, 1325-1551").

In addition to the above mentioned works there
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are numerous irticles in learned journals by the

same authors and others, such as Professor i,

Campbell and Sir Victor Windeyer.

It is not intended that this thesis retrace

ground already so thoroughly explored. The

purpose of this thesis is two-fold: to consider

the degree to which certain legal doctrines and

practices developed or adopted in other British

colonies and in England were applied in Australia

in duplication of the manner in which they were

applied in their place of origin or development;

and to consider the operation of those doctrines

and practices in the particular social context of

contact between British settlers and Australian

Aborigines. ‘Whereas two recent works by ilr. B.

Bridges ("Aboriginal and White Relations in New

South Wales, 1788-1855") and if. C.D. Rowley (The

Destruction of Aboriginal Society) have also
 

examined the nature of this contact, the viewpoint

of those works was substantially different. In

this thesis the official treatment of the

aborigines is related both to the experience in

other colonies and to the law as it was

administered otherwise in the colony throughout

the first forty one years of the colony.

To my supervisor Profess eG. Benjafield 1

wish to express my gratitude for his assistance.

Professor X.0. Shatwell and Mr. J.M. Bennett have

also assisted me with advice and encouragement for

which I am extremely grateful.

I must acknowledge the helpfulness of the

staff of the Library of the Sydney University Law

School, the Library of New South Wales and the
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New South Wales Archives.

I thank iliss Jan Kelleher who so patiently

deciphered my handwriting and typed and prepared

this manuscript.

I must give especial acknowledgement to my

wife whose patience and determination brought

this work to a conclusion. To her, I dedicate

this thesis.
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INTRODUCTION

It is unlikely that there was ever a stage

during the formative years of the Colony of New

South Wales when an adequate appraisal of the

application of English law to the Aborigine

could have been attempted. The conceptual basis

of the two societies' understanding of law, of

social and of political organisation were too

remote, the necessity of understanding and the

will to understand were never generated.

Europeans were accustomed to seek certain indices

of civilisation and found them lacking in the

naked Australian savages: many of the indices

existed in fact but in forms so alien that even

today they are considered incapable of

reconciliation to the common Lox, This limitetion

in perception was experienced by the Aborigines

in common with other primitive races encountered

by European colonising nations.

Other colonial experience was of little

assistance. In their relationship with India the

British had been obliged to treat native princes

as international sovereigms, of a position of

equality, until political activity, diplomacy,

military action and a coincidental decline in

native administration succeeded in copplantion

equality by Imperial rule. Holdsworth considered

that the problem facing Parliament in its

consideration of the India Bill of 1773 was "both

new and difficult":

In ‘ne first place there was

the difficulty of adapting

British ideas of law and



government to a country

possessed of totally different

ideas on these matters. This

was then and always has been a

difficult problem - a problem

the difficulty of which has

been materially increased in

our own day by the wholly false

assumption that there is in fact

no such problem, and that

British ideas of law and

government can be transplanted

en bloc to a country with a

totally different past, and

totally different moral and

intellectual ideas.*

The problem of adapting British law to

Australian conditions was not recognised. Unlike

the position in India, the natives were not

considered important. In North America the

relationship with the Indian tribes was more

ambiguous: there existed the possibility of

native sovereignty. The difficulties of

classification of the Indian tribes being great

the task was postponed until its necessity had

ceased. In Australia, classification in terms of

sovereignty was automatic and negative: at no time

was the Aborigine in a position of such economic,

political or militery importance to require a

reassessment of that first determination. Without

recognition ofhis sovereimty the Aboriginai was

subject to the misobeel: law of the colonial

power.
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As a result of the experiences of European

colonising nations International law contained

a number of ill-defined concepts relevant to the

position of primitive peoples. The municipal

law and official policies and practices in the

various colonies also reflected the attempts of

the colonisers to deal with the issue. The

boundaries of the several categories, international

law, municipal law, colonial policy, or practical

measure, were uncertain although the incidents

would vary considerably from category to category.

The doctrines were caught in a process of change

during which they were in turn introduced ‘clea

law, adopted as official policy, applied on

occasions in practice and, finally came to be

incorporated in the municipal law of the United

States of America and Canada.

In issues which were recognisably those of

municipal law, there was nothing within the

concepts of English law or English legal experience

capable of immediate application in a judicial

context to the Aborigine,> To any contact, the

white authorities brought a fabric of formalised

responses that denied any effective relationship.

Some of the substantive law and procedures were

relevant to the condition of the Aborigines but

required adaptation; this was, not only a task at

which the authorities would hesitate but one, to

a class not yet touched by henthantiee controversy,

A
that was largely meaningless. Fundamental social

and religious assumptions ensured that the task

remained uncontemplated. In America, the

similarities in institutions, law and mental —
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outlook of the settlers and home government had

blinded the latter to the need for a

reconsideration of their relations. Although

later statements of the principles applying

English law to settled colonies stressed that

only so much was applied as was "applicable to

their own situation and the condition of an

infant colony", © there was no recognition of

the need for a wholesale adaptation of English

law. It was apparent to the colonists that any

adaptation must be by the Aborigine : were he

capable of intelligence it was certain that he

must perceive the obvious advantages of British

civilisation.’ The denouement merely required

time, patience and, perhaps, education. ©

Adaptation did occur, but not as the result of

a conscious considered process, and it was,

therefore, imperfect in concept, erratic in

practice and subject to considerable variation

according to the place, time and personae of

application.

The eighteenth century treatment of law as

a repository of rights and privileges was far

from acknowledging duties towards those so weak

as to be incapable of effectively invoking the

law's protection as were the Aborigines. In

Britain the concepts of equality before the law

of the oppressed were the property of only the .

fashionable radicals: the humanitarian movement

had not progressed so far.” The underprivileged

of Britain were left undefended by the common

law, or worse, were its very victims. !9 Those in

whom lay the power to shape and guide the law

were subject to the fashionable prejudices
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established by orthodox protestantism and

pointed by mercantilism, that poverty was, if

not itself a crime, then at least evidence of

wickedness, immorality or an invincible

corruption. Where the infirm of mind or body,

English-born child, married woman or pauper

could look for no protection there could be

none for a remote and unattractive savage,

uninterested in British civilisation.

The period selected for this study is that

from the foundation of the colony until 1828.

The year 1828 has been chosen for two reasons:

firstly the following year was the first year

of operation of the statute 9° Geo. 1. c. BS,

and there was,following that chapter,a greater

degree of certainty as to the operation in the

colony of English law; secondly the years after

1828 saw the rapid spread of settlement with

the squatting era and a consequent complication

of the picture of racial contact.



1.

2s

FOOTNOTES.

E.g. Milurrpum v Nabalco Pty. Ltd. and The

Commonvealth of Australia, 1971 F.L.R.;,

pe 1 at pp. 128-133, per Blackburn J. who

said at p. 133:

In my opinion, therefore,

there is so little

resemblance between property,

as our law, or what I know

of any other law, understands

that term, and the claims of

the plaintiffs for their

clans, that I must hold that

these claims are not in the

nature of proprietary

interests.

The relationship between Aboriginal and land

has been described as one in which the land

"owns" the Aboriginal - A.P. Elkin, "Elements

of Australian Aboriginal Philosophy", Oceania

(December, 1969), Vol. XL, No. 2, p. 85, at

pp. 95-8.

Holdsworth, op. cit., Xl, p. 162. Although

Holdsworth considered the attempt to apply

in India the English principle of the

ministerial responsibility of the servants

of the government to the law to have had

unfortunate results he believed the

eighteenth century statesmen to have been

no slaves of a political theory and to have

been ready to admit and rectify mistakes.

(p. 189).
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The Aborigines were recognised to be

entitled in law to the same protection as

any other British subject, but subject to

the same judicial procedures - in effect

limiting the Aspidt cubic law to the

criminal law to be applied to a white

transgressor.

ame Gitficulty of wrobeodanc the civil

rights of the Aborigine due to his

inability to take an oath appears to have

been first raised officially by Forbes C.J.

Bannister to Horton, 16 August, 1824, H.R.A.,

IV, I; pp. 554-5. Bannister's expressed

concern was for the application of a recent

Act of Parliament that would be inoperative

in the absence of native witnesses (n. 250

at p. 952): this may have been a mere device

to obtain the concurrence in reform of the

British Government.

Holdsworth, op.cit., XI, pp. 102-6, 229.

Sir William Blackstone, Commentaries on the >

Laws of England (London, 1770), 4th ed., I,

107.

E.g. de Brosses proposals of 1756, see

George Mackaness, op. cit., pp. 268-71.

E.g. Macquarie to Lord Bathurst, 8 October,

1814, and the Proposal of the Native

Institution in Shelley to Macquarie, April

S and Aucust 20, 1914, H.R.A., 1, VELL, wp,

367-373.
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E.g. the Penal Laws against Catholics were

not finally lifted until 1829 (10 Geo. IV,

c. 7) and earlier attempts to mitigate their

severity met with extreme hostility, the

Gordon Riots following the Catholic Relief

£06 of 1776:(18 Geoe.J11..c. 60). Seas,

Maccoby, English Radicalism 1762-1785

(London, 1955), p. 305. Most philanthropists

tended to concern themselves with particular

issues rather than general philosophies with

some exceptions, such as William Goodwin

in his Enquiry Concerning Political Justice

(edited and abridged by K. Codell Carter),

(Seford, 1974)... Je0k 1. Ce, JI,

E.g. the English peasants during the

Parliamentary Enclosures of the eighteenth

century - see J.L. & B. Hammond, The Village

Labourer (London, 1966), Ch. II: J.L. & B.

Hammond, The Town Labourer (London, 1919),

Ch. am
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INTERNATIONAL LAW AND COLONIAL PRACTICE

- THE STATUS AND TITLE OF ABORIGIN

TRIBES
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A ROLE FOR JIITERNATIONAL LAT

The First Fleet landed in Botany Bay on

January 20, 1788, but moved on to establish a

settlement in Port Jackson on 26 January.

Shortly thereafter a further settlement was

established at Norfolk Island on February 19 of

that very year. A short pause in the process of

expansion followed, then in May 1801 settlenent

occurred at the mouth of the Hunter River, and

in December 1802 King Island in Bass Strait was

formally annexed without settlement. The

following year three further developments were

undertaken: Lieutenant-Colonel David Collins was

directed to the recently discovered Port Phillip

in January, Lieutenant John Bowen to the river

Derwent in liay, and Lieutenant-Colonel Paterson

to Port Dalrymple in June. The Port Phillip

attempt proving abortive, the prospective

settlers joined with those of Lieutenant Bowen.

The seaward expansion declined in impetus and

was supplanted by exploration by land: the colony

at Sydney spilled out-westward to Parranatta, the

Hawkesbury, Toongabbie and Castle Hill and, after

1813, to Bathurst and Mudgee - northward along

the Hunter River - southward to Illawarra and the

Goulburn Plains. The hiatus in maritime endeavours

terminated in the twenties wei ch saw the foundation

of several new coastal establishments. Port

Macquarie was settled in April 1821 and Moreton Bay

in September 1824. The short lived imitation of

Singapore at Port Essington was proposed in
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September 1823 and the log fort of Fort Dundas

constructed on Melville Island late in 1924. In

June 1827 Captain James Stirling, directed to

found a second northern settlement, selected

Raffles Bay, a site some 200 miles east of Fort

Dundas: both settlements were abandoned by late

1829. lleanwhile Western Port had been settled in

Novenber 1826 and abandoned in April 1628, not to

be officially recommised again until 1836. Ina

curious episode in 1826 Lord Bathurst ordered

settlement at Shark Bay and almost immediately

countermanded this instruction in favour of King

Georges Sound some 700 niles to the south. The

contingent of soldiers and convicts landed on

December 26, 1827. In a ceremony at the mouth of

the Swan River on May 2, 1829, Captain C.H.

Fremantle of the Challenger took possession in the ~

nane of His Britannic Majesty of the whole of the

continent not then forming part of New South Wales.

Captain James Stirling established a colony at the

river in June 1829. Consolidation of English

influence on the continent was achieved with the

settlement of Adelaide in 1836.

A little credited element in the influences

resulting in this pattern of activities was that

of the contemporary law of nations. At once more

flexible and more attuned to existing prejudices

than bodies of municipal law, it both guided and

reflected state practices. The period of

discovery and settlement of Australia marked also

the rapid development of the conglomerate of

precepts and practices forming international law

into a self-contained legal discipline. Of
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especial importance to the British Government

was that branch affecting the rights and interests
—

of nations in newly discovered lands,

British expansion of the colony was a model

of settlement in a situation where British rights

of acquisition were questionable. At least two

nations, Spain! and the Netherlands“, would have

been consistent with their earlier practice had

they asserted claims to portions of the Australian

continent at the time of foundation of the Britian

colony. Indeed Dutch claims might well have been

successful.” The colonists were also acutely

conscious of the possibility of Trance also

successfully staking claims to a part of the

territory and for much of this period French

interest in the region was considered to pose a

real threat.

The legal rationale for the acquisition of

new found territories, and the modes of acquisition

that the rationale justified, had become issues of

major international significance following upon the

discovery, first of the Guinea coast, and then of

the West Indies. The older discoverers, Spain and

Portugal, stressed the validity of a series of

Papal Grants which, together with several treaties

between the two nations, appeared to divide all the

New World between then," These grants renained

fundamental to Spain and Portugal although the

eriphasis placed upon them varied and was both

contrary to the opinions of leading jurists of the

two nations and wider than the traditional usage of

the grants would allow.? These Papal Bulls were

unacceptable to England, Holland and France as title



to the new Lands®,

Of greater importance were assertions founded

on discovery and occupation, and on conduct

approximating to the shades of meaning between the

two. Neither in this early age of discovery of

the New World nor at any later date did the mere

finding of territory confer more than the right to

later appropriate that territory, and perhaps not

even this if alternate claims were establishea’,

But whereas the right to possess territory was

established by something more than discovery it was

arguable that the boundaries of the territory to be

: : : 8
claimed were related to what was discovered .

What further was required to transmute finding

into the taking of possession was not always certain

and neither jurists nor governments were consistent

and unambiguous in their attitudes to appropriation

by formal acts falling short of effective oceupation”.

It was certain that full possession was obtained by

occupation and that such conferred a perfect title.

To establish possession of this character emphasis

was placed on the juristic nature of state

behaviour rather than its physical quality!®,

Occupation involved both the intention to exercise

exclusive control for an indefinite period, and

the physical act of control, eg by settlement or

exercise of civil authority!'.

The jurist, Vattel, whose writings were

accepted as authority in England, developed the

principle of what is now kmown as the inchoate

right established by discovery and symbolic

annexation, and perfected by actual oceuvaney!*,
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There was no accepted time limit within which

the consolidation of an inchoate title must have

been achieved save that it be reasonable. The

reasonableness of the time taken depended on

numerous factors: international anity required that .

a claimant be permitted the opportunity to consider

the feasibility and value of effective occupation;

the pnysical character of the territory determined

not only the nature of effective occuvation but

also the time within which such occupation was

possible; the activities of rivals may have

Significantly affected the reasonableness of

hesitation, delay or niggardliness in the

esteblishment of governmental institutions and

control. !>

The extent of the territory acquired remained

en issue of importance. Territory effectively

reduced into control was recognised as belonging to

the occupying nation in most situations: adjacent

territory not yet controlled, but of which control

was contemplated was normally allowed to remain

undisturbed by other nations in the interests of

international amity. However, territory remote from

settled areas was normally considered to be open to

the first settler subject to any existent inchoate

right. In the ceremony of taking possession the

extent of the territory claimed was sometimes

declared, depending upon the state of geographical

knowledge and the degree of prior exploration.

International consideration of the declared

boundaries was resolved according to their

reasonableness. The declaration operated to mark

out areas claimed for intended future occupation,

 



The effectiveness of any occupation varied with

political and geographic factors. On occasions

the enquiry centred on the sufficiency of certain

types of occupation per se, '4 Increasingly, the

issue revolved about the exercise of sovereignty,

and civil control. The nature of the authority to

be exercised would naturally vary according to the

particular exigencies of the situation. Difficult

and inhospitable terrain would require a lesser

performance as an indication of willinmess to

exercise sovereigmty. Not only the degree, but

also the regularity of the control was fundamental.

The important question was not whether the force

established was sufficient to repel foreim

intrusion but rather, whether the sovereign pvowers

were sufficient, and were employed, for the

protection of life and property in the region, !?

The presence of a high degree of criminal activity

may have indicated a lack of effectiveness.

When a territory consisting of a single

geographical unit was annexed it was presumed that

the annexation applied to the whole unit,

Concentration of acts of sovereignty to one portion

and neglect of the remaining portion during the

period within which it was reasonable to expect

occupation would result in the abandonment of the

right to extend sovereigty to the remaining

portion, '° A similar regard was had to the

existence of natural boundaries enclosing an area

of reasonable proportions: the area was regarded as
ey

if it were such a natural sole.

When the territory claimed was not a natural

unit or was too large to be accepted as reasonably
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encompassed by the inchoate right or the title by

occupancy, other doctrines of a geographical nature

were developed. Of these, the doctrines of the

hinterland and contiguity had the force of

antiquity. However the doctrines only operated to

delineate the effectiveness of occupation and would

not operate as independent titles. 1?

It is likely that at least the early and naval

Governors of New South Vales would have possessed a

working knowledge of the conduct expected to

establish title to newly discovered lands. This

knowledge would have formed part of the professional

expertise required of a naval officer in an era of

active exploration and colonial expansion. |

Certainly they were expected to Imow the ceremony

9
associated with a formal taking of possession.

The activities of the British in their

occupation of the continent and their expansion of

settlement and sovereignty indicate, and sometimes

clearly reveal, such an awareness of the relevent

concepts of international law and a desire to avoid

conflicts with the possible rights of other

nations.<° The initial settlements were ordered at

Botany Bay and Norfolk Island, both areas to which

the British, under contemporary international law,

possessed recognisable but inchoate rights which

were perfected thereby, only eighteen and fourteen

years after their respective creations. Shortly

afterwards projects were commenced at other

apparently strategic positions on the east coast:

these projects not only established full title to

the vicinity of the settlements but also manifested

an intention to exercise sovereimty throughout the



entire territory previously annexed. The positions

selected for these projects were potentially of
~

strategic value in the reinforcing of British

21 7

eontrol of Bass Strait. The settlements along

the coast established full title only to the area

occupied and to a reasonable portion of the

hinterland: whether contemporary doctrines of

geosraphic unity or watershed were applied in the

early title would extend to, but not beyond, the

Great Dividing Range. Meanwhile, the process of

exploration continued without which properly

controlled occupation could not proceed, Inward

expansion occurred slowly and at a pace matched by

the exercise of governmental functions thus

satisfying the obligations of sovereignty. Later

expansion outstripped governmental activity but by

then satisfactory power had been established over

the coastal areas and foreigm settlements were no

longer a danger. Consolidation of sovereimty was

then able to proceed at a slower pace.

The colonial governnent performed overt acts

of possession and authority in the presence of all

knowm foreign voyagers and displayed all the

relevant indications of sovereignty both actual and

intended. Their conduct indicated both the

willingness and power to exercise authority in

protection of the territory and its non-native

inhabitants, and occurred at reasonable intervals

throughout the waters of the south-eastern coast.

It would have been obvious to all visitors that no

settlements formed by other nations would have been

ae
acceptable within the territory claimed by Cook.

The only flaw in this spread of sovereignty was the
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lawless conduct of whalers and sealers in Bass

Strait and the southern waters which the government

had been unable to control and which had led to

press demands for naval action and the establishment

of military outposts.

The first interference with the Dutch interests .

occurred with the establishment of settlements on

the Derwent and at Port Dalrymple. Wot until 1824

was there any further interference and then only on

an island off the northern coast, As no reaction by

the Dutch resulted during the next five years, the |

remainder of the continent was taken by a formal act

on lay 2, 1829. Dutch inaction ensured the

extinguishment of any of their potential rights

Which may have remained.

Of more imuediate concern to both the colonial

and British officials was the interest shown in the

continent by the French. The activities of Baudin

were a major factor in the establishment of
OA proposed

settlements in Tasmania. The/visit by De
which occurred

Freycinet/in 1319 led Lord Bathurst, the Secretary

of State, to write a private and confidential

warning to Macquarieof French intentions.°°

Macquarie replied that he was sensible of the

importance of preventing settlement in the continent

26
by the French or any other European nation. The

visit of D'Urville in L'Astrolabe to the southern
 

coast of Australia in 1826 rearoused fears which

had been quieted by the absence of French activity

in the intervening years. VDarling was moved to

establish settlements at King George's Sound and

Western Port in March 1826.°! The directions to

occupy Western Port from Lord Bathurst to YJarling
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emphasized the need to anticipate any designs the

French may have entertained, Bathurst also

emphasized the need to avoid any expression capable

of construction as an admission of non-—occuneancy,

no doubt alluding to the abandonment of the earlier

attempt at settlement by Collins.°° In ordering

occupation of xing George's Sound, Darling was

aware that he was exceeding his authority and

sought every ratification of his conduct and a

fresh commission comprehending tnat territory,

Without which the occupation would have been

ineffective. -? In 1832 concern at possible french

or Dutch settlements in unoccupied northern

Australia, concern unsupported by any evidence,

resulted in another settlement at Port Essington.

30
It also was abandoned, some ten years later.

Neither in the proposals and plans for the

initial settlement, nor in the later process of

expansion, were the Australian aborigines considered

to be of significance in the establishment of

a
sovereignty over the territory. The first

advertance to the issue occurred when, in

September 1843, on the arraignment before the

Supreme Court at ilelbourne of an aborigine, "Bonjon"

for the murder of another aborigine, Judge Willis

declared that Australia was acquired by discovery

3e
of simple occupation.

In 1889, the Privy Council expressed the view

that at the time of establishment of the colony of
xe

: : Ss

New South Vales, Australia was terra nullius. 5

- . . was
* 7 e .

The Privy Couwicil/only concerned with categorising

the rules whereby the laws of England would apply

to the State of New South Wales and were not
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concerned with possible international issues

arising out of the establishment of the colony. It

would not have been proper for the court to have

raised issues affecting the validity and, perhaps,

the propriety of the conduct of the British

Government in its relations with other nations.

The court therefore accepted that interpretation

the Government placed on its ovm conduct. It is

also apparent that the issue of the nature of the

territory at the time of settlement was not

questioned before the Privy Council and there was

no reason for the court to examine the issue at

length. Again, there was no substantial reference

to the aboriginal inhabitants.

Some doctrines of international law were,

therefore, relevant to the settlement of Australia

and were applied. In the application to the

continent of these doctrines of discovery occupation

andsovereigmty of new territories, the aborigines

were of little moment and this insigmificance was

in full accord with the contemporary state of the

doctrines. But during the later years of the

eighteenth century and the early portion of the

nineteenth century new doctrines of international

and municipal law were emerging which were directly

relevant to the aborigines. The nature of these

doctrines and the degree to which they were given

effect in the official treatment of the aborigines

are topics considered in the following chapters in

this part.
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CHAPTER II

INTERMATIONAL LAW DOCTRINES OF STATUS

A. SOVEREIGITY

The early discussion of the principles

applicable to the status of non-Christian natives

was complicated by religious issues, the variety

of native organisations and the conduct of

European states.

Early Christian and non-Christian relations

were marked by the Crusades and prohibitions on

trade and intercourse with Islan. Although these

prohibitions were unsuccessful and evasions of

them numerous, they did reflect the Church's concern

over Islamic power. Despite that concern, in the

thirteenth century St. Thomas Aquinas allowed that

non-Christian rulers possessed sovereign status

within the law of nations: the later view of

Wycliffe denying exercise of sovereign power to

any ruler not in a state of grace was condemned at

the Council of Constance (1414-8) .! Not until

4492 were the Moors subdued and expelled from the

Iberian Peninsula and still Islam remained a

danger in the Balkans and the Mediterranean. The

Portuguese fleet under da Gama arrived in India in

1496 to attack Islamic expansion and te destroy

its monopoly of the European trade in spices.

Meanwhile diplomatic relations were maintained

between the Ottoman Empire and several Christian

states.> Any relationship was strained by the

iuslem doctrine of jihad, or holy war against the

infidels, which did not permit the creation of a

permanent treaty.” A countervailing consideration
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in Europe was exemplified by a dictum of Coke's

in Calvin's Case that all infidels were permanent

enemies for the law presumed they would not be

converted.” In East India Co, v Sandys it was

argued by counsel that the enmity was not merely

spiritual but was also temporal.° The Portuguese

belief that no faith need be kept with infidels

led to opprobrium in their contact with Indian

7
rulers.

Both Grotius and Vattel recognised that the

law of nations applied equally to Christian and

non-Christian countries. In Mare Liberum Grotius
 

denied the validity of the titles of Portugal in

the East Indies by stressing the existent titles

of the Indian rulers and his introduction asserted

that the relevant legal principles were such that

"no Christian ought to refuse to a non-Christian"

and were the same among all weetons.” Again in

De Jure Belli ac Pacis he reiterated the secular

view that religion was an irrelevant consideration

in questions of sovereignty.” Vattel insisted

that any sovereign and independent state, governing

itself by "its om authority and its own laws" was

10 During thesubject to the law of Wations.

nineteenth century the positivist school of

international law by emphasis on the European

qualities of international law removed from its

sphere relations with non-European states, a

process reflecting the decreasing influence of

1
those states. This treatment has been rejected

by other authors !° and is clearly contrary to the

13
pre-nineteenth century practice of European states.

Even during the nineteenth century some recognition
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was given by Britain to the international status

of some states in fotia|

In the establishment of relations with Asian

states, attention was given to the status of the

Sovereign and any errors in the classification and

treatment merited difficulties at a later stage.

The Ottoman, Moghul and Chinese Emperors were

clearly of the status of independent heads of state

and entitled to full international recognition: all

received anbassadors from England. Persia, Ceylon,

Burma and Siam were likewise independent and their

princes accorded equality with European sovereigns.

Minor rulers presented further difficulties of

classification, owing allegiance to other rulers

but possessing various measures of independence.

Despite its essentially Christian origins the

pre-nineteenth century law of nations gave de jure

recogition to what existed de facto in the Last.

Thus both authors! and zovernments '® accepted the

authority of such rulers and eranted them full

international significance until changes in the

political relationship between European and native

states during the nineteenth century altered the de

facto position to accord with what the positivist

ideology of the nineteenth century was claiming as

de jure. |! On a more cursory scale and with more

ambiguity a similar process was enacted in the

American colonies.



B. CATHOLIC DOCTRIINE

The initial activity of European states in

the Americas was primarily concerned with the

opportunities afforded for trade and looting but

after a short period, conquest and territorial

expansion were emphasized. The foundation for

their involvment was religious: The Papal Bulls

Dum diversas of June 18, 1452 and Romanus pontifex

of January 8, 1455 approved the conquest and

enslavement of all pagans in Africa and the

18 tn Africa thisappropriation of their lands.

operated as a sanction for the traffic in slaves

inreturn for their conversion... The series of

Bulls distributing rights in the later discovered

Americas similarly approved expansion for

missionary activities. The Bull Inter caetera orf

May 4, 1473 required Ferdinand and Isabella to

instruct the inhabitants of their American lands

FY. Colaciic faith end in goed morals. . “ae

process of expansion however, involved the

destruction of the native empires, tne

establishment of European landholdings, forced

labour and exaction of toibute,

The activities of the conquistadores were

opposed by the reformed conquistadore-turned-

Dominican friar Bartoleme de Casas who, from 1514

to his death in 1567, waged a campaign against the

enslavement of the Indians. In 1516 he had been

appointed "General Protector of all Indians". His

work Brief Relations of the Destruction of the

Indians was published in six languages in at least

forty-one editions during the sixteenth and

ai

seventeenth centuries.
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De Casas' charges were submitted to a

commission of jurists and theologians for

investigation and report and the conclusions of

the theologians expounded by Fray Matias de Paz,

in favour of the Indians, were the forerunners of

th ee 1) baal oe
e similarly inclined conclusions of Vitoria.

In 1532 Vitoria delivered his Readings De Indis

Moviter Inventis and De Jure Belli in which he
 

analysed the respective claims of Spain and the

Indians. He considered that there was a certain

order in the Indian affairs, they had "polities

which are orderly arranged", and "definite

marriage aud magistrates, overlords, laws, and

workshops, and a system of exchange"t.“? He

recognised that they were in occupation and had

both dominium and imperium: they had perfect public

and private omnenship. +" Te also disposed of the

popular arguments in justification of Npanish

activities that the natives were sinful,

unbelievers, brutish and lacking in reason, of

unsound mind and slaves by nature. However both

Vitoria and Grotius considered that the law of

nations recognised the right of trade with the

natives, and Vitoria also asserted the right to

eo
convert the heathen. Vitorie considered that

hindrance of these activities could found a just

war resulting in the establishment of Spanish

doninance. The Indians coulc otherwise come under

the sway of Spain, by voluntary choice or by

alliance and friendship, and intervention by Spain

would be justified if it were necessary to protect

converts, to free the Indians from tyrannical laws,

or, perhaps, to protect them in the same manner as

‘*
s 2 2]

infants were protected from their own ignorance, 6
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The Readings only escaned the Index by the death

of Pope Sixtus V, but in 1537 Paul III in the Bulls

Pastorale officium and Sublinis Deus condemned the
 

enslavement of Indians, and forbad that they be in

any way deprived of their liberty or property

whether they were Christians or Heathens.“ A royal

edict of 1533 prohibited slavery in Peru. In 1543

Charles V promulgated "The New Laws of the Indies"

adopting the views of de Casas and aiming at the

extinction of the system of encomienda (or

repartimiento) and seriously prejudicing the

economic interests of the colonists. The Indians

were for no cause to be made slaves, those already

ensleved were to be released intieoe a legitimate

title to them was shovm and those to whom a

legitimate title was shown were gradually to be

28
released. Considerable opposition and neglect

was shown to these laws by the colonists,

In a debate instigated by Charles V cf Spain

in 1550 between de Casas and de Sepulveda it was

argued by the latter that the slavery of the

Indians was justified by their sins of idolatory

and sins aesat nature, their natural inferiority,

their wealmess and the need for their conversion.

The view of de doses (and Vitoria) again prevailed

and in 1573 the legal status and rights of Indians

a
were established. The Spanish Laws of the

Indies consistently maintained racial equality and

30
interceded for the protection of the Indians.

The regularity with which these protective

enactments were repeated indicates that. they were

as regularly ignored in praztice.>!



Although the practice fell short, Catholic

doctrine had come to recognise the existence of

some personal rights in the subject natives,

irrespective of issues of sovereignty, but, this

conclusion was reached through a combination of

postulates from both International and Municipal

law. What part would hold the wider significance

was to be determined by the Protestants. It was

the Protestants also who would develop specific

theories of native entitlement to realty.

C. PROTESTANT DOCTRING.

The later and Protestant authors adopted

doctrines more rigid, intolerant and ethnocentric.

In most instances outside the Indian sub-continent

questions of sovereignty were decided against the

native inhabitants, and for these authors

international law accepted the sovereignty of the

colonising nation. This had the result that the

personal rights of the natives were to be

determined, not by an idealised natural law, but

according to the domestic law of the colonial

aa
sovereign.

Doctrines originating in feudalism were

applied to non-feudal peoples to supplant the

natives! understanding of rignts and property.

Initially there was concentration on rights in

property other than land, Pufendorf wrote of the

need for a people to take only so much land as they

needed or could defend. He went on to consider

rights to hunting and concluded that occupancy
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established for the occupiers, the exclusive right

to use or capture wild animals and birds, and that

the right inhered in the sovereign who might grant

the right to individuals.” HMis treatment derived

from his acquaintance with the feudal notions of

royal prerogatives in the game and chase rather

than from any advertence to the existence of

peoples depending for their entire subsistence on

hunting??: he did not, therefore, consider the

property rights of such a people in the lands over

which they hunted. The application of his writings

to the rights of newly found peoples could only

have resulted in artificial reasoning.

The proprietary rights arising fron the

hunting activities of a tribe were considered by

Wolff, whose conclusions, derived from naturel law

postulates, were unacceptable to the increasingly

positivist trend in international law. In

substantially a Roman law form, he recognised title

to things held in common or in "the primitive joint

holding" of the nation, which things had not been

reduced into the ovmership of individuals: this

class of things included "fish, birds and four-

- footed wild aca His recognition extended

further, to the rights of fanilies with no settled

abode which "wander through uncultivated wilds",

and he denied that there existed any right to

subject them to civil sovereignty in order that

they be rendered Hae civilised, to provide better

for their welfare, or to ensure that lands did not

remain umoultivated.?¢ For, he remarked, "if such

reasons were to prevail, it would even be allowable

to subject barbarous and uncultivated nations to
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your sovereignty, in order that they might

experience what is better for them"; in the same

paragraph he disposed of any justification founded

on religious activities.>°

The contrary doctrine of Vattel, in most other

respects a follower of Wolff, was to be more

acceptable to the Protestant colonists and the

pragmatic Imperial governments. As he gave direct

consideration both to issues of sovereignty over

territory and personal interests of the innabitants

in land, the writings of Vattel were more capable

of application than the majority of writings ot Be

predecessors. Vattel distinguished the conquest of

the empires of Peru and Mexico, "a notorious

usurpation", from the colonisation of North America

which, "if done within just limits" might have been

"entirely lewful",?? He pointed out that wandering

tribes whose small numbers could not populate the

whole country, could not "take to themselves more

land than they had need of or can inhabit and

cultivate". "© It was not "departing from the

intentions of nature" to "restrict the savages

within narrower bounds", and to take possession of

lands for ine they had no special need and of

which they were not making present and continuous

use. This view was matched by condemnation of the

activities of hunting, fishing and gathering wild

fruits. Elsewhere Vattel condenned "those rights

of common which deprive an owmer of the free use of

his lands and prevent him from inclosing and

cultivating them to best advantage", as being

"contrary to the welfare of the State".| And

again:



"There are others who, in order

to avoid labour, seek.to live

upon their flocks and the fruits

of the chase... Those who still

pursue this idle mode of life

occupy more land than they would

have need of under a system of

honest labour, and they may not

complain if other more

industrious Nations, too confined

at home, should come and occupy

part of their tends.

Vattel was here indebted to Locke, but the

preference expressed for intensive agricultural

activities was at least as old as Liore's Utopia,

eet wen finet oubliahed tm i016.2am Dpeesone2

Treatise on Civil Governnent Locke asserted that in

the state of nature each has a right to what he

requires to sustain nim: that natural fruits and

beasts belong to mankind i. cue But a

private property could be created by a man mixing

his labour with it and thereby renoving it from the

common state in which nature placed it: this natural

rignt he extended to land for, by tilling; pleneiag,

improving and cultivating, a man is by his Labour

enclosing it from the common. The right. to so

appropriate land was said to be limited to so much

as he could develop and use. It was further

justified by tne biblical cowaand to subdue the

earth. *? The practices of the American colonists

and of agricultural econony in England were

elevated by Locke +o the stature of natural rights.

By Vattel they were transformed into legal

principles. To men of a country engaged over
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several centuries, as was Britain, in the process

of converting its comions into private land, tne

doctrines of Locke and Vattel were readily

appreciated as self-evident trutas., both were to

be cited in the American and Australian colonies,

for preferring agricultural pursuits to hunting,

and horticulture to grazing. “©

Other prejudices supported the acceptance orf

these principles. In considering issues of

sovereignty and personal title it was normal for

the comientators on colonisation to display,

consciously or not, a contempt for the persons

and civilisation of the natives which was, in part,

an inheritance of the slave trade. The trade in

Slaves from Guinea had commenced during the

fifteenth century, and the English had soon becone

privately involved in the trade. Official

recomition was given to the employment of slaves

in the British West Indies during the Interregnum

and for about a century and a half officially

supported British companies were engaged in the

trade and employed slave Labour. *! Slavery in

Britain was, by 1778, clearly illegal but it was

still recognised in the British eclouies, The

trade, but not the institution, was declared

illegal in the Abolition Bill in 13077? and made

a transportable offence in 1811.°° ‘The institution

of slavery was finally abolished in Britisn

colonies in 1833.°! Not until the later years of

the trade was there anything approaching a general

revulsion of feeling in Britain against the trade

and that revulsion was limited to the British Isles

and was not shared by the pelenietsa In other

5 —

European countries the position was similar.°?? it
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was not surprising, therefore, that the writings

displayed a consciousness of buropean superiority.

Aspects of the institutionalised racism of the

nineteenth century were foreshadowed in earlier

ages. The humane reasoning on which the North

American reservation system was to be based is

found in Vitoria's suggestion that in South America

Spain might undertake the administration of the

Indians' country for the welfare and in the

interests of the natives.>" In his speeches on

Fox's India Bill of 1783 Burke similarly expressed

the view that the interests of the inhabitants were

of paramount importance and suggested that the

government consider its role as that of

administrating a trust? - a concept later embodied

in Chief Justice Marshall's decision in Cherokee

56
Nations v Georgia.

samceeeceen betes

By the late eighteenth century international

doctrine largely denied sovereignty to the

aboriginal inhabitants of America, Africa and the

Pacific. There existed conflicting doctrines and

practices regarding the personal and property

rights of the aborigines. In British colonies and

in the United States of America there developed

doctrines and practices that were not certainly of

a uniquely international or domestic character, It

is certain however, that whatever the source, these

doctrines came to be incorporated in the donestic

law and practice of the United States and some

British colonies.
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CHAPTER III

BRITISH COLONIAL LAW AND PRACTICE

SOF PENTTT OTe Oe ~-¥ ~~ rrr 8
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The British experience in the East, and

especially in India, was of a markedly different

nature from its experience of the less sophisticated

communities it encountered in North America and

Australia. In the East the process of expansion

was one of politics and diplomacy, the mnanagenent

of complex relations with Indian rulers and tne

consolidation of negotiated interests. | The purpose

was trade rather than territory; and the Indien

population was intended to remain undisturbed,

whilst the administration was substantially

altered.” Despite increasing sovernnental

involvment in its activities the East India Company

continued to assert commercial rather than imperial

objectives.» Wot until the India Act of 1784

transferred effective control to the Imperial

Government acting through the Governor-General in

India did the emphasis slip fron trode,

Reorganisation by Cornwallis established the Indian

Civil Service and effectively divided. it from the

Company's mercantile activities. Henceforth

imperial objectives were dominant.

At all stages it was intended to avoid

settlement by British colonists, and the Empirewas

to consist of a chain of trading posts inhabited by

Asians but ruled by a bureaucracy directed from

oe The Cornwallis reforms were aimed at the

creation of a British pattern of landed property

held by Indians, and supported by a British type of
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judicial system largely administered by Englishmen.

Although the Act of 1784 had required the

establishment of permanent rules for collecting the

land revenue to be "according to the laws and

constitution of India", the adoption of the

Cornwallis model was destined to undermine the

rights of the ryots, who worked the land; to create

a massive load of litigation; and to wholly alter

the structure of the Bengalese rural life. The

adoption of the llunro system in Madras was designed

to restrain the process of change in patterns of

land holding and to protect the interests of Indian

rural society: curiously, the latter system was to

establish, ultimately, a paternalistic executive

impossible under the Cornwallis scheme.

It was intended that British activities in

India would protect native land rights: the

resulting interference and disruption arose through

official misunderstanding of the complexities of the

existing rural practices.” Similarly other personal

rights of the natives were to be protected.

This experience was of virtually no assistance

in dealing with the circumstances that faced the

Australian settlements. But the Morth American

experience was of a different nature.
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The earliest arguments in favour of British

colonisation of lNorth America were based on the

need to bring Christianity and civilisation to a

race then thought to be sub-human heathens. The

ideal was expressed in the Royal Letters Patent of

4606 for the colonizing of Virginia, and repeated

many times during the early seventeenth century.”

The ease of making converts was assumed, for man

"easily yields to discipline and sovernment", 1?

Despite some uneasiness ceused by Indian antagonism,

this confidence was to persist in Virginia until

April 1622 when the Indians arose suddenly over a

hundred-mile area and attempted to massacre all

English settlers: 347 Inglisnmen were killed.

English punitive expeditions followed.||

A similar pattern was followed in the

formative years of the other North American

eslonies.**

There was another argument — the right of the

English to the land in North America. In 1630 in

his farewell sermon for Vinthrop's company, on its.

journey to found a colony at Massachusetts Bay,

the puritan John Cotton said:

Where there is a vacant place,

there is liberty for the sonnes

of Adam or lloah to come and

inhabite, though they neither

ld

buy it, nor ask their Leaves eee

And in this case if the people

who were former inhabitants did

disturbe them in their possessions,
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they complained to the king, as

of wrong done unto then: As

Abranan did because they toolc

away Dis well .in Gene 21». 2d-6

For his right whereto he pleaded

not his immediate calling fron

God, «.e-but his ovme industry

and culture in digging the well,

verse 30, Wor doth the King

reject his plea, ...but admitteth

it as a Principle of Nature, that

in a vacant soyle, hee that taketh

possession of it, and bestoweth

culture and husbandry upon it, his

Rignt it is. And the ground of

this is from the grand Charter

given to Adam and his posterity

in Paradise Gen. 1. 28. lultiply,

and renlenish the earth, and
 

subdue it. ..eLndeed no Wation is

to drive out another without

special Commission from heaven

such as the Israelites had, unless

tne Natives do unjustly wrong them,

and will not recompence the wrongs

done in peacable sort, and then

they may right themselves by

Lawful war and subdue tie Countrey

13
unto themselves.

Land tenure was tnerefore to be derived from

theology: God had meant the land for the English

(or, perhaps, other Puritan peoples) and to this

end had sent plagues to destroy the davases and
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leave the land free for His chosen pedples |" It

has been sugsested (without identification ot tne

authority on which it is based) that a New England

assembly adopted the following resolutions "1. .2e

earth is the Lord's and the fullness shereof, Voted.

2, The Lord may give the earth or any part of it

+40 Wis chosen people. Voted. 3. We are His chosen

people. Votea,"!? The Puritans were, therefore, of

little mind to allow the Indians rights to land.

By 1641 the Virginian indians were defeated,

with only occasional outbreaxs to pother the

settlers. In New England the Puritans fought and

defeated the Pequots in 1637 and the Vanpanoags in

Kane Phillip*s Var in 1675-1676: despite these

victories they continued to experience smaller

incidents until, in the last decade of the

seventeenth century, the presence ef Indian: "deris-

worshippers" was taken as evidence of a great

tae : . 6
visitation of witches to New England. |°

In Puritan eyes these disorders provided a

furtuer justification - the evil qualities of the

heathen, and his possession by Satan. The initial

hospitality of the Indians had been suspected to

nide hostility and treachery: the Virginia massacre

proved to them tne correctness of this view.

Henceforth a state of war was recognised to exist

with the Indian as the natural enemy to be

destroyed by treacnery, massacre and enslavement. |"

The less religiously inclined settlers made

use of similar but secular justifications. The

viewpoint of Vattel was popular in the United

Staten ani was adopued on the frontier: the igi
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to land according to one's needs !? and the

preference shown for agriculture were regularly

cited as reasons for the dispossession of the

native.” Of more imnediate impact were the

barbarian qualities of the Indian, and it was easy

to depict him as less than human, <!

Whilst it may not have accepted all these

reasonings, tne British Parliament did not demur

from what they implied. Despite the occasional

favourable report on Indian civilisation and the

spectacular visits of Indian personalities to the

English Court the information which the governnent

possessed was largely dictated by those opposed to

Indian interests. By the bulk of reports, the

Indian was pictured as being without the outward

trappings of civilisation@> ~ the government was

not concerned to carry out an independent enquiry

as to his entitlement to sovereignty. All European

nations involved in the development of North

America usually concurred in disregarding the

Indians as a factor in determining territorial

rights,“" although, on occasions, the position of

the Indians appeared to be allowed a different ©

significance.-? In all the relations between

Whitehall and the governing bodies of the colonies

the former continually asserted, in the face of

strong colonial opposition, the right of the Crovm

in deaesne to all land within the claimed

territory in reliance on the doctrine attendant on
2.

a colony established by settlement.~°

In both international and colonial intercours

therefore, the British Govermnent never acinowledged

that the Indians possessed any sovereignty.
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In its dealings with the Indian tribes the

British Government was less obvious. It was usual

for the government to deal with the tribes directly

through its local representatives: and Indian

affairs were nornally conducted by the Governors

of the states.~! It was certain that the Indian

leaders were unaware of the distinction between

the Governors as acting in internal affairs and as

representing the English Crown in an international

significance: on occasions the colonial

representative presumed to act on behalf of the

Crown, an autnority he undoubtedly possessed.-°

It has been suggested that the British Government

was rarely a party to treaties with the Indians as

it was plainly reluctant to be committed to

anything partaking of Indian govereignty.~~

However, it is possible that this apparent reluctance

was simply one aspect of the confusion in British

policy and practice concerning the Indians.

Certainly, prior to the appointment of Sir William

Johnson as a representative of the Crown as

Superintendent of Indian Affairs for the Northern

District in 1756, the British Government was not

involved in Indian affairs in its own name.” It

has also been argued that his appointment was not

one of diplomatic representation: but Johnson, in

his official activities, and, before hin, the

sovernors and commissioners involved in

negotiations for Indian support, were participating

in what was recognisably a diplomatic process, the

acquisition of allies for a war against the #rench

or, failing an alliance, the neutrality of the

tribes. Without the usual trappings of diplomatic

representation it was nonetheless a diplomatic

31
function.



Warfare with the Freach had accentuated the

role of the Indians and had nade relations with

them of major importance, the government finding

the maintenance of the Indian alliances obligatory.

Several schemes were proposed for consolidating

this relationship, culminating in the appointment of

the Indian agents and the Royal Proclamation of

1763.>° The Indian negotiators were unaware that

the tribes were considered to be of the status of

no as
pupilage or domestic independant nations™~: i OQ

possible that they were not so considered by the

British. The apparent effect of the treaties, as

with those later with United States, was the

recognition of the tribes as sovereign nations.”

The tribes, whilst allying thenselves to the British,

did not in terms surrender their independence or

assign their lands.>°

The early English colonies in America were

established by royal charters to individuals or

commercial or religious groups and possessed

considerable autonomy, mucn exaggerated by the

neglect during the Interregnun. Later colonies

were established by conquest frou Holland and

France and were subject, as were the already

established colonies, to increasing interference

by the Crown and Privy Council, Colonial affairs

were dictated by rivalry between local interests

and royal appointees whose offices were regarded

as gifts of patronage but whose duties were

36
dictated by English ministers. The absence of

direct negotiations with the Indians was probably

no more than a synptom of the decentralised method

of colonial control. The concern for colonial

matters was largely subordinated to their primary
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concern with the war with Trance: the colonial

policy was one of "salutory neglect", and the

colonies were allowed to develop policies for

defence and Indian affairs in addition to or

contrary to 3ritish proposals. The result was,

until after 1756, one of confusion for Indians,

colonists and officials alike. Prior to the war

of 1754 the British had no Indian policy and their

practice had been limited to the issue of

occasional directives which were wither ignored or

denigrated by the colonial authorities.?~ The

preoccupation was with tne activities of the French:

colonial policy was a mere adjunct. Regulation of

colonial proceedings was limited to matters

affecting the strategic and commercial interests

of the government.

The question of the entitlement of the Indians

to recognition of their sovereignty was not easily

dismissed. The Indians possessed many of the

attributes which the authors of works on the law of

nations were accustomed to recognise as entitling

‘the community to sovereignty. They possessed self

government, laws and an orderly way of life within

territorial boundaries. The Iroquois, with who

the primary British experience was obtained, was a

complex civilisation with large tovmships of up to

4,000 peoplel surrounded by palisades.>? However,

within the white man's experience, the nature of

the communal ownership of land and the loose

democratic structure of civil government were rarely

comprehensible; the Indians’ practices of theft,

raids, and torture were aphorpent.’° Sovereignty

was therefore denied.
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2) LAND RIGHTS

It was usual for the first settlers to negotiate

with the Indians for the land they occupied, althougn

the original charters and crovm grants of title made

no such stipulation. The Indian tribe was normally

recognised by the settlers as being in possession of

Land whatever the reason for recognition: a

consciousness of a moral or natural right or a desire

to avoid friction and keep the goodwill of the

tribesmen on whon the survival of the colony

depended.’ This treatment of the tribes was not

adopted consistently throughout the colonies, nor Was

it maintainea.t2 Later practice involved either

forcible expulsion or fraud, and indeed these

activities were a major cause of Indian complaint

and racial conflict: they were even indulged in by

the officials appointed to treat with the indiens.

Land frauds continued throughout the period of

Imperial control, with the Indian vendors being

rendered stupified with rum or offered consideration

which was worthless or wilikely to be paid. The

resulting conflict was then seen as a justification

for expulsion or enslavement of the Indian tribes.

Even in those scien which the policy of

purchasing lend was consistently adhered to by the

governnent end substantially complied with by the

colonists, it is doubtful if there was any

mutuality in the contract. In the pre-colonial

Indian culture territorial land was not a commodity

capable of being traded, but many tribes welcomed

the use of the land by the whites in return for

which hospitality, they expected aid against other

‘tribes, or the continuing provision of white
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hospitality and the expression of white friendship

by wanpun.

Whilst evincing little real concern for

protecting Indian interests the British Governnent

did take some steps to protect the Indian lands fron

intrusion. These steps were not purely altruistic -

the role of the Indian was considered to be a likely

determining factor in the struggle arainst France.

Equally important, the governnent was protecting its

own declared interests in the lands for by legal

theory the lands were vested in the Crovm and only

the Crowm could grant title. A Royal Proclanation

of 1763 was designed as a first step in determining

a policy for those lands still retained by the

Indians: it was, so far as it adverted to the

Indians, a statement of the existing policy in

respect of those lands together with provisions

desigmed to prevent eeeteeera The

Proclanation was designed as merely a temporary

measure but even as such was a source of conflict

with the Indians, both in the determining of the

lands to wnich it applied, and in the lack of

respect for the Proclanation in the conduct of the

adhenista The Proclanation also included the

proposition that any alienation of the lands must

be to the Crown or persons authorised by the Crowne

This proposition was later incorporated in the

doctrine of native title developed by Marshall C.J.

and other members of the Supreme Court of the United

States. *° The Proclanation is still in effect in

Canada and is a major source of Indian righte. 1%

is still a question of considerable difficulty

whether the rights exist independently of the

AT
Proclamation,
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It has been held recently that the doctrine

of communal native title has never applied to

Australias Although the principal U.S. cases

were not decided until towards the end of the

period considered in this thesis and were unlikely

to have been in consideration by English

authorities, or by the relevant authorities of

Australia, the British practice, later embodied in

the cases decided in the U.S. Supreme Court, was

continued in Canada throughout the period." This

practice involved the recognition that the prior

occupation conferred certain limited rights over

tribal territory to occupy and use the territory

or dispose of it to the Crown. Such a practice was

justified by combining with the attributes of title

by discovery and settlement the attributes conferred

by international and municipal law on title by

conquest: the ultimate right was acquired by

settlement but title as against the interest of the

0
Indians was one of conquest or purchase.°

In Fletcher vPeck, Chief Justice Marshall

expressing the view of the majority of the Supreme

Court suggested that: "the nature of the Indian

title, wWiich is certainly to be respected by all

courts, until it be legitimately extinguished, is

not such as to be absolutely repugnant to seisin

in fee on the part of the statels?. Mr. Justice

Johnson suggested that everything but full

Se
ovmership was in the Indians.

In Johnson v iicintosh the Chief Justice said:

tne orlera.. inhabitants...

were admitted to be the TLenviUL

occupants of the soil, with a
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legal as well as just claim to

retain possession of it, and to

use it according to their ovm

diseretion; but their rights to

complete sovereignty, as

independent nations, were

necessarily diminished, and their

power to dispose of the soil, at

their own will, to whomsoever

they pleased, was denied by the

original fundamental principle,

that discovery gave exclusive

title to those who made it.

While the different nations of

Europe respected the right of

the natives, as occupants, they

asserted the ultimate dominion

to be in themselves; and claimed

and exercised, as a consequence

of this ultimate dominion, a

power to grant the soil, -while

yet in possession of the natives.

These grants have been understood

by all, to convey a title to the

erantees, subject only to the
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Indian right of occupancy.

The exclusive title by discovery conferred an

absolute and exclusive right to extinguish the

Indian title of occupancy by purchase oF conquest.

Until extinguished the occupancy might bar an

ejectment as effectually as a lease for years, but

a purchaser from the Indians acquired a title

subject to Indian laws and subject to extinguishment

equally with other Indian title.’
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In Cherokee Wation v Georgia, Ir, Justice

Baldwin considered the Indian right of oceupancy

to be "as sacred as the fee simple absolute title

of the whites",°° the following year in Worcester

v Georsia the Chief Justice declared that

discovery "gave the exclusive right to purchase

but did not found that right on a denial of the

right of the possessor to deli",°° in 1835 whe

Supreme Court recognised the prevalance of the

rule:

seethat friendly indians were

protected in the possession of

the lands they occupied and were

considered as owning them by a

perpetual right of possession in

the tribe or nation inhabiting

them as their common property

from generation to generation...

until they abandoned them, made

a cession to the government or

at
an authorised sale to individuals.

The ultimate fee was in the Crown and could be

granted by the Crown but possession of the land

could not be taken without the consent of the

58
Indians then in possession.

It was clearly recognised that the tribes

possessed a peculiar interest in their tribal

territory but the extent of that interest and the

legal incidents to it were not yet fully

ascertained.



@|

3) RIGHTS Il PERSONAM

The application of English law to the Indians

was a process that varied sharply between colonies.

In comnercial transactions the Indian was rarely a

match for the colonist: price-establishing

combinations and outright fraud on the part of the

traders could rarely be matched by the Indians once

they beceme dependent on rifles, scunpowder and rum.

The bargaining power of the Indian was further

reduced once the encroachnents of British settlers

and others had destroyed the game in his territory.

Trade was usually the first contact the natives had

with the colonists and cheating was widespread and

the cause of constant native Seie Due to

the importance of Indien trade, especially that in

furs, and to preserve the Indian alliance, the

British government departed from normal mercantile

principles of refusal to interfere with freedom of

contract and attempted on a number of occasions to

regulate trade, including provisions for licensing

60 The attempts
traders in the Proclamation of 1763.

to ensure fair dealings, like those to prevent the

run trade, were invariably unsuccessful, the

officials responsible for enforcing the regulations

: 61
often being themselves involved in the abuses.

Nor was there equality in normal social

activities. Except during the early colonial period,

intermarriage was unusual and subject to decided

social stigma despite a recommendation in its favour

from the Board of Trade°*: temporary use of the

Indian women was common. Slavery, although not

common except in Massachusetts, was practised in a

number of eplcniec.- The Indians experienced



difficulty in obtaining redress for trespass and
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danace to their persoa or property. in

a special court was established to deal with

interracial conflicts and Indians did appear as

plaintiffs and witnesses: due to discrimination

against them aggrieved Indians preferred to request

gover:nnental obibn On a number of occasions

Indians were promised equality of treatment in the

criminal law courts and in New York normal criminal

procedures were followed in trials of Indians.

In 1633 in Plymouth Colony, despite nostile

demonstrations by the settlers, a waite man was

tried, convicted and executed for the murder of an

Indian. 66 However, the usual practical effect of

contact with white man's law was to expose the

Indian to mequal treatment. Indian courts were

proposed on a number of occasions. The Indian

village system in Massachusetts provided for the.

inhabitants to choose their own magistrates: but

the system soon collapsed with the measures talicen

against the Praying villages during and after ning

Phillip's Var, and thereafter white magistrates

67
were appointed. Tne contact with white law was

certain to undermine, if not destroy, the

foundations of Indian society: indeed in some ew

England towns the religious laws of the Puritans

were rigidly enforced against the natives living if

the vicinity.

Accordingly, despite their early advantages in

numbers, their importance for the very survival of

the early settlements, their role in the fur trade,

and the need for their military services, the

Indians were unable to establish for themselves any

adequate protection against the naphazard, irrerular
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and discriminatory application of English law.

After the War of Independence, in ‘lorcester

fX . +, 2 : ° 7m ? : ° e

v Georsia, Chief Justice Marshall, in a decision

ignored by the unsuccessful aseemant??? gave as

his opinion of the status of an Indian tribe that:

The Cherokee nation, then, is a

distinct community, occupying its

own territory, with boundaries

accurately described, in which the

laws of Georgia can have no force,

and which the citizens of Georgia

have no right to enter, but with

the assent of the Cherokees

theuselves, or in conformity with

treaties, and with the acts of

70
Congress.

This conclusion he reached as a result of his view

that:

The Indian nations had always

been considered as distinct,

independent, political

communities, retaining their

original natural rights, as the

undisputed possessors of the

goil, fron time immemorial, with

the single exception of that

imposed by irresistible power,

which excluded them from

intercourse with any other

European potentate than the first

discoverer of the coast of the

particular region claimed...

and tne international law doctrines that in

accepting the protection of a stronger power a weal

state does not surrender its independence thereby.
a
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In 1883 the Supreme Court recognised that

Indian self-government included the right to

maintain "order and peace among their ovm members

by the administration of their own laws and

customs", and therefore possessed exclusive

jurisdiction over crimes committed by one Indian

against the person or property of another Indien,

The jurisdiction was held to be subject to any

intervening legislation of Congress. Tribal

sovereimty was held to include jurisdiction in

civil litigation in 1896,/° and tribal law has been

applied in civil cases in courts of whites as early

as 1847. /4

4) THE LATER BRITISH PRACTICE

Following the Revolution, Britain continued

the policy declared in the Proclanation, and fron

about 1791 began to liquidate Indian land title in

return for compensation by purchase moneys,

annuities and trust funds, and the adoption of, the

reservation system. The fur and liquor trades were

regulated and, despite abuses, efforts were made to

a
preserve Indian culture.

The Practice of purchasing lands from the

Indian inhabitants was continued in Canada,

although some tribes had land allocated to then;

the Indian tribes which had fled the territory of

the United States in fear of the reprisals carried

out by the victorious revolutionaries were anongst

the first to be so settled when they were allocated

gone 260,000 acres on the banks of the Grand

Bivens|



In 1829 it was suggested that:

The most effectual means of

ameliorating the conditions of

the Indians...and of eventually

relieving His Majesty's

Government from the expense of

the Indian department, are...

To collect the Indians in

considerable numbers, and to

settle them in villages, with

a due portion of land for their

cultivation and support. [2

They were to be instructed in husbandry and

assisted by the supplying of agricultural equipment.

This was adopted as the best policy when the

Indians were willing to be settled, /? The

application of both old and new policies pernitted

80 : 2
Tne land: on wolGa
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the continuation of old abuses.

the villages were settled was sometines inadequate,

and the Indians to whom land was assigned sometines

sold it or were defrauded of it by the colonists. °*

Those Indians inhabiting unpurchased lands

experienced the continued inroads into their

territory of white settlers, and bloodsned

33
resulted. The government officials were in

sympathy with white expansion although efforts were

made to protect the Indian who was considered "little

better than a child, as respects any land or other

property assigned for his support". °* Unfortunately

the Indian Department was understaffed, and its

activities had to be largely devoted to the

distribution of presents, subject to numerous

85
requests from Whitehall to practise econony.



The former Attorney General of Wew South Vales,

Saxe Bannister, in giving evidence on the condition

of the orth American Indians (based on his reading

rather than on any personal experience), suggested

that "the general desire of the waite people to get

possession of the land of the Indians has ever

prevailed over better considerations; and frauds in

trading, with oppressions in the ordinary

intercourse of the strong with the weak have never

been duly provided aones He considered that:

The right of the natives to their

ovm land should be protected, not

only by the ordinary legal remedies,

but also by a fairer valuation of

what they cede in treaties, and by

a vigorous armed pursuit of

squatters and intruders, so as tO

ensure their expulsion and

: 4 8
punishment .°!

In practice, in British Worth America, the

ordinary legal remedies were disregarded in favour

of protection of the Indians by executive action.

For this reason commentators and, later, the

Canadian courts, found it necessary, when considering

Indian status and rights, to rely on the statements

contained in judgments in the U.S. Supreme Court.

In a series of cases Canadian Courts have

treated the decisions of the United StatesSupreme

Court as reflecting the policy of the British

Government towards Indian title to tribal Lands.

In 1887 in referring to the early decisions of the

U.S. Supreme Court, Mr. Justice Strong of the

Supreme Court of Canada stated that:
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The value and importance of these

authorities is not merely that

they show that the same doctrine

as that already oropounded

regarding the title of the Indians

to unsurrendered lands prevails in

the United States, but, what is of

vastly greater importance, they

without exception refer its origin

to a date anterior to the

revolution and recognise it as a

continuance of the principles of

law or policy as to Indian titles

then established by the British

sovernment, and therefore

identical with those which have

also continued to be recognised

and applied in British North

89America,

Later cases have adopted a similar attitude

90
to the U.S. statements.

Although it was usual for statements of the

nature of the right to refer to it as being founded

on British "policy", a number of official statements

referred to it more directly as resting on legal

doctrine. The difference was significant for if the

title rested merely upon policy, it could only be

protected by executive action, but if it were a

right in Law, it could be enforced by a Court, - The

nature of the title in Canada is still not beyond

doubt.?! It is possible that this uncertainty as to

the status in law of the doctrines of Indian title

has been the reason for the paucity of cases on the

§e0n06 in British courte.
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CHAPTER IV
 

THs STATUS OF THE AUSTRALLAT ABORIGIMT

Tt}The rational-ainded Industrial-age settlers

of the late eighteenth century were little more

capable of establishing an empathy with the

Australian Aborigines than were the Puritans of

the seventeenth century with the American Indians.

At least the culture of the Indians touched upon

that of the white man in many respects, the culture

~
~

of the Aborigines did not touch that of the white

man at all. The Indian was essential to the

survival and prosperity of the American colonists,

the Aborigine could contribute nothing to the

material welfare of the Australian colonists and

gave every appearance of being both a burden and a

nuisance.

Aboriginal culture was so perfectly self-

integrated, so closely related to the natural

environment and so remote from European belief in

dominating nature that it required experienced

anthropologists of the twentieth century to

understand and explain its character. | It was

hardly surprising that subscribers to the ideolory

fostered by mercantilism and the Industrial

Revolution should have had scant regard for the

nature of Aboriginal civilisation.

In England, little was imovm of the character

of Aboriginal society prior to the visit of UOGK,

The earliest source of any value, Dampier's Journal

of his travels, including his visit to the west

coast of Australia in 1688, was published in 1697.
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In it he described the natives as being witnout

"louses and Skin Garments, Sheep, Poultry and truits

of the Earth...!' He considered them to be

personally unattractive, brutisa and "the

miserablest People in the Vorld", His picture of

their hard won existence in a barren land, their

Lack of interest either in European culture, or in

enterprising work were to establish images that were

often to be repeated.* His second voyage confirmed

the early opinion he had formned of the natives!

defects.

The reports of a number of the Dutch voyages

were published in Harris' Navigantium atque

itinerantium bibliotheca_ in 1705, a new edition of

wiich was published in 1744-8 and reprinted in

1764." De Brosses' History published in 1756

contained narratives of forty seven voyages in the

South Seas: John Callander's Terra Australiis

Cognita published in 1766-8 was largely a free

translation of De Brosses' work. ? Alexander

Dalrymple published two works on explorations of

the South Pacific in 1769 and 1770.° These works

added little to what had been said by Dampier but

raised hones that further exploration would result

in discoveries of more useful peoples.

Although there was curiosity in scientific

groups, and some degree of public interest was

denonstrated by the market for these reports, for

a lone period there was no demonstration by the

English Government of an official interest in the

South Pacific. A proposal by Captain Jon Velbe

in 1713 was rejected apparently in suspicion as to

his ability, and reluctance to relieve his
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financial distress at the risk of a vessel and

crow. | Other proposals goon followed for tais was

a time of scientific and geographical interests

when it was a popular pastine to put forvard

disinterested schemes for the advantage of science

and the Dmpire.° The independent merchants were

unconvinced, the Bast India Company was antagonistic

and the government was busy elsewhere. Anson's

voyages were primarly privateering as were most of

the other British voyages in the Pacific at this

time. Not until the end of the Seven Years War in

1763 did the series of official expeditions

commence. It was clearly a fundamental purpose of

those voyages to discover and take possession of

strategically and otherwise useful land - Byron in

1764, Wallis and Cartaret in 1766 and Cook in 1770

were instructed to discover and seize any such

: oO

islands.~

The Government placed no reliance on the

published reports of the Aborigines at the risk of

disregarding potential native sovereignty. Cook

received three sets of instructions: the ordinary

sailing Instructions and the Secret Instructions

referred to the geographical and astronomical

purposes of the voyage. The additional Secret

Instructions (first published in 1928) ordered

Cook "with the Consent of the Natives, to take

possession of Convenient Situations in.......(The

Southern Continent)......in the Name of the King of

Beeeeis oe, i cou tae Soe coe

uninhabited, take Possession for His Majesty by

setting up Proper Marks and Inscriptions as first

discoverers and possessors". !° During the seven
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days spent at Botany Bay Cook "caused the English

Colours to be display'd ashore every day and an

inscription to be cut out upon one of the trees

near the watering place seting forth the Ship's

name, date ard eh At several unspecified places

on the east coast Cook formally took possession and

at Possession Island on August 22 recorded that:

I now once more hoisted English

coulers and in the Name of fis

Majesty King George the Third

took possession of the whole

Eastern Coast from the above

Latitude dovm to this place by

the name of llew South Wales,
 

together with all the Bays,

Harbours, Rivers and Islands

situate upon the said coast,

after which we fired three

Volleys of Small Arms which

were Answered by the lik

senier Peon the Skis.”

Although Cook made no attempt to obtain the

consent of the natives as was apparently required

by his Instructions, it is likely that the English

authorities would have interpreted the Instructions

in the same manner as they were applied by Gook: to

be relevant only to civilised natives capable of

13
sovereignty. Nothing in the English observations

of the natives would have suggested that the

Australian natives possessed a degree of

divilisation capable of territorial sovereignty.

For all relevant purposes of international law the

country could be treated as uninhabited.
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The report of Banks suggested that the numbers

of Aborigines were necessarily small owing to the

barrenness of the country, and that the Aborigines

were by nature cowardly and nasty tempered, | In

his evidence before the Select Committee of the

House of Commons he suggested that the natives were

"naked, treacherous and armed with Lances, but

extremely cowardly, and constantly retired from our

People when they made the least Appearance of

Resistance". !? The descriptions by Cook were more

favourable. He found them a timorous and

inoffensive race, in "no ways inclined to cruelty",

of small numbers and no fixed abode and occupied

with hunting and fishing, possessing few material

possessions, and only grass huts for Housinel ©

However, he concluded that "in reality they

are far more happier than we Europeans; being

wnolly unacquainted not only with the superfluous

but the necessary Conveniences so much sought after

in Europe, they are happy in not knowing the use of

them", ?/

Thereafter there was tacit rejection of any

entitlement of the Aborigines to sovereignty.

Those English who proposed the establishment

of a colony in Australia considered the native

population to be of little importance !®: atra

was content to accept the evidence that the numbers

were few: Young ignored their existence, '~ Lord

Sydney, however, reported to the Admiralty that

"some military establishment shall be made at the

new intended settlement, not only to enforce due

subordination and obedience (of the convicts), but
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for the defence of the settlement against incursions

Oo. the wabivessaey'ts ?

Phillip expressed hopes that no dispute would

arise with the natives whom he would attempt to

civilise but, cautiously, he proposed the erection

of a slight work as a defence against both the

natives and convicts. He futilely intended to

prevent contact between convicts and natives for,

he believed, the natives' spears would be formidable

in the hands of the convicts, the women woula be

abused and the natives disgusted. He proposed that

useful goods for barter be included in the

provisions of the First Pleet.*!

All Governors prior to Darling were instructed

that:

You are to endeavour by every

possible means to open an

intercourse with the natives,

and to conciliate their

affections, enjoining all our

subjects to live in amity and

kindness with them. And if any

of our subjects shall wantonly

destroy them, or give them any

necessary interruption in the

exercise of their several

occupations, it is our will

and pleasure that you do cause

such offenders to be brought to

punishment according to the

degree of the offence.“

In the colonists experience of the natives

there was nothing to require a revision of the
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original determination of the absence of native

sovereignty. Uarly relations with natives were

siicable although the natives displayed suspicion

initially.°- However it soon became clear that

the English intended to stay and clear the land

and several incidents occurred to mar the friendship

of the two peoples. Thieving occurred by both races

and, at a short distance from the English settlement,

La Perouse's men fired on the natives on a number of

oveasions.~" It was not knovm whether the natives

recognised that the English and French were seperate,

and such incidents jeopardised relations between the

colonists and the natives. Orders that the natives

were not to be offended or molested and that only

mild means were to be taken to recover anything

stolen by then, were ignored“? and the contact

between whites and blacks became increasingly

violent, resulting in the deaths of four convicts

26
and an unlmovm number of natives in 1788. The

attacks on the convicts were possibly in retaliation

for injuries to the persons or property of the

natives<!: details of attacks on the natives by

convicts were scarce and uenbietacturd<: On

several occasions the Governor ineffectually

despatched the military on punitive expeditions to

ao
deter the natives.

The measures taken to win the confidence of

the Aborigines were clumsy and unsatisfactory.

During the early years of the colony the natives

were objects of interest, and attenpts were made,

with little real success, to understand them. The

common views of the Aboriginal character and

culture were formed during this period and continued

as the dominant themes of statements and decisions
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concerning the Aborigines made by the setilers and

authorities throughout the period studied,

Rousseau's Social Contract was published in

1762 and the vogue of the "Noble Savage" persisted

into the early years of the colony.” It. was soon

to be replaced by disgust of the state of nature.

The two conflicting philosophies of the state of

nature as ran through eighteenth century thought

were, in Australia, to have only a brief co-existence

before the overwhelming victory of the Hobbesian

view of the state of man outside society, that "the

life of man is solitary, poor, nasty, brutish and

short", and there is "war of every man against

31
every man", The conflict was apparent in the work

of Tench who concluded of the Aborigine that "they

certainly rank very low, even in the scale of

32
savages",

Without succumbing to the view of the noble

savage, Phillip was consistant in his optimism for

the development of the Aborigines to civilisation.

However, he had no policy whereby he might bring

this about, nor had any Governor during whe period

Sf thie etudy other than Macquaris.- Phillip

offered the natives his friendship along with

presents and the benefits of English civilisation.

His method of approaching the natives was to capture

a number of them, teach English to those who

survived and release them to bring in their fellows.

When it appeared that these measures were

unsuccessful he ordered punitive military

expeditions which were similarly uneanoosetel!

His officers did not share his optimism and early

lost interest in the culture of the Aborigines»
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Aborigines remained a problem, but to the colonists'

material progregs, not to their consciences.

The information supplied by Phillip and his

officers was not likely to predispose the officers

of the Home Department to re-consider the status of

the natives. They were reported to be personally

36
unattractive and unclean, usually shy of contact

with the whites but likely to attack small numbers

of whites when unarmed, >! and of primitive habits in

a>°:
a9

the way of manners, habitation, clothing and foo

it was even suggested that they might be cannibals.

They were lknovwm to ill-treat their womenfolk,*° The

most complete report was that of Collins and the

first volume of his Account was published in 1798.7!

He, like Phillip, attributed to the tribes

governnent by chiefs, and reported that each "family"

had a particular place of residence, that they had

some idea of a future state after death, but without

any deity to worship or to determine morality. They

were not monogamous: wives were obtained by kidnap

and rape. Their customs following a death by either

murder or natural causes were sanguinary and

required someone to be punished, usually in the

"contests" (of which several accounts were siven).**

They were "revengeful, jealous, courageous and

cunning", He concluded, "that they were ignorant

savages cannot be disputed; but it is hoped that

they do not 4... appear to be wholly incapable of

becoming one day civilised and useful members of

society".

The early settlers had soon recognised that

the Aborigines were not always honest in their

co. A oy
replies to questioning, “> although not all of their
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reputation for dishonesty was earned: the statements

of relationship anongst the Aborigines did not

correspond to the Zuropean understanding of the

terus,“* and the aboriginal custom of using several

names was also regarded with suspicion, The tribes

with whom initial contact was made did on occasions

endeavour by falsehoods to persuade the whites to

make war on other tribes.*> It is possible that

suspicion of native truthfulness inhibited any

thoughts of allowing them to act as witnesses, *°

although the convicts were certainly no more

truthful . If this were the reason or not the

inhibition was well founded: later experience

revealed the Aborigines to be unsatisfactory

witnesses, *! for they would often be evasive or

untruthful with an unsympathetic white or ina

Situation of embarrassment or possible serious

conseguences; equally they might give the answers

believed to be desired, expected or such as to

preserve the status quo between questioner and

native .

The view of the natives, soon to prevail, was

that shared by an officer of the marines who, in a

letter to Banks, considered that:

The natives do not appear numerous,

but the most wretched of the human

race. They are dressed in nature's

garb, subsist cheifly (sic) on fish

and roots we are unacquainted with.

They inhabit cheifly (sic) the

cavities of rocks and trees; their

miserable huts, which are few, are

constructed of the bark of trees.

They do not wish to cultivate our
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acquaintance or friendship. They

are treacherous, for they have

murtherd (sic) several of the

convicts and one marine, besides

wounding many more, ‘Indeed, they

attack every person they meet

unarmed and appear civil to all

those they meet armed. *?

This view was also to be expressed in the

contemporary art and perfected in the caricature of

Cunningham's account, dravm largely from experience

of the debased survivors of contact with

49Buropeans.

At the end of his Australian career, King was

to categorise the natives in those familiar terns

as being treacherous and aggressive, but remarked

that he had "ever considered them the real

Proprietors of the Soil".?”

It was natural that the English should have

considered themselves justified in disregarding any

potential claims to sovereignty of the natives.

Sovereimty involved a political relationship with

territory and an exercise of control over that

territory. Even if there were definite indications

of such control the English, and all other Suropean

nations, were accustomed to look for a satisfactory

level of civilisation, for regard was aad also -to

the nature of the sovereignty. They would, therefore,

Look at the nature of the political system and its

orderliness, and look for laws and law enforcement

authorities, an economy founded on trade and

individual rights in land and other property.?!

These could not be discerned in the natives who

were considered,tnerefore, little more civilised
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than animals.“

The Europeans were in some confusion over the

political structure of the Aboriginal groups, and

experienced some doubt whether there existed any

such structure. As information about the Aborigines

of the eastern coast is lacking in adequate

anthropological detail that information today must

be considered in the light of the research into the

society of the tribes of Central Australia and

Arnhem Land. The settlers and officials of the

colony were supported by no such anthropological

guidance and the information we possess today

reflects the uncertainties with the material of

these settlers and officials. Tt is little ionter

that they found the tribal structure confusing or

even ludicrous, when today it remains difficult for

a3
a professional anthropologist to deserivde.

Having negligible trade and no material

possessions, other than those few objects necessary

for survival or for tribal ceremonies, the economic

purpose of government was foreign to the

eGortZines." Other purposes of government, in a

European context, were equally foreign: the

regulation of social interaction and the alteration

of forms of social behaviour required no formalised

structure of authority. Changes to their culture

occurred as a result of i communal decision maxing

process which was only vartly conscious, if at 211 =

44 was achieved by incorporation of the variation

into tribal lore, ceremony and art and only when the

cultural assimilation was complete could it be said

that the change was effectively adepted.°? Such

changes rarely occurred as the result of an
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exercise of political authority, although

leadership and the manipulation of awshority or

"political" influence did occur, Usually, however y

power was derived from the position held in the

religious life and in most Aboriginal societies the

roles of elders and leaders controlled the conduct

of the holders of the "offices" in both religious

and secular activities. Political authority was

limited in a rigid manner, and organisation was

poorly developed; formal proceedings of a

legislative nature were eAaeaat °° The Englisna

could therefore identify no sovereign capable of the

exercise of sovereignty.

The English expected a asia tO exercise

control within his territory. This control, and

its nature were demonstrated by attainment of

certain measures of civilization. Important among

these measures were laws and authorities to enforce

them. But the laws of the Aborigines were not

easily understood by the English for the customs

of the tribe were its law: these customs were not

easily explained by the natives for they were

founded on perceptions of existence and causality

quite unlike those of the white man. These

difficulties were aggravated by language problems.

It would appear that custom circumscribed the -

range of possible offences for, as the Berndts

discovered in their study of one tribe:

There is concentration on certain

kinds of offence, and this

contrasts with a complete absence

of others, even conceptually.

People do not quarrel over land:

Stealing, except in sexual relations
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(for example, stealinre a wife),

was not geen as a problen.

Apart from doss, and occasionally

food or small belongings, property

offences were relevant only in

this sence of 'persons-as-property'

mostly women; men are not usually

oTspvoken of in those terms.

The methods of enforcement of these customs

were also not easily anpreciated by the white man.

Formal proceedings of a recognisable judicial nature

were not typical of Aboriginal culture.?° The

lesser offences would normally lead to chastisement

at the hands of an individual entitled by custom to

29 inso chastise the offender. more serious

instances the offender might be punished similarly

by such an individual. As such individual

retribution was itself likely to spark off a chain

of violent retributive conduct seriously affecting

the peace of the tribe, the more serious offences

were often dealt with by tribal action of a ritual

nature, such as "inquests", divination, arranged

settlements between parties, public duels and trials

by ordeal °° These activities were, to white

observers, no more than superstitious or parbarous

practices indicating a total absence of the

necessary degree of civilised behaviour.

Sovereignty, in European terms, involves a

relationsnip of man with territory. As was to be

expected of persons living in as intimate a

relationship with nature as did the Aboriginals,

there was a close relationship with their land. The

Aborigine was only partially nomadic an then only

over a limited territory. Territorial disputes
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were few, and the tribal territory of others was

recomised. Uowever, the nature of the Aborigines’

relationship was not simply translated into the

property terminology of sovereigty. The

relationship was, in essence, spiritual, and it

could be said of the Aborigine that he was held by

the land in these spiritual ties instead of him or

his tribe having a property in the Lana.°'

To the English, the Aboriginal tribes

appeared without a level of civilisation sufficient

to warrant consideration as international personaf.

The status of their members and the rignts

attaching to that status were to be determined by

English law and any lacunae were the responsibility

of the Governor to fill.

In Tasmania Governor Arthur advised the

Secretary of State that ne considered that much of

tne mischief in relations with the Aborigines might

have been averted if Collins and the earlier

Lieutenant-Governors had made treaties with the

Aborigines and thereby avoided "that sense of

injustice ... they have always entertainea.

However, neither Arthur nor any Tasmanian

Lieutenant-Governor acted towards the natives as if

they possessed a degree of sovereienty. Instead the

natives were expected to accept English law and the’

authority of the English Sevorsie Colonial

officials may have entertained themselves with

discussions of Grotius and Vattel and issues of the

status of Aborigines as British felons or warring

enenies but the legal dogma were accepted in

64
practice. As any acceptance of native sovereicnty

would have implied that the whites ought to have

lived under native "law" no other practice would
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have been acceptable.

Some confusion remained as to native status.

Pedder, the Chief Justice in the Sunreme Court in

Tasmania objected to provosals to confine the

Aborigines of Tasmania on an island, for he

considered that this could only have been forcibly

done to those who had the status of enemies

captured in war; but he suggested instead that

treaties be entered into with the native tribes and

a European agent lodged with them - this implied

hat he considered them as neither enemy aliens nor

65
British subjects.
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FOOTNOTES

The earliest writings of value on the

Aboriginal culture are Brough Smyth, Zhe

Aborigines of Victoria (Jielbourne, 1578);

J.D. Woods, The Native Tribes of South
 

Australia (Adelaide, 1879); E.ii. Curr, Ihe

Australian Race (Melbourne, 1886); W.0. Roth,

Ethnolorical Studies in North-west Central

Queensland (Brisbane, 1897); and B. Spencer &

F.J. Gillen, The Native Tribes of Central

Australia (London, 1899). The major studies

are works of the present century.
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CHAPTER V

ABORIGIIATL INGERESTS IN LAND

‘ 7 ee et rm or weSTeres 7 BsBe + ay 7 AIT Vig

fie AlBO) J Lita » dP NINE dad ee be Or MINS othe (WT. WALLY

TITLE, AWD GOVERITIGUT POLLCY.

At the foundation of the colony of Mew South

Vales, no recognition was given to Aboriginal

interests in land. At that date the U.S. doctrine

of communal native title was yet to be formulated:

the only clear legal doctrine of the British was

that asserting the dominium of the King by virtue

of his prerogative. The practice of recognising

native occupation and of extinguishing it by

purchase had been adopted by some of the American

colonies and was implicity approved by the Royal

Proclamation of 1763. ! The Proclamation had legal

force only over the area to which it was addressed,

but was considered to have expressed British policy

in relation to the native inhabitants of all British

territory. Later it was treated as expressing

English law in relation to native races inhabiting

the British colonies.

Despite the developments in the form or

Governors! Commissions and Instructions during the

eighteenth century,“ the Commissions of Phillip and

the later Governors made no mention of natives, and

their Instructions were substantially in the same

terms, as those from Charles II who, in his

Instructions of 1670 to the Council of Foreign

Plantations, comianded all the governors:—

sseknar they do.not only

carefully protect and defend

thea from advers aries, but
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that they more especially

take core that none of our

own subjects, nor any of

their servants, do any way

harm them.

And that if any shall dare

to offer any violence to

them in their persons, goods

or possessions, the said

governors do severely punish

the said injuries, agreeably

to justice and right. >

Neither Instruction referred expressly to land.

In 1825, James Stevhen commented of the

Instructions to Governor Brisbane and earlier

Governors that, in the mention of the Aboriginals,

"The objects of these Instructions are exceedingly

indefinite", and "can afford little or no assistance

to the Governor in the execution of his duty",

however, "it may yet be fit to repeat because they

are at least a record of the general feeling of the

English Government on the Subject, and because the

omission of them, might possibly be construed into

4
some change in that feeling".

The Instructions to Darling varied only

slightly from those of his predecessors in regard to

the natives and again no mention was made of any

policy concerning lana.?

The first expression of any official concern

for native interests in land was made by Governor

King who, in a private memorandum for his successor,

Bligh, remarked with only partial accuracy:-
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iluch has been said about the

propriety of their being

compelled to work as Slaves,

but as I have ever considered

them the real Proprietors of

the Soil, I have never suffered

any injury to be done to their

persons or property.

There is no evidence that his view of them as the

"real Proprietors of the Soil" was reflected in his

conduct towards them, and certainly he did nothing

positive to preserve any proprietary rights for the

natives, or prevent white encroachment on their

lands.

Without formulating any view as to the rights

of the Aborigines to occupy land within the colony,

Macquarie's policies for their civilisation required

that they be offered land, as individuals, as

families, or as beneficiaries of the occupation of

land by those Europeans concerned in the process of
7

civilising the natives. Almost without exception

his efforts were of no avail.

Governor Brisbane was the first to recognise

a right in the native inhabitants similar to the

rights afforded the North American Indian, That he

did so may be due in part to his having served in

Jemaica from 1800 to 1803 and in Canada during 1814,

and having observed personally the application of

British native policy.” In his reception of

William Walker in 1821 he was reported as saying:

Write dowm ... Some plan, and

bring it up to Govt House, that

we may digest the subject. -

Theat wale I do for these
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people, 1 do from choice, Mr.

Walker, and not because I

promised your friends in

London, wuwverything that Govt

Gan ado ior you, shaia’ be done,

Great things ought to be done.

The Ilother Country is

transmitting annually from 30

to 40,000 £ of goods to the

American Indians, as a

compensation for their country:

we have taken the land from the

Aborigines of this country, and

a remuneration ought to be made,

and as far ds tan prevail with

the Ilinisters of His Majesty at

home; I Will, tor ta6

3
amelioration of their sufferings.-

Despite his mandate, indeed obligation, to further

the betterment of the Aboriginals, Darling displayed

little interest in them and his only positive

effort, the trial of Lieut. Lowe, was certainly

inspired by politics, and failea.!°

At a later stage, express consideration was

given to the natives’ entitlement to territory.

However, there followed no recognition of native

title to land: instead, there followed. the

establishment of reserves to which the Aborigines

were to be attracted for employment and training, |!

The Select Committee of the House of Commons

of 1837 on Aboriginal Tribes was chaired by Sir

Thomas Buxton and represented the view cf the

arious.groups urging governmental protection of



Wik

native interests, and especially the views of the

Ty !
A% 4 eS gs . s a : i. 2 re ” ge 3 Soe 5

Aborirines Protection society, first
ed vi

first organised in

1835. In what was to be "the high-mark of this

a . ae a4
self-accusatory line of argumentation", the

Committee reported of the Aborigines of British

settlements, including Australia that:

Too often, their territory has

been usurped; their property

seized; their numbers dinished;

their character debaseu; the

spread of civilisation impeded.

It might be presumed that the

native inhabitants of any land

have an incontrovertible right

to their own soil: a plain and

sacred right, however, which

seems not to have been

understood. Huropeans have

entered their borders univited,

and, whenthere, have not only

acted if they were undoubted

lords of the soil, but have

punished the natives as

ageressors if they have evinced

a disposition to live in their

a2
own country.

In express advertance to the Aborigines of

Australia the Comittee reported that:

These veople, unoffending as

they were towards us, have, as

might have been expected,

suffered in an aggravated degree

from the planting amongst them

of our penal settlements. In



113

the formation of these

settlements it does not annear

that the territorial rights of

the natives were considered,

and very little care has since

been taken to protect them

from the violence or the

contamination of the dregs of

our countrymen. 14

Such, indeed, is the barbarous

state of these people, and so

entirely destitute are they

even of the rudest forms of

civil polity, that their claims,

whether as sovereigms or

proprietors of the soil, have

been utterly disregarded. The

land has been taken from them

without the assertion of any

other title than that of

19superior force...

In their proposals for reform, the Committee

said:

When it is remembered that

unsettled land has been sold

by the Government of New South

Wales, yielding in a single

year returns to the local

Treasury exceeding 100,000 l.,

and that in the recollection

of many living men every part of

this territory was the undisputed

property of the Aborigines, it is

47
demanding little indeed on their
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behalf to require that no

xpenditure should be withheld

which can be incurred

judiciously for the maintenance

of missionaries, who should be

employed to instruct the tribes,

and of protectors, whose duty

it should be to defend them,

Especially they (the Protectors)

should claim for the maintenance

of the Aborigines such lands as

may be necessary for their

support. ‘So long as agriculture

shall be distasteful to then,

they should be provided with the

means of pursuing the chase

16
without molestation.

The Select Comnittees of 1337-40, and 1844

inquiring into the state of New 4ealand deplored

the abandonment of the usual policy of recognising

poth the rights of the Crowm as the sole proprietor

and the possessory rights of the natives subject to

the exclusive right in the Crown "of pre-emption

over all such lands as they may be disposed to

aT
alienate”.

In his address to the Bill for the regulation

of New Zealand, submitted to the New South Vales

Legislative Council, Sir George Gipps stated as

general principles:

fivet ... boas. the uncivyilised

inhabitants of any country have

put a qualified dominion over it,

or a right of occupancy only; and
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that, until they establish

anonzst themselves a settled

form of government, and

subjugate the ground to their

own uses, by the cultivation

of it, they cannot grant to

individuals not of their ovwm

tribe any portion of it, for

the simple reason, that they

have not themselves any

individual property in it.

Secondly, tnat if a settlement

pe made in any such country by

a civilised power, the right

of pre-emption of the soil, or

in other words, the right of

extinguishing the native title,

is exclusively in the government

of that power, and cannot be

enjoyed by individuals without

the consent of their

government.

This speech the Committee recognised as stating

accurately "one of the fundamental principles of

colonial law and policy". !?

In 1841 during the hearing of issues

preliminary to the trial of an Aboriginal, Bon-jon,

for the murder of another Aboriginal, Willis J.-

held that the court had no jurisdiction, the

Aborigines not being amenable to the laws of the

colony for offences committed inter gai- The

lengthy judgement was read to the court without any

break in the proceedings having occurred for a
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lengthof time sufficient to have allowed its

- naa ‘ aoa ie ; i> ; Pes y aePecvolcav.Onse ACCOrdIN? to the only account of. the

trial the judzement had been prepared prior to the

rod M7. Oe oaa ee pn ee 4.4 se ao. 2 eC .

fue judgement was, therefore, a carefullytrial.

considered if deliberately provocative decision

by a very exoerienced judge°*: in his judgement

Wi1..6 referred to the situations in the U.5.A.,

Canada, Jamaica, St. Vincent and India. Prior to

his appointment to the New South Vales Bench this

energetic and argumentative judge had held judicial

offices in Upper Canada and British Guiana, and in

colonial service had had wider experience than had

any other member of the New South Vales Bench, save

Sir Francis Forbes, although the quality of Willis'

23experience may be open to doubt. His judgement

on the substantive issue was contrary to an earlier

decision on demurrer, of a Supreme Court consisting.

of Forbes 0.J. and Dowling and Burton J.J., the

24unanimous decision being dravm up by Burton J.

Willis devoted a large part of his judgement

to a consideration of the status of Aboriginal

tribes. The Aboriginals were not a conquered people,

nor did they tacitly surrender their rights as a

distinct people, therefore, he considered, their

Pieuts coula not differ from those: of other

Aboriginal tribes within the limits of the same

government, Willis cited as authorities Gipps'

speech (above), and Storey's and Kent's

Commentaries on American law, and concluded that
 

the passages were equally applicable to the

Aborigines, who "must be considered and dealt with

as distinct though dependent tribes governed among
| 35

themselves by their own rude laws and customs",

The passage cited from Storey's Commentaries |



i?

asserted that the Aboriginal inhabitants had a

1674) and just claim to retain possession of the

soil which they occupied, °

Although these various statements referred to

'richnts' and ‘title’ there was no attempt to

determine the legal quality and implications of the

natives! interests. Willis' attempt to incorporate

the conternpoorary American doctrine did not extend

to any analysis of the content of the doctrine and,

the substantive issue being considered as contrary

to decided authority, the secondary issue of native

title was henceforth ignored by colonial

authorities,

Bo. THE SETTLENTENT OF ABORIGITES.
 

In 1805 Governor King permitted an Aborigine

knovm as Charley to use some four acres of land for

agriculture. This occupancy was permissive only and

no title passed. It is not possible to say whetner

this was intended as an experiment, which if

successful would be repeated by the Governor.

harley was killed by white settlers after he and

other aborigines had unsuccessfully raided the

settlers.*! Whatever his original intentions hing

afforded no other native such a privilege as the

recognition of an interest in a particular parcel

of land. This one instance was later reflected

in the activities of Macquarie, but on a larger

scale.

Macquarie was the first Governor to develop a

policy of land grants for Aboriginal purposes. In
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1814 he advised Earl Bathurst of his intention to

settle in Port Jackson, some natives "/ho have

JOX c
s

promised to Settle there and Cultivate the Ground",

On January 31, 1815, some sixteen families of

the Broken Bay tribe under Boongaree, selected as

their "Chief" by tlacquarie after prior consultation

with the natives, were settled at Georges Head in

huts previously erected for them and they were

presented with a fishing boat, agricultural and

domestic utensils and clothing. “2 Although a sow

and pigs were purchased for the settlement late in

1816°° the experiment was recognisably a failure

during 1815.°! An attempt was made to re-establish

the settlement the day before Ilacquarie hoarded ship

to return to England: the farm was put in order, new

huts were erected, a road built, and Boongaree and

his fifteen followers were recommended to the good

a=
offices of Sir Thomas Brisbane. However on neitner

occasion was the land formally granted to the native

anttlLerd.-- Some remnants of the tribe still dwelt

tte Seon in the 1870's.

In 1820 tlacquarie settled some natives in

a0Elizabeth Bay, on land recovered from its former

owner. Huts were erected, gardens laid out and a

convict on the government store assigmed to assist

in cultivation. Again the settlement failed, the

huts being broken up and the materials sold or

36burnt. There appears to be no record of this

settlement being favoured with a formal grant either

an favour of the tribe, or of any one of the

individuals.settled on the land, If any grant was

to be made it would probably have been made in

favour of one of the individuals,
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During his disputes with Darling in 1828, E.S.

Hoarl Gao editor of the iionitor claimed that the. Land

at Elizabeth Bay which was being granved away by

Darling to “his own particular friends" was that

Wnich had earlier been reserved for the Aborigines

by Macquarie, and as a site for a Lunatic Hospital

by Brisbane. He stated that the area, which was

popular with the local natives, had initially been

settled by an old soldier, O'Donnel, upon the

promise of a grant. This interest had later been

sold to one who considered the land as his own for,

during liacquarie's time, "possession by promise

either verbal or written ... was considered ... as

good as parchment and the Seal of the Colony".

Macquarie was said to have obtained the land from

its purchaser in return for land elisewhere, and had

settled natives on ite?! The Governor's Order Book:

records that in 1813 Macquarie had promised on Thomas

O'Donnell a grant of 40 acres and, consistently with

the above explanation, no such grant was ever

eecudcd.°” At that. time, inconsistency in spelling

surnames was a common occurrence, and the

inconsistency is of little significance in

considering the truth of the Monitor's account.

Darling concluded that the whole of Hall's story

was a fiction?” and reasserted his provosals for

ar : a : A
the subdivision of Woolloomooloo and Elizabeth Bay. °°

In his Report on his administration of the

Colony, ilacquarie wrote that he had "prevailed on

five different Tribes to become Settlers ... Three

of the Tribes chose to settle on the Shores of Port

Jackson, in the vicinity of Sydney ..." whilst the

renaining tribes "preferred taking their Farms in
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- , aft 4. ‘TY $ ee oe ae ea oe 1. 4Interior". this sumiation was sonewhat optimistic.

mn iat a) oy a ; he 29 Co ae Le 17s :
Be Siar Setlienent. at Port dacison was at ilusine

Point. An entry in the Governor's Order Book for

Pew. 10, 1016 indicates that 4& prant of an unstated

number of acres was promised to Bidgee Bidgee who

was the appointed "chief" of the tribe at Kissing

Point -— the entry is followed by the remark "not

granted". Although not rewarded by a grant of

land to their tribal territory the "chief" received

the gift of a boat purchased for him from the Police

Fund in 1818.4?

The remaining two settlements were on South

Creek and Eastern Creek, In a letter to liacquearie

of April 8, 1814, William Shelley, an ex-missionary

to the Pacific Islands, proposed the establishment

of a Government boarding school for native children

of both sexes, ** and in a letter of August 20, 1814,

he develoned his proposal further.? The scheme was

accepted by llacquarie, proclaimed by him in a

General Order of December 10, 1814, and Shelley

given the responsibility of effecting it.*© This

responsibility was to include the supervision of any

adult natives who accepted the Governor's offer to

provide land for those wishing to cultivate it and

so become settlers.’! The Governor's Order Book

recorded on Deceriber 12, the promise of a grant of

48
500 acres at Parramatta to Shelley. The grant was

not formalised until January 13, 1818" —- Shelley

had died on duly 6, 1915, but his wife Elizapeth

continued the work of the Institution. It would have

been in accord with the usual practices of the period

if Shelley had taken possession of the land on the

basis of the promise. The granted land was 25 miles

from South Creek but only just over a mile from one
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of its tributaries.°°

in 1816, Macquarie recorded that "To Mary Mary,

Mulgovy Joe, and Charley llulgrave, I have promised

small Farms between IMulgowy and South Creek".?!

Wary Mary, a male, was the appointed "chief" of the

iulgoa blacks, "llulgowy" is presumably the modern

aiecrict of “ulgoa". The Parish of itulgoa adjoins

that of Claremont in which lies the 500 acres

granted to Shelley. It would appear, therefore,

that the natives were being promised farms in their

territory. There aiocars to be no record of any of

these natives receiving formal grants to land in

this vicinity.

In 1621 two of the female pupils of the Native

Institution, Polly -- and Betty Fulton, were married

by the Reverend Richard Hill to two "quiet" but

unschooled blacks, Michael Yarringguy, native

Constable at Richmond, and Robert Narringguy, son of

Creek Jemmy. Subsequently one or more of the other

females from the Institution were so married.?* Of

the original marriages, the Sydney Gazette recorded

that huts were erected for the couples; furniture,

stock and farming utensils were supplied them, and

the farms granted them at South Creek by Macquarie

were to be measured out by the Deputy Surveyor. ??

No records of formal grants appear to exist, The

most probable sites for these farms would have been

in the vicinity of the farm of their mentor,

Elizabeth Shelley. Although some of the surrounding

area had already been granted or was subject to

promises fron the Governor there was, amongst other.

ungpranted lands, an area of 500 acres which was not

granted away until late 1831 which extended from the
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Shelley's farm almost to the South Creek.

Re

These farms were later shaideued?” but not

until after Macquarie had left the colony.??

During the military exercises of the first

part of 1816 desigmed to subdue black resistance,

liacquarie received assistance from several friendly

natives and, in his diary for May 25 recorded that:

To each of the three Black

Guides Nurragingy, Colebee and

Tindall I gave 7 days Provisions,

a Quarter Pound of Tobacco and a

Blanket for each of their Gins ...

On this occasion lI invested

Nurragingy (alias Creek Jemmy)

with my Order of ilerit ... as

Chief of the South Creek Tribe -

I also promised him and his friend

Colebee a grant of 30 acres of

land on the South Creek between

them as an additional reward for

their friendly fidelity to

government and their recent good

56
conduct.

The promise to Colebee and Narragingy was

recorded in the Governor's Order Book of May 16,

without reference to any Location.?! By a deed’ of

erant of August 31, 1819 "Colebee, aboriginal native"

was granted 30 acres of land at "Bathurst", the

grant being subject to the usual conditions

restricting dealings with the land within five years

of the crant, requiring the cultivation within that

period cof at least ten acres and reserving rights
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of making a public road and removing timber for

5B 7 . . . nr 99 J

naval purposes.~ The availability of the grant for

collection was announced in the Sydney Gazette in
 

a notice from the Surveyor—General's Office referring

to a number of crants.?? The deed to Colebee was

registered in the Colonial Secretary's office on

60september 14, 1820. On September 23, Colebee's

name was included amongst those who were warned to

eop.y for their erents ‘by October’ 18, or forfeit ail

61
claims to the allocated land. One author has

concluced that Colebee did not apply for the grant,

due to the renoteness of the land and cites this as

L."anochner example of liacquarie's good intentions

frustrated by failure to comprehend and allow for

. : : 62 1 7 zdifficulties", The author has, however, confused

the district of "Bathurst" which was one of the areas

into which the Cumberland Resion was divided, with

the vicinity of the tovm of Bathurst. °? The grant

of thirty acres was taken up alongside the Richmond

pont.°* Nurrangingy settled there°? and was joined

66
A house was

67

by Colebee and several other natives.

erected and a herd of cattle purchased for him.

By 1827 Nurragingy was tired of life as a settler,

he had hired a herdsman to relieve him of the burden

of caring for the herd, and wished to sell the

hera.°° The failure of the formal grant to recofnise

the promised interest of lurragingy is, perhaps, due

to the attribution of his other title "Creek Jenny”

9to Colebee: both a map in the Lands Department and

pencilled notation on the Register of Grants SUEEEStS

incorrectly that Colebee was otherwise Imown as

69
Creek Jemmy.

The removal of the Institution was proposed by

‘the Revs Robert Cartwrisht late in 1819, in a

prandiose scheme for a native settlement removed
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3 O
from contagion of contact with white settlers. !

uacquarie tentatively set aside 10,000 acres in the

-vicinity of tioss Vale but the proposal was never

confirmed by Bathurst. !1 in 1818 Cartwright had been

: 2 ; :
promised 600 aodide: t Lt i8 mot certain what was: the

purpose of this promised grant; and the circumstances

surrounding it were curious, It pre-dated his

pronosal in 1819 for removal of the Institution and

appears to be unconnected with it. He only received

an official grant of 500 acres. However, this

proverty, which was called "Bethel Grove" was almost

adjacent to that of Colebee and the official grants

to both were made on the same day, August 31, 1819,

1also prior to the date of Cartwrignt's proposal,

~

but one week after he had signed a petition for a

7

public meeting to discuss the extension of the work

for the Aborigines /!4 - the petition was forwarded to

Macquarie on December 6, 1819, !? "Bethel Grove" was

also on the Richmond Road and touched on Zastern

Creek. Wither property could fit the description of

Black Town given by Horton in 1824, /© but other

evidence would suggest that it was Cartwrignt's

property, or the two properties together which formed

the native settlement. !/ Cartwright's grant was not

registered until February 22, 1821 and at the

meeting of the Committee of the Native Institution

on December 28, of that year, it was resolved that:

Past circumstances having excited a

hope in the minds of the Comnittee

that the Aborigines in New South

Wales may become farmers etc., and

conform in some degree, to

civilised life; which the Committee

think may be much encouraged and

promoted, bya greater share of
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attention being paid to the

settlement at Last Creek ee.

The Comiittee also beg to

recomiend that 500 acres of

land adjoining the present

settlement be reserved for

the use of the Institution

that the Comiittee may be

enabled to assign, according

to circumstances, farms etc.,

to such natives as may have

afforded by their previous

conduct a real hope of their

forsaking their vagrant

78
habits.

Curiously, Cartwright was a member of the

Committee at this time. /? This sequence is

reasonable if previous discussions or verbal

agreements occurred between Cartwright and Macquarie,

to the effect that the land would be used for the

purpose of civilising the natives.

On January 1, 1823 Brisbane approved the

removal of the Institution but in terms referring to

South Creek. It is possible that despite the

decline of the earlier settlement the two were not

considered by the government as separate. In 1824

the Committee was abolished and Villiam Walker, one

of the Wesleyan missionaries to the colony, was

placed in charge of the settlement. °° A visitor to

Blacktovm during 1824 described it as:

seein an unpronising state.

There are at present only 4

black children in the school.
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There are 6 little cottages

with land annexed to each

for such of the natives as

can be persuaded to settle

here, but only 3 are

inhabitea. 21

However Walker only remained a year and the

Institution collapsed. The girls were left in the

care of Walker and the boys were placed in the care

of Cartwright.° A brief revival occurred between

1827 and 1829 under the control of William Ha11°*

and then the school was abandoned. °? But,: by a deed

of release of September 25, 1830, Cartwright sold

Hep mecdeaty of 500 acide 'to-Mtliten Hall tor £30067

It would appear that Hall did not consider the land

to be held for the purposes of the natives for he

mortgaged the property for the same sum in 1839, well

after the abandonment of the project.°! The land

and buildings of the school were reported to have

been sold in 10330 It appears that the land so

sold was that granted originally to Colebee for the

area sold was measured to be 29 acres, 2 roods and

8924 perches.

In 1815 it was reported that a native who had

been raised by an English settler had applied for,

and received, a grant of land which he proceeded to

cultivate proverly.?” It is not possible to identify

this grant, if indeed any formal grant was made: Lt

it were, he would have been only the second

Aboriginal during this period to receive legal title

to land.

Less hesitation was shown in conferring legal

. title on whites working for the cause of
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Aboriginal advancement. The grants to Willian

Shelley and Robert Cartwricht have already been

31 klizabeth Shelley continued to.considered.

manage the Institution after her husband's death

until her retirement in 1823.2° She received

several leases and when, in January of 1823, the

remaining pupils in the Institution were moved to

Black Tovm she received a grant of the land on

Which the Institution had etood. >=

It appeared to be lMacquarie's policy to eo

small communities of Aborigines - in so doing he had

little regard for the customary niceties of

Aboriginal society. In most instances neither tne

communities nor the individuals received legal title.

It is probable that the lack of title was not a

deliberate policy aimed at the natives: during much

of HMacquarie's term of office he was careless in the

matter of land grants and Brisbane when he succeeded

him discovered that some 340,000 acres were held as

permissive occupancies.” For over nine years

Macquarie had not forwarded a return of land grants

to the Colonial Office.?? The Aborigines!

occupancy was no different in kind from that of many

white settlers. Unlike the white settlers, the

Aborigines were not favoured by the later execution

of their promissory interests and their landswere

96
later granted to other white settlers.

Macquarie's practice of grants to natives was

not based on any acknowledgement of native

entitlement to land - it was his view that British

settlement had excluded natives only from the

enjoyment of animal and other production of the

territory settled —- the wandering tribes ideology.?!
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He would grant land to the Aborigines only when

they indicated a desire to settle in the manner of

the British. In almost all instances the natives

were settled on what appears, from the slight

evidence available, to have been tribal territory.

Remnants of a tribe were still to be found in

the Georges Head vicinity in the 1870's. Elizabeth

Bay was, according to Hall, popular with the natives

prior to the settlement established there. The land

promised at Kissing Point was promised to the "Chief"

of the Kissing Point tribe. From the similarity of

names it appears likely that the farms promised near

South Creek were also in tribal territory. Desvite

this, there appears to have been no recognition of

a rigot of the tribe in that territory but merely

the reasonable practice of promising or granting

land familiar to the native recipient.

ee tia PoLADIa OnILaAT OF. JETSSLONS.
 

Brisbane's term of office was too short to

allow any real development in the concepts of

Aboriginal title to land. As he was the most

capable theoretician of the early governors, and one

Witn experience of the American colonies, °° 30 38

reasonable to surmise that his slignt efforts to

establish landholdings in trust for the Aborigines

were the first steps towards the adoption in

Australia of the British policy for ilorth America.

On one occasion he requested, and received, gifts

aeto be distributed amongst the natives, a practice

common in North America,

In 1825 Brisbane promised a grant of 10,000
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acres to the London Missionary Society to be held

in trust for the improvement of the conditions of

the Aborigines. It was to be subject to the

condition that it would revert to the Crovm should

the project fail.!9° on January 31, 1825 the

Auxiliary Church Missionary Society for Australasia

ql01was forme and it also received a promise of

10,000 acres on a similar trust. 194 Unlike the

earlier promise it was not referred to London. !93

However on being pressed in the matter his

successor, Darling, referred it to London and both

promises were approved by the Secretary of State. '94

This was the totality of Brisbane's actions in

the cause of Aboriginal land grants. Under his

successors they came to nothing.

During Nacquarie's administration, Carvosso, the

first Wesleyan missionary to the colony, had

suggested that the tlethodists form an agricultural

establishment for the civilisation of the Aborigines.

llacquarie responded that a year earlier Cartwright's

proposal had been made and the reply from His

Majesty's Illinisters must be awaitea!9 — none

arrived. In October of 1824 John Harper was sent

to the Wellington Valley and it was reported that he

was to be given land there for a mission,1

In June of 1826 Governor Darling was presented

with a memorial requesting a grant of 10,000 acres

to the Wesleyan llissionary Society. This grant he

refused as the other societies had received land for

the same purposes and had achieved nothing. 197 This

refusal was tempered by Lord Bathurst who approved

of affording the Wesleyans "the same opportunity of

exerting themselves towards the attainment of so
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laudable an object, so soon as its success shall

have been established in the two forner instances", 19°

Some time later the Wesleyans were given the use of

land at Port Phillip but the mission was unsuccessful

and closed dovm. !9

The grant to the London ilissionary Society was

the first to be taken up. Threlkeld selected land

at Reid's llistake (Belmont) and settled there in

1826, 119 Shortly after the selection of the land,

the directors exoressed doubts about the Lange size

of the grant and the secular duties it would impose

on the missionary - they had never intended any plan

involving colonisation. !!1 Following Threlkeld's

constant disputes with ‘larsden, the Society's agent,

and the directors in London over finance and

112expenditure, the directors abandoned their hopes

113 and proposed to sellfor government assistance

the property and terminate the mission. | 14 The

following year, on Threlkeld's deliberately

misunderstanding their orders and returning to Lake

Macquarie the directors removed their confidence in

him and refused further payments to him or the

mission. |! Threlkeld again informed them that the

land would revert to the Crown on his relinquishing

116 However he received support frompossession.

Darling who allowed him a salary of 2150!'7;

compensation to the Society for the buildings erected

on the land was considered unnecessary as they would

continue to be used for the purpose for which they

were erected by the Society. !!9 The Society

thereupon resolved to donate the buildings to the

New South WValea Government. 19 Shortly thereafter

Threlkeld moved to Ebenezer (Toronto) on the other

side of Lake Macquarie where he continued his work

till the mission was officially closed on December
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31, 1841. 12°

Zhe Church liissionary Society took up their

land on October 8, 1832 when they were given

occupation of the government buildings at Wellington

Valley on the breaking up of the convict

121 Other thanagricultural establishment.

Threlkeld's mission at Lake Macquarie no other land

was then held for missionary activities to the

Aborigines. The Church Missionary Society made

numerous requests for legal title to the land but

were met firstly with governmental inaction and

122later, disapproval. By 1844 this mission also

Hee been shandoned coo. failure. “> |

D. TASMANIA
 

In Tasmania the situation in respect of land

rights, as in many other respects, was quite unlike

that in New South Wales. As in New South Vales

there was no recognition of any right to the land,

but unlike New South Wales no land was conferred on
Aborigines

individual / nor were there established settlements

of Aborigines. The earliest suggestions of land to

be devoted to the use of Aborigines were made at a

time when reports of the conduct of the Aborigines,

in retaliation for the injuries they.had suffered,

were causing concern. In 1826 a Tasmanien newspaper

proposed that the natives be rounded up and removed

to the coast of New Holland or to King's Island

where they could be guarded byasmall number of

soldiers and compelled to undertake agriculture, to

lose their roving disposition and to acquire some
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slight habits of industry. !*4

<0 1820, . Governor Arthur wrote that,

on the occasion of the unexpected appearance of a

tribe in Hobart Town, he had formed the plan "of

establishing an institution, to which they might

resort, in the hope that some might be persuaded to

adopt the habits of civilised life". The tribe

left Hobart end did not return and the plan was not

brought to fruition. !©? In the same letter he

mentioned, but rejected, the proposal to remove the

natives to some Island in Bass Strait. Instead he

proposed:

to settle the Aborigines in

some remote quarter of the

island, which should be

strictly reserved for then,

and to supply them with food

and clothing, and afford

them protection from injuries

by the stock-keepers, on

condition of their confining

thenselves peaceably to

certain limits, beyond which,

if they pass, they should be

made to understand they will

cease to be protected. 126

On April 15, 1828 was issued the Proclamation

declaring the method by which Arthur would éppoat

his scheme to restrict the natives to certain

areas. A line of military posts was to be

established along the borders of the settled

districts and all Aborigines were, by the

Proclamation, ordered imnediately to retire from

the settled districts and never re-enter "on pain
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of forcible expulsion therefrom".'*! One

exception was made, for the Proclamation was not to

apply to prevent the Aborigines from travelling

annually, according to their custom, through the

settled districts to the sea, provided that their

respective leaders were provided with a general

passport under the Governor's hand and seal.

As there was little or no communication of a

friendly nature between the two races at that time

128na athe Proclamation was of no effect

November 1828 martial law was proclaimed in the

settled districts until such time as the natives

removed themselves to that part of the island left

for their purposes. !©? There was no suggestion

that the several Proclemations were intended to

recognise native title in the area to which they

were to be restricted. In September 1830 there

was proposed and implemented a monumental plan for

rounding up all the native tribes by troops and

colonists advancing in line across the island end

driving the natives before them to a peninsula

where they could be captured. 139 It was reported

that some four or five of the troops were killed

by accident, the expedition cost upwards of

£35,000 and only one native was captured — he

13!
afterwards escaped into the bush. liartial, law

beck ct the end of 1823. °°

It was subsequently decided to accept the plans

proposed by the Tasmanian press and remove the

natives to islands in Bass Strait. Several white

men made contact with the natives and by their

efforts end,those of others,about three hundred and _

ten natives !>3 were brought in, by persuasion or

134capture.
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As there was high death rate on Gun Carraire

island, the first island on which the natives were

held, they were moved to Flinders Island. Later

some removed to Port Phillip. In both places the

natives continued to experience a high death rate

and the race became extinct. At no time had they

had acknowledged in their favour any title or

interest in land. The only land they were

officially allowed to occupy was allowed them only

for the purpose of removing them from their tribal

territories - it was to become their ee or,

ultimately a place to await their death. !°

As in New South Vales, it was sometimes

profitable to work for the civilisation of the

Aborigines. By a Government Notice of February 19,

1831 lir. George Augustus Robinson, was rewarded

with the grant of 2,560 acres of land for his

efforts in bringing in the natives to be exiled to

Gun Carraige Island. 13° If one except the poor

attempts made at training the Aborigines held on

Flinders Island, it can be said that no missions

were established or attempted on behalf of the

Tasmanian Aborigines.

ie CONCLUSION.
 

Although this period marked the development in

the U.S.A. of the legal doctrine of communal title,

and in Canada, of a similar practice, apparently

with the force of law, there was no similar

development in New South Wales or Tasmania. That

this was so may, in part, have been due to lack of

legal knowledge or colonial experience on the part

of the Governors.
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In the United States the doctrines were

developed by the Supreme Court. Althouch the

practice in Canada was not very dissimilar to the

doctrines of the Supreme Court it was necessary

for British proponents of the doctrines and

practices to refer to the formulations of the

doctrines in the U.S. Supreme Court for neither

British courts nor courts in British colonies had

developed independent formulations. In the British

colonies, therefore, the development of the

doctrines was dependent upon the Colonial Ixecutive.

If they were interested, and had the requisite

experience of the doctrines the doctrines would be

put into practice.

The only governor of New South Wales with such

experience commenced the process whereby such

doctrine might have been developed but subsequent

governors took it no further. Although not by

design and with one or two minor exceptions, the

only interests in land conferred on Australian

Aborigines during this period were permissive

occupancies - the very status the Marshall doctrine

would suggest they already possessed. The

bestowing of this interest was haphazard and

experimental and in no way implied the recognition

of a right in the natives either of a legal or

moral nature: a moral duty to the natives was

recomised to exist, and it pressed heavily or

light upon respective governors, but it was not

geen as being connected with land. Although it

seems that natives were "Settled" within their

customary territories there appears to have been

no acknowledgement of native interest in particular

land. This was not due to a lack of acquaintance
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with the native attachment to their territory. !?!

A typical reaction was that of Willian valker taat

"they are a most bigoted race of people to the

ground on which they were born", '29

In North America the early adaptation of the

Indian to the white man's judicial system, and the

support he received in bringing his grievances into

court, fostered the development of the doctrines

through the medium of the courts. The Australian

Aborigine adjusted more slowly and his supporters

appeared unaware of the possibility of enforcing

title to tribal territory per medium of the courts.

An opportunity was presented in the case of Rv

Jack Congo Murrell for an Australian court to

pronounce on the doctrine. !79 The court showed no

measure of innovation or deviation from the precise

issue before it, and the opportunity was lost. It

was never regained.

Later developments in the United States and in

Canada were to demonstrate that neither governmental

policy nor judicial determination was sufficient

alone to preserve the Indian land rights. Even

togetuer they required an accompanying policy of

governnent that there would be restraint in the

process of extinguishing native title for neither

metnod otnierwise restrained the exercise of

government powers: they could only be effective

against private individuals. The Australian

Aborigines were afforded no protection by any

such measures. Whereas the Indians retained sone

remnants of their tribal territories the Aborigines

were mostly reduced to landless fringe dweilers.
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FOOTHOTES

James Stephen considered the British policy

to be law in Canada and iGaokE humane than

the American law - whereby "the Indians were

mere possessors of the soil on sufferance" -

for in Canada "the Crown purchases of the

Indians before it grants to its own subjects".

The American law he considered to "give to

rapacity and injustice, the most decorous veil

which legal ingenuity can weave". ‘lemorandun,

Stephen to the Parliamentary UnderSecretary,

Vernon Smith, July 28, 1839, C.04., 209:4.,

quoted by Paul Knaplund, James Stephen and

the British Colonial System 1813-1847

(Madison, 1953), po 89.

Cambridre History of the Empire, i, pp. 418—

Beot Halsbury, On. cit., 415 De 45.

Parliamentary Papers: Aborigines, 1837, De 4.
 

For the Instructions to Phillip see H.R.A.,

ty ts De 9. at pp. 13-4. The repetition of

seventeenth century forms is not unusual in

any portion of a Governor's Commission or

Instructions - See 7.J.V. Windeyer,

"Responsible Government — Highlights,

Sidelishts and Reflections", J.R.A.i.5.,

(1956), Vol. 42, Pt. 6, p. 257 at pp. 264-5.

James Stephen Jr., to Under Secretary Horton,

Dae; 2, 1625, G.. Aa. 1c Te. oe. 501 at 2.

611.

eta me Raa < De 107 at Pe T2556

Vides @ 1G, uc. Kine Pavers, V¥Ole 114 Be eos
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10.

11.

12.

13.

14.

15.

16.

17°

18.

196

20.

13%

Infra ppel!7-/28.

Douglas Pike (ed.), Australian Dictionary of
 

Biography (ielbourne, 1966), Vol. I, pe. 151.

W. Walker to R. Watson, Nov. 29, 1821, B.T.

Box 52, ppe 1043-4.

Infra ppeJ3a3-5.

B. Bridges, "The Aborigines and the Land

Question: New South Wales in the Period of

Imperial Responsibility", J.R.A.H.S., (June,
 

toy), VOL, 56, Pt. 2, be 92 at po. 102-5.

Klaus E. Knorr, British Colonial Theories

1570-1850 (Toronto, 1944), p. 383.

Povet AUOFLSNES. 1335/4 De Se

GOs CLG.

Ibid., pe. 82.

Ibid., pe 83.

Parliamentary Pavers: New Zealand (1), 1837-40,

pp. vii-ix: Parliamentary Papers: Mew 4ealand

Cok 1844, poe iili-iv.

3064 Cit.

B0Ges DDe V-Vi-

Parlianentary Papers: Australia (8), 1844,
 

pe 149. The Report is from a newspaper

account but was accepted by Willis as a

"tolerably correct report" (Ibid., p. 146).



21.

2c.

24.

Be

Ibid. , Pl4g.

Ibid. , pp.149-155.

Willis had the remarkable distinction of

having being twice amovedfrom the bench,

first from the Equity Court of Upper Canada

wnere he had sat only a short term, and

secondly from the Supreme Court of New South

Wales. He was vice-president of the Court of

Civil and Criminal Justice of British Guiana

for five years from 1831. Sir Francis Forbes

was appointed Attorney-General of Bermuda in

1810 and King's Advocate in the Court of

Vice-Admiralty at St. George's in 1813. In

1816 he was appointed Chief Justice of the

Supreme Court of Judicature in Newfoundland,

a position he held for five years. Of the

other members of the Court prior to 1841, Sir

James Dowling had had no previous colonial

experience, Sir William Burton had sat for

ju
four years as second puisney sitne Supreme

Court at the Cape of Good Hope, John Stephen

had been in private practice in 5t, Kitts,

West Indies, and for a while had been

solicitor-General prior to his appointment to

New South Wales. Sir Roger Therry, if one

except his Irish boyhood, had no previous

colonial experience. Australian Dictionary

Of iGeracny on. ci8.; Volks Ty pp. 392~3,

aTT, 104; VOl. 2, Po. 602-3, 476-7 & Sia:

C.H. Currey, Sir Francis Forbes (Sydney, 1968),

ee Be Lit Therry; of. 6it., Introduction:

JehM. Bennett, A History of the Supreme Court

of New South Wales (Sydney, 1974), Ch. 3.

B. ¥ eack Congo Murrell, loc. cit. It is
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possible that during his earlier years in

the colony Forbes may have held the view

that was later held by Willis, for in his

opinion of January 8, 1842, on the issue of

jurisdiction raised by Willis, Dowling

renarked that:

It is true that soon after my

arrival in the colony, in 1825,

I found an opinion prevailing

that the Supreme Court could

not take cognizance of offences

committed amongst the aborigines,

and in one or two instances the

court, from the difficuity of

administering justice between

them, according to the rules of

English law, forbore trying

those individual cases. The

question of jurisdiction was not,

however, argued at the bar, and

from the great infrequency of

such cases, the course taken was

silently adopted, from conformity

rather with the impression

prevailing, than as the result of

deliberate judgment.

Parliamentary Papers: Australia (8), 1844,

pe 145. Certainly in 1826, a native charged

with attenpted murder was considered to be

not amenable to punishment by British law

(Archives, 1161, Bundle 86 and see infra fn

339-342) and in 1829, Forbes and Dowling

advised the Attorney-General that it would

be unjust to apvly British law to a native,

Bob Barrett, for the murder of another native,
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26.
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28.

29.

30.

31.

32.
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"Dirty Dick", (Sydney Gazette, April 4 & June

16, 1629). See also Arch,, 1123, pp. 85-7.

Parliamentary Papers: Australia (8), 1844,

pp. 152-5.

Joseph Storey, Comnentaries on the Constitution

of the United States (Massachusetts, 1833),

o.7, oo. 0; | & & The view expounded is

substantially that of Marshall in Johnson v

M'Intosh (op. cit.). See also the treatment

of the issue by James Kent, Commentaries on
 

American Law (New York, 1827), Vol. III,

Lecture Li.

Sydney Gazette, May 5 & 12, 1805: B. Bridges,
 

OD. Cit. >» pe ais

Macquarie to Bathurst, October 8, 1814, H.R.A.,

Z, Veta Ms er GU Ps Oe.

Macquarie to Bathurst, March 24, 1815, H.R.A.,

1, Villy De 404 OY De 467: Syaney Gazetie,

Feb. 4, 1815:

Sydney Gazette, Feb. 8, 1817.

i.L., C720, Dr. Joseph Arnold, Journal (1815)

pe 401 -— "They willnot work their farm .ee no

good was done." According to Macquarie, some

progress was made in clearing the ground. i.L.,

D75, Governors Despatches » 4215-16, Vol. 15

Pppe 11-2.

M.eL., A774, Ll. Macquarie, Diary, Feb. 11, 1822,

pp. 258-60.

There is no record of any formal grant to.

Boongaree or his tribe being made on either



34.

35.

36.

37.

38.

IWR

occasion in the Grant Index 1792 - 1826 held

by the Register General although this Index

appears to be more complete than those held

in the Archives or the llitchell Library. Nor

is there any record in The Governor's Order

Book 1811 on (Archives, 2/1934); Register ofGrants
 

& Leases for the County of Cumberland and

Elsewhere, No. 2, 1810-1821 (Archives, 7/447);

Ibid., No. 3, 1816-1821 (Archives, 7/448):

Ibid, No. 4, 1822-1836 (Archives, 7/449); Index

to the Recister of Grants & Leases for the

County of Cumberland and Elsewhere 1792-1865

(Archives, 7/443); Index to the Register of

Land Grants 1821-1832 (Archives, 7/443A);

Index to Resisters of Land Purchases (Archives,

7/499). Not unexpectedly, there is nothing

amongst the letters collected in Colonial

Secretary: Letters re Land (Archives, 2/7970).

Js Carrol. The Selection and Growth of tlosman
5

(ifosman, 1953), p. 3

Males AT/4,. Macquarle, Diary, Mer. 28, 1920,

pp. 119-123.

E.S. Hall to Sir George Murray, November 26,

81, SY, 5, Soe et 5. SOF Se

oeo WV. Valiker to kK, Watson, Nov. 3c, 16e1,

es BOE Oey Da GES BU Ds BCR.

B.S. Hall to Sir George ilurray, November 26,

TOZG, Pats hes i Als PDe 596-9,

M.Le, 2/1934, Governor's Order Book 1811 on.

The promise was recorded on October 30, 1813,

but does not record the location of the

promised area. There appears to be no record
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41.

42.

43.

Ad,

456

46.

143

of a Thomas O'Donnel(1) amongst the regiments

serving in N.sS.W. prior to 1813, although

there was an Edward and a Bryan in the 102nd,

an lan in the 46th, and a James and. dugh in

the 73rd Reciment. Of course, the grantee may

not have been in service in N.S.W7. but may have

come to the colony as a free settler. If.L.;,

P.R.O. (Public Records Office), Reel 3906,

pp. 5 & 113 Reel 3903, p. 367; Reel 3795.

Darling to Murray, January 2, 1829, H.R.A., I;

mats De DIO BU De 5i9-

 

Ibid. The proposals were made in Despatch 46,

Darling to Ilurray, March 26, 1828, H.R.Ae, I;

XIV, pe 41ff£.. Descriptions of the grants are

to be toamd in.o.h.A.,. [, SEV, Hote 21.at

pe 908,

Copy of a Report by the late liajor General

Macquarie, July 27, 1822, reprinted in H.R.A.,

hs Xy De Cit ae DPe 677-8.

Archives, 2/1934, Governor's Order Book 1811 on.

Sydney Gazette, June 6, 1818: M.L., D.I.

Wentworth Pavers, "Police Reports and Accounts",

Dal i >e

Shelley to Macquarie, April 8, 1814, H.R.A.;

Ig VLdy. DPe..3[Gots

Shelley to Macquarie, August 20, 1814, H.R.aA.,

dis,es a«31bee

Macquarie to Bathurst, October 8, 1814, HR.A.,

I, VIII, pp. 368-9: Sydney Gazette, December

10, 1814: Arch., 4/1730, N.S.W. Colonial

Secretary In-Letters (1814), pp. 341-5.
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48,

49.
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51.

Se.
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Loc, elt.

Archives, 2/1934, Governor's Order Book 1811_9n,

December 12, 1814.

Archives, 7/447, Resister of Grants and Leases

for the Comty of Cunberland and Elsewhere (2),

1276-1571, ob. 146, Grant 1307, Keg. 2, Fol.

146. Shelley had received several other

interests in land prior to this grant. On

January 1, 1806 he had received a lease for 14

years of an area of 54 rods -Registrar General's

Department, Grant Index 1792-1826: Archives,

7/443A, Index to Land Grants, 1321-32: Archives,

T7440, 00. C1t.; Pe. 10. and.on August 25, 1ci4;

received a grant of 400 acres in Cabramatta for

the farm of Hanley Green, also adjoining Soutn

Creek but some distance from the later grant,

and a lease for 21 years of 165 rods at Cockle

Bay in Sydney for the erection of a dwelling-

house — Grant Index 1792-1326:Registrar —-General

RegisterofGrants 3c, p. 194: Archives, 7/447,

Ob.City, Grante No. 321, Keg. No, Bo Fo,

end 504 Ree. No. 3, Fol. 119s

Lands Dept., Map of Parish of Claremont,

Portion 6.

D.L. Add. 85, Memorandum relative to Yriendly

Black Wabives.,November 20. 1816,

Sydney Gazette, Warch 17, 1821: Bridges, "The

Aborigines and the Land Question", op. cit.,

DR, 100-

Sydney Gazette, March 17, 1821.
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60.

61.

62.

63.

64.
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Bridges, "The Aborigines and the Land Question",

oe. ct.

Copy of a Report by the late Major General

Mecquarie, H.R.A., 1, X, pi-676 at pp. 677-8.

Metisy AlT3, Mecouarie's Diary, 10 April. 1816 =

£80)51848. opps -15~6,

Archives, 2/1934, op. cit. Nurragingy's place
ee

of residence was stated to be South Creek.

Registrar—-General's Department, Grant Index

1792-1826, and serial Té@s De 65-6

 

Sydney Gazette, August 26, 1820.

Notation: on-Grant, Serial 12, pw 65.

sydney Gazette, September 23, 1820,

B. Bridges, Aboriginal & White Relations in
 

New South Wales 1788-1855, M.A. Thesis,

unpublished, pp. 232-3: B. Bridges, "Aborigines

and the Land Question: New South Wales in the

fonsod of Imperial Responsibility", op. cit.,

pp. 99-100.

For the divisions into which settlements were

divided see the map in Clark, op. cit., Vol.

ae Bs 305s

Lands Department, Map of Parish of Gidley,

County of Cumberland, Portion 27: Registrar-

General's Department, Crovm Grant, Ser. 12,

pe 65: Archives, 7/448, Register of Grants and

Leases for the County of Cumberland and

Blsewnere, No. 3, 1816-1821, Fol. 40.



65.

66.

67.

68.

69.

70.

71.6

/4 6

Cartwright to Macquarie, January 18, 16820,

HeR Ae, i as De 266 at De 268,

B. Bridges, Aboririnal and White Relations,

Op. cit., pp. 281-2: B. Bridges, "The

Aborigines and the Land Question", loc, cit.

Rev. Robert Cartwright to Governor ilacquarie,

Geeeery te. 12-0, F.hsA,, 1, %, p, 268: Hilly,

D.I., Wentworth Papers "Police Reports and

Accounts, 1810-1827", p. 214.

Archdeacon Scott to Governor Darling, August 1,

ees, 2.2.4,, i, EY, vp. 63.

Lands Department, Plan 0192 OR : Archives,

7/448, Register of Grants and Leases for the

County of Cumberland and Elsewhere, No. 3,

1076-1821, Fol, 40.

Cartwright to lacquarie, December 6, 1319,

Archives, 4/1743, N.S.W. Colonial Secretary

Soeseviore (1519). pp. 157-163: H.B.A,, LT, Z;

p. 265: Cartwright to Macquarie, January 18,

1820, Archives, 4/1744, N.S.. Colonial Secretary
 

imeeouars (1920), pp. 115-1287 E.R.A.., I, %,

PP 266.

Macquarie to Bathurst, February en, T1620,

HeR,Ag,l, X, pp. 262-3: Bridges, Aboricinal

& White Relations, op. cit., pp. 255-6. A year

later ilacquarie indicated that the formation

of any agriculture establishment must await the

reply from His Majesty's Ministers. Macquarie

LO Vervosso, March 12, 1821... B.T. Box 51,

pd. 781-2.
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Governor's Order Book, op. cit., September

ty, 818,

73. Registrar-General's Department, Rezister of

714.

7156

76.

17.

78.

719-6

80.

81.

Grants, Serial 12, p. 25.

Archives, 4/1743, N.S.i7. Colonial Secretary

In-Letters (1819), August 24, 1819, pp. 166-8.

Ibid., December 6, 1819, pp. 164-5.

mas Ge oe, BD. 1354 at ps 1356, Extract from

Wm. Horton's Journal 1824 - "about 10 miles

from Windsor, on the road between Richmond

and Sydney."

Walker several times refers to the ea

settlement at Bethel — B.T. Box 52, pp. 998-9,

Walker to Watson, November 15, 1821. On one

occasion he referred to Black Town as

Boongarrunbee — B.T. Box 52, p. 1047, Walker

to Watson, December 5, 1821.

M.oL., FM 4/1498, CN/013, Minutes of the

Committee of the Native Institution, December

46, 1621.

M.L., A339, pe 105, Government & General

Order, September 23, 1819.

M.L., B.T. Box 53, pp. 1401-2, Walker to

Watson, March 19, 1824: Milnes AT267+4,

Transcript of ilissing Despatches from Governor

OF 1.5.0) 1523-32, No, 90;°p. 104, Setober 3,

1825.

Deis Dols POR SC, be 1357, Bxtract ito Wa,

Horton's Journal, May 13, 1824.
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84.

85.

86.

87.
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89.

90.

91.

92.

1%

Wedies ots Box 53, PPe 1401-2, Valker to

Watson, March 13, 1324.

UOC. CLG.

Scott to Darling, August 1, 1827, H.R.A., 1,

Ais Pe 56.

Mids, Bits Box 53, pd. 1727-8; Marsden to

Coates, February 9, 1827: Bridges, "The

Aborigines and the Land Question", op. cit.,

PDe 100-1.

Registrar-General's Department, Register of
 

Deeds, Book D, No. 76.

Registrar-General's Department, Register of
 

Deeds, Book P, No. 921, Mortgage by demise,

dated October 30, 1839.

New South Vales Government Gazette, 1833, DD.

388 & 484.

106, Cite

Miia, C120, c0umnal oF Dr, J08e0) Arnold

(1815), pe 402.

Evidence to Committee on the Aborigines, 1835,

pe 54.

93. Registrar-General's Department, Grant to

Biigabesn Sheuteyy Reg. cNo. +jpepyc5, “June 13,

4823: Archives, 7/483, Surveyor General,

Register of Land Grants & Leases, Pp. Gs Def.

15108 described the land as having been

granted to irs. Shelley on June 30, 1823.
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98.6

99-
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Brisbane to Bathurst, April 10, 1822, Il.it.Ae,

DF oy, Gwe: Voy. 30, 1623,.0.8.4., 2, :X;

pp. 83-6; November 29, 1823, H.R.A., I, MI,

pp. 179-184. The difficulties resulting from

Macquarie's adainistration are considered by

Tims cerry, Australia's Firat Vrontier .

(Melbourne, 1963), pp. 44-5: Sir Stephen

Roberts, History of Australian Land Settlement

(Melbourne, 1924), Chs. 2 & 4.

Under Secretary Goulburn to ilacquarie, March

toi, 28k.; 1, 2, pe 208-

See e.g. Sydney Gazette, June 11, 18213 -iay &,

1823; November 8, 1826.

E.g. Archives, 4/1730, N.S...Colonial

Secretary In-Letters (1814), pp. 41-5,

Government Order.

M.L., A1267-4, Transcript of Nissing Despatches

From Governor of N.S... "O2s—3c, NO. 335 De

31: Brisbane to Bathurst, February 8, 1825,

enclosing draft deed of trust, H.R.A., I, 41,

pp. 512-4.

B.T. Box 53, pe 1464, S. Marsden to J. Pratt,

February /,. 1625-

In December, 1825, Walker referred to a

pronised area of 20,000 acres. Bea POR: i 55

p. 1554, Walker to Watson, December 23, 1625-

Bannister to Darling, February 6, 1826, H.R.Ae,

ho Ai De 364.

Aust. Dictionary of Biorraphy, op. cit., Ppp.

151-4.
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103.

104.

105.

106.

107.

108.

109.

110.

150

Brisbane to Bathurst, February 14, 1824,

Heese, 13 AL, p. 226: Dathurst to Brisbane,

beet 10, 1624, 2.8.4... XE, pe: 350.

Bathurst to Darling, January 10, 1827, H.R.Aesy

Be Bhar sy DO. 14=5-

pecnuret to Darling, July .31, 1825, H.R.A., Is

mas, De 46% Darling to Bathurst, July 19, 1626,

Petes, +3 2115 De 564: Bathurst to Variing,

ganuery 10, iGel, HeR.A., 1, ALIL, pp» 14-5:

Pats BON-53, bo. T6771 at.p. 1675,-Vistrict

Despatch, No. 37, July 19, 1626.

Bice DOGS Sly Dis 781-2, Macquarie to Carvosso,

March 72, 1821, referring to a letter from

Carvosso of liarch 6.

B.T, 3ox.53, po.. 1500-1, G, Erskine to Sec's.

Weslyan Missionary Society, May 24, 1825.

B.T. Box 53, pp. 1665-1670, District Despatches,

‘No. 38, July 19, 1826: Darling to Bathurst,

Say ity 16o6, Betaes, Fy 211, Pe 504

Bathurst. to Darling, January 10, 1827, H.R.Ae;,

ka S111, PP. 14-15

Gipps to Stanley, March 21, 1844, H.R.A., I;

Bellas 454.

B.T. Box 52, pp. 1144-74. Threlkeld's Account

of Mission to the Aborigines, October 16, 1824,

to July 2, 1825: M.L.,; A1559-2, Brisbane's

 

Letter Book, 2, pp. 83-4, Brisbane to Rev. D.

Tyerman & G Bennett, January 26, 1825: li.be, |

A1207, Governor's Despatches (1829), p. 483:

M.L., A1278, Despatches, p. 523.
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117. Meds ¢ 41995, Maroden Papers, Yol. 4, pp. 156-9,

112.

444.

114.
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Bunderberg to liarsden, ilarch 1, -1926.

Lisle, A1995, Marsden Papers, Vol. 4, pp. 156-

178, Bunderberg to liarsden, March 1, 1826;

March 3, 1827: B.W. Champion, "L.E. Threlkeld",

Poede, (1S 35). Vols 25, Doe 27Oft at

p. iif.

U.b., A1G95, op. cit., po. 207-210, Hodaom to

Marsden, February 8, 1823.

Mile, A1995, Op.-Cit.,.pP.. 211-214, Uxme.to

Marsden, May 31, 1828. The directors appeared

to be under some confusion as to their right to

dispose of the land — in October of 1827,

Threlkeld had informed Marsden that no sale

was possible and that the land reverted to the

Crown - to which Orme answered that the grant

was conditional on confirmation by the

government for which they had not applied nor

did they intend to apply: in the same letter

he stated that the directors wanted legal title

in order to dispose of the land and recover

the expenses incurred by them.

Mh A1995, On. 61%., Dos 219-e0, Urme tO

Marsden, April 15, 1829. It was proposed to

advertise the dissolution of the relationship

if necessary and this was ultimately done -

Orme to Marsden, August 3, 1829 (pp. 227-30);

Hankey to Marsden, July 20, 1830 (pp. 244—7) 5

Hankey and Clayton to Marsden, February 28,

1832 (p. 265).

1146. M.lws..362,-Thzelkels Paners,. De. 33... tarelkels

to Marsden, December 15, 1829.
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Darling to Murray, August 9, & September 20,

Wo, Fate d., Ly AY, Doe O[2-725: Goderich: to

Darling, January 8, 1831, H.R.A., I, XVI,

De 14.

Extract from Minute No. 18 of the Proceedings

of the Executive Council of June 12, 1830,

ee is AYVs PDe 674-5.

M.b., £1995, op. cit., pp. 252-3, Hankey &
©

Clayton to Marsden, January 1, 1831.

Final Report of liission to the Aborigines,

December 30, 1841, H.R.A., XXI, pp. 739-742.

Goderich to Bourke, December 21, 1831, H.R.A.,

I, XVI, p. 447: Bourke to Goderich, August 5,

To344 delishes 1s AVL, DOs. OYI42s Coates. to

Glenelg, October 31, 1838, H.R.A., I, XX,

pp. 660-5.

Hay to Darling, February 11, 1827, H.R.A., I;

XIII, pe 107: Glenelg to Bourke, August 11,

9636, Bef. As, Ly XVILL, op.7484--5: Extract

from Instructions of Committee of Church

Missionary Society to Porter, Febrary 2, 1838,

my elas £5 Sy DD. 305—4:. Glenelg to Gipps

(with enclosures), November 10, 1838, H.R.A.,

1, 2h, Po. O59ff: Russell to Gipps, August 5,

1G, 7.4.t., I, XX, pp. et ff : Gipps to

Buaselly Apri 511194 ty, Homed,, a. Dl y rs

308-9.

Gipps to Stanley, March 21, 1844, H.R.A., I;

RAlils De 454-

CG, Turnbull, Black ar (Melbourne, 1974),

(3rd Edn.) pp. 75-7 quoting the Hobart Town
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126.

127.
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Colonial Times, November or December, 1926:

SF cance T', * 17 rs ; , it ens osHenry lielville, Zhe llistory of Van Dienan's
 

-

jiand (ed. G. Mackaness), (Sydney, 1965), p. 55.
 

Arthur to Goderich, 10 January, 1828, Turnbull,

Op. Cit. p. 81. Rules were dravm up for |

the Institution at the Lieutenant-Governor's

Fecuest, Bil. Box 53, -p. “1508. Rev. R.

Mansfield to Methodist ilissionary Society,

ane 30, 1825.

Arthur to Goderich, 10 January, 1828, Turnbull,

Oo. Cit. p. 82.

Melville, op. cit., pp. 72-4n, 72-76: Turnbull,

op. cit., Apovendix A, pp. 243-7: J. Bonwick,

The Last of the Tasmaniens (London, 1870),

pp. 78-31.

4°o,Voiviiic, loc. cit: Turnbull, op. cit.» Pps

129

130.

131

TS5c6

1336

134.

5-9 3-

Ibid., pe 94, & Appendix B, pp. 247-9:

Melville, op. cit., pp. 76~9: Bonwick, Op. O1%;;

PDe 81-2.

Ibid., pp. 84-7, 131-179: Melville, op. cit.,

 

pp. 89-102: J. West, The History of Tasmania

fed. A.G.1; Shaw), (Sydney, 1971), Section Vi,

DDe 292-301 «

Doe 216.4 Melville, 65, ©ta, ts: TOees:

Dovroull, Ob. Cite; DDe 11T-ic3.

Meet, Ob. 6iG., De. S32Rs

Melville, Ob. Cit., Da. 105-7.
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Be Pies. CONTACTS
 

During the early years of the colony its

administrators were concerned to ensure its

survival. To that end it was necessary to reduce

the threat potential in the Aborigines. Injuries

to their persons or property were, if detected and

proved, punished, and injuries by the Aborigines

were discouraged by the display of military prowess.

Later, the survival of the colony was secured and

its frontiers extended. Inter-racial conflict then

assumed greater dimensions, but of a different

character. At times it became so consistent and

ferocious as to amount nearly to warfare, but

warfare in which the existence of the colony was

not endangered. Although it would have been

possible to exercise a degree of authority over the

Aborigines, for the first twenty seven years of the

colony it was accepted that they were not

susceptible to judicial process (See Chapter IX).

In dealing with the problems of black and white

conflict in the colony the colonial officials had a

number of options: they could treat the situation of

the Aborigines as one to which the criminal law did

not apply, for the protection or punishment of the

Aborigines; they cculd apply the criminal law in

part only, or with a disregard for the finer issues;

they could adapt the criminal law and legal

remedies to the colonial situation; or they could
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apply the criminal law with a strict regard to its

contemporary content in England. All of these

Options were exercised on various occasions

throughout the period of this study. The early

years usually saw the adoption of the first option,.

but later this came to be replaced by a partial

application or a variation of the law - either

could have been on occasions the result of

inadequate knowledge of the law rather than the

exercise of a conscious decision.

Contact with the Aborigines was quickly marred

by theft and violence on both sides. | xu 2B Oe

possible to deternine the numbers killed, but most

estimates sugsest that many more blacks than whites

died in these conflicts. It is unlikely that this

imbalance was a consequence only of the nature of

the weapons available on each side, for a musket

was an unsatisfactory weapon in many respects, the

nuuber of muskets available was limited, and the

Aborigines had superiority in numbers and bushcraft.

he first certain killing of a white man occurred

on May 22, 1788° and two more convicts were killed

eight days later.’ It was believed that these

killinss were in retaliation for the deaths of

several Aborigines - the inquiry into the alleged

murder of one Aborigine discovering no proof, no

case was brought before a criminal éourt.* What

eal perhaps a judicial investigation into the

rumoured murder of another two natives by 3

convicts who were taken on suspicion, resulted in

their being "“acquittea".° Phillip led the first

arned party in search of the Aborigines responsible

for the deaths of the convicts but failed to meet

with any natives. Tench recorded as the purpose of
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the party, "to inflict a memorable and exemplary

punishment", but Fhillip disclaimed any such

intent.° Amongst a numbor of other incidents, |

& fourth convict was killed in October.” A second

armed party fired amongst some natives to

discourage them from the vicinity of the

9settlement.

10
The incidents continued and on Iiarch 6,

1789 occurred the first large conflict.!! A party

of sixteen convicts, armed with stakes, set off

towards Botany Bay for a purpose variously

described as stealing fishing tackle and spears or

avenging the ill-treatment of a fellow convict on

whatever natives they should meet. When they

encountered a larger bocy of natives than expected,

the convicts were routed, and one of the whites was

killed and six or seven were wounded. An armed |

party was dispatched but met with no natives.

Seven of the survivors, Henry Humphreys, John

Turner, James Neal, James Stow, Cross, Day and

Martin were ordered by the Governor "to receive

each 150 lashes and to wear an Iron on the Leg

for a year...for Disobedience of an order

repeatedly given, to prevent their straggling

le The Governorbeyond the Linits prescribed then".

directed that the like punishment be inflicted upon

those in hospital when they were recovered, 3 and

a week later another convict was ordered 150 lashes

for being in the party. 4 On April 4, Jeremiah

Hurley, James Holloway, James Peaulet and Drown,

all convicts, were ordered the same punishment as

the others for their role in the affair.!?

Wonetheless, two armed parties were sent out "that
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the natives might see that their late act of

violence would neither intimidate nor prevent us

from moving beyond the settlement whenever occasion

requirea", !®

In Decenber 1789, following the probably

illegal capture of Bennelong and Golobes/the escape

of the latter, |! William Moore, Colebee's guard was

ordered by Governor Phillip to receive 100 lashes

"for suffering the Native under his care to escape

thro't his excessive carelessness and want. of

Attention". !° The order was initialled by the

Judge Advocate. At common law it was an offence

punishable by fine or imprisonment or both for a

person to negligently suffer the escape of a

prisoner lawfully in his custody. |? For the escape

to be punishable oriminally the imprisonment must

have been for a criminal offence. As there was no

criminal charge against the two Aborigines their

detention had no legal justification; similarly the

punishment of Moore was illegal, and appears to

smack rather of naval discipline than of a judicial

determination.

On occasions through 1789 and 1790 clashes

occurred, several convicts were killed and others

attacked and wounded.“° At times the natives fired

the push*! and they developed the habit of

threatening any white alone and weermet A

convict was speared on December 10, 1790 and died

in January, 1791,°° bringing the number of killed

and wounded whites to seventeen. -* Phillip ordered

out a party to search for the native wno was

responsible for the death of the convict and to

make a severe example of his tribe, this being

thought to be the most effective manner ox
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convincing them of the superiority of the colonists

and of infusing "an universal terror, which might

operate to prevent further mischief".°? Initially

Phillip had intended to capture two natives and have

ten put to death, but was persuaded by Tench to

amend this to require the capture of six, or if that

was impracticable, to put that number to death.

Phillip decided to hang two, presumably without a

trial, and send the rest of them to Norfolk Island

for a certain period. No women or children were to

be injured but all their spears and other weapons

were to be destroyed. ~° The order forbad "any

soldier or other person not expressly ordered out

for that purpose, ever to fire on any native, except

in his own defence, or to molest him in any shape,

or to take away any spears or other articles which

they may find belonging to those people'.<! The

expedition returned without having injured or

captured any nativee A second expedition was

28 There could have been noSimilarly unsuccessful.

legal justification for issuing or executing these

instructions if the natives were legally British

citizens. Implicit in these activities was the

assumption that the natives could be regarded as

aliens, of a sometimes hostile nature.

On December 28 one of several natives detected -

stealing potatoes threw a "fiz-—gig" at a person who

endeavoured to drive them from the gardens“?

eat ‘a3 a party after them and two were seized,

but escaping they were fired at, and one was

wounded. He died of his wounds on January 3 and

proved to be the native who threw the "fiz—-gig".

Two women and a child were brought in by the party

‘but they were released the following day. If



lel

justification was considered necessary, it could

have been founded on the law relating to the

arrest of a felon and the force permissible in

such instances (See Chapter VII, Section B).

Bennelong robbed a fishing boat and, on being

confronted by the fishermen in the Governor's

presence threatened Phillip who was unwilling to

destroy Bennelong's confidence in him by

punishing or confining him. SBennelong ‘as allowed

to leave but on his stealing a hatchet from the

30wheelwright's shop he was pursued, but escaped.

No further measures were taken against him.

On April 20, 1791 it was recorded that

someone named Dawkins was sentenced by the Bench of

Ilagistrates to receive 50 lashes for stealing a

afishing line from an Aborigine, and in liay a

convict who had stolen fishing tackle from Colebee's

"wife" was flogged in front of natives assembled

a
for the occasion.

In June, six convicts smashed the canoe of

Ballooderry, a native who supplied the Parramatta

settlement with fish. The convicts were punished

Within several days, in Ballooderry's presence, and

he was informed that one of them had been hanged,

but he prosecuted his owm revenge by wounding.a

straying convicte?? Phillip instructed that he be

seized and on several occasions the natives were

informed that he would be killed for wounding a

white man. >* On August 23 he appeared near Sydney

and a party of. soldiers was sent after him. A

fracas resulted in which a spear was throwm and a

native was shot in the leg.?? Again justification

could have been founded on the law. of arrest... An
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officer was sent out with a strong party to

disperse an assembly of natives near the brici-vorks

and to make a severe example of them if any spears

were thrown, but the party met with no natives.°°

The following day an order was promulgated that

Ballooderry was to be captured if possible. Lt

is uncertain whether Phillip intended to put him on

trial for the various assaults. However, wnen

Ballooderry was ill in December he was forgiven and

38
brought in to the hospital.

B. THE SPREAD OF VIOLENCE

With the new instructions to Phillip to make

allotments of Land, >? and the consequent spread of

40
settlement during 1791 several incidents occurred

that were to set the pattern for inter-racial

conflict on each new frontier. Late in July a large

body of natives assembled in the grounds of one of

the new settlers at Prospect Hill who fired his

musket at them. They then destroyed his nearly

completed hut and perhaps would have killed him had

not a neighbouring settler arrived and fired on

44
them. A party of soldiers was despatched from

Parramatta, and on nearing an assembly of about

. . , 42
fifty natives, forced them to disperse. ilo

native casualties were mentioned. The action could

have been justified by reference to the power vo

disperse a riot (See Chapter VIII). Other such

incidents occurred. “> Convicts who had absconded

from the settlement at Parramatta, with the idea

of walking to China were attacked by natives, and

44
one, at least, was killed.
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On Miay 18, 1792 confirmation was received

of suspicions that the natives had been stealing

corn. A number of them were observed leaving a

hut withclothing and corn and on one preparing to

throw his spear, he was shot and, probably wounded.

The natives fled, abandoning their spoils, but on

May 27 a convict was found killed in revenge and his

45possessions stolen. This may have been the death

about which Charles Cross made a declaration before

the Judge Advocate on Jume 12. Cross reported that

about the same time as tne murder, five or six

natives stopped him on the road between Prospect

46
Hill and Parramatta and took corn from him.

In the following April a convict was wounded

and robbed on the same road.! By the end of June,

Collins recorded that the natives had lately become

troublesome in lurking between the settlements and

robbing travellers. Several convicts having been

wounded, small armed parties were sent out with

orders to drive them away by firing amongst the

natives but they were to take care not to take a

life. Similar complaints were made in December,

January and February and the wife of a settler was

seriously wounded. Throughout this period the

natives stole great quantities of corn.” One party

of natives being driven from the corn fields at

Toongabbie was pursued by the settlers and three

natives were reported killed. The head of one

native was brought back by the victorious

watchmen. ?” At the llawkesbury a settler and nis

servant were attacked and a few days later another

attack resulted in a pursuit in which seven or eight

natives were iideae.

Not all the conflict was the responsibility of
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the natives. It was believed that many natives

had been wantonly fired upon, and any native

children captured by the settlers had been detained

’ De
DY then. ? A report was received from the

Hawkesbury in 1794 that four settlers had tortured

a native boy by dragging him through a fire, and

had then throvm him bound into the river and shot

at and killed him. The four settlers, Alexander

Wilson, Robert Forrester, Michael Doyle and Roger

Twyfield, were brought before the magistrates at

Parranatta where they explained that they nad

believed the boy to be a spy sent by a large body

of natives to discover what arms thesettlers

possessed. He had been tied, they explained, and

deposited in Doyle's hut, but on his escaping into

the river he had been shot by Forrester. Although

Alexander Wilson told the slightly different tale

that the boy had been shot from humanity, as a

death preferable to drowning, after the settlers

had throvm him bound into the river, and despite

the doubts of the magistrates, there was no

evidence sufficient to put them on trial, and they

were discharged.?> The problem of obtaining

satisfactory evidence was to trouble officials in

many other instances. The natives determined to

revenge their injuries on the settlers Doyle,

Forrester and Nixon, and in mistake for shen

A
attacked and wounded two other sebiiowa’

Shortly afterwards "an open war seemed...to

have commenced between the natives and the

settlers" at the Hawkesbury, and several whites

were killed or wounded.°?? Captain Paterson

directed a party of troops from Parramatta to

destroy as many of the wood tribe as they might
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meet, and hand their bodies on gibbets. several

were killed or wounded, including one baby which

died shortly after being captured, and another

female captive was delivered of a child which died

immediately.°° In December another armed party

was sent out and killed four men and a woman, badly

wounded a child and took four men prisoner.?!

These manouvres were certainly of a military nature

suitable only against enemy aliens and unjustifiable

against British subjects. However the troubles at

the Hawkesbury continued with slowly decreasing

58
ferocity. Governor Hunter felt it necessary to

issue a general order requiring the settlers to

assist each other whenever any numerous bodies of

natives were reported, but warning the settlers nov

to "wantonly fire at or take the lives of any of the

Natives, as such an Act would be considered a

deliberate Murder, and subject the offender to such

punishment as...the law might direct to be

inflictea".°? Subsequently Hunter threatened to

hang in chains any native detected in the act of

robbing the settlers.°°

When a young native girl, aged six or seven,

who had lived in the settlement since her parents’

deaths in a pursuit at the Hawkesbury, was murdered

by the Sydney blacks, Hunter formed the intention

to punish the offenders but as they had withdravwn

es “a 7 6

into the busn, he was unable to do sO. {

In June 1796, occurred the first clash between

Port Stephens! natives and the crew of a fishing

vessel when the latter behaved improperly and in

consequence suffered one death and one wounding.

That region was to renain dangerous to seamen who

dared venture on shore.
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In May 1797, the settlers of Kissing Point and

Lane Cove exnerienced difficulties with the

63
natives.

In October 1797 William Ifillar and Thomas

Bevan were tried by the Court of Criminal Judicature

for the murder of a native knovm as Tom Rowley. The

court records recite that they were acquitted for

for lack of evidence, and no evidence was recorded,

but Collins stated that the acquittal resulted from

it appearing to the court that the victim had been

shot by accident. °# Hunter again asserted his

determination to make an example of the first

person convicted of wantonly taking the life of a

nacive.-

By the end of the first decade all elements of

the pattern had occurred, and were to be repeated

on numerous occasions during the following three

decades, sometimes as scattered incidents, sometimes

as general throughout the colony and sometimes, and

with especial ferocity, on a particular frontier.

These elements involved native attacks on isolated

huts, thefts from fields and the destruction of

stock; °° the robbery, and verhaps wounding and

murder of the travellers and absconding convicts°®;

attacks on shipwrecked mariners and the crews of

vessels upon their landing for supplies”! the

killing or wounding of natives during the above

S6clVivles, or in Later pursuit??; the frequent

lack of discrimination in those acts of retribution

between the particular offenders, or even the

tribes to which they belonged, and natives not

Go .
involved in depredations end, finally, those

§

acts of provocation and destruction by whites which
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could not be regarded as justified even on the

broad interpretation adopted by colonial

: e . 70 m1 len ae 10.

authorities. Those acts of provocation an

destruction were rarely to be punished.

In the future, civil authorities, magistrates,

constables and the higher courts were to play a

greater role but the pattern of contact changed

little.

GC. tHe ROLE OF THE COURTS

In November, 1798, two white men William Barr

and Joseph Smith were committed to Gaol to work in

the Gaol Gang until further orders, "having been

apprehended for wantonly firing at and wounding a

native, and being in the habit of associating with

and herding amongst the natives and using then

barbarously and indecently", /1

Prom the prolix and imprecise nature of the

charge it is likely that the evidence for it was

Sslignt, and was insufficient to justify bringing

the charge before the Court of Criminal Jurisdiction.

in the exercise of their role in supervising and

discipling convicts, magistrates were not restricted

to the procedures and rules they followed upon the

hearing of a charge against a free man. Rules of

evidence were orten ignored, or charges proceeded

with that bore no relation to offences in English

law. liven where the evidence was insufficient to

justify a determination of the guilt of the accused,

magistrates had the power to direct convicts to serve
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their term in a particular place or manner,

subject to the Governor's approval, which normally

ie
was given. It is possible that the sentence

ce

against Barr and Snith was of this latter nature.

It is knovmm that magistrates when hearing

charges against convicts for offences not involving

Aborigines, did make use of expediencies of that

nature: for instance a man charged with breaking into

a hut, upon failure of proof was ordered to

Toongabbe to work because he had a bad character!3;

@ wonan examined on suspicion of poisoning her

infant son by the adninistration of spirits, was

ordered to be imprisoned for one month for keeping

74a riotous and disorderly house'*, Other instances

—might also be cited. The practice must have been

considered to have official sanction for as late as

December 1823, three Liverpool magistrates wrote to

the Attorney General concerning their investigation

of a murder: they, and the coroner's jury, considered

that the murder was committed by one or more of four

named prisoners, but as there was not sufficient

evidence to warrant a committal for trial they

sugcsested that the master of the prisoners might

make a complaint against them for riotous and

licentious behaviour where upon the prisoners could

76
be punished summarily.

a
The following case is a similar instance but

involving Aboriginal victims. There the magisterial

powers were exercised by the members of the Court of

Criminal Jurisdiction.

On January 26, 1799 Thomas Hewitt was examined

by the Sydney Bench of Magistrates on a charge of

having shot and murdered Villie Guthrie, an Aborigine.
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As it appeared to the bench that there were

"circunstances of great criminality...against the

prisoner" he was committed to be tried before the

criminal court.!/! ‘the trial occurred on February

1, but no prosecutor appeared and, "the native

widow of the deceased being incapacitated from

giving testimony admissible in law to affect the

Life of the Prisoner", he was acquitted. He was

convicted instead, of being an incorrigible rogue

and vagabond and was sentenced to receive 300-

lashes in public at a time when the greatest number

of natives could be gathered to observe the

1°
punishment. He was then to work for twelve months

in the Gaol Gang. The corporal punishment was duly

performed in the presence of several natives who,

Collins reported, witnessed his sufferings with

2perfect indifference.

During the continuing disturbances at the

Hawkesbury a native woman and child were killed by

a soldier named Cooper, according to Hunter "in a

most shamefull and wanton manner", Despite his

disapproval Hunter required no investigation into

these killings, perhaps because they came to his

knowledge long after their corbianiane”” As a

result of the deaths the natives resolved to come

dovm from the Blue Mountains in numbers and to Baa

whites especially soldiers: subsequently a number

of wnites were wntedg

In 1798 the natives Major White, Little

George, Jemmy, Charley and Terribandy with a large

nunber of other natives were associated in the

deaths of Joseph Collins (speared by Terribandy)

anda Wicholes Redman, the wounding of Thomas Malloy
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(or Malong) and John Tarlington (speared by Little

George, Jemmy and another), the beating of

Tarlington's wife (by Charley) and the looting of

32his possessions. A few days later a white man

33was killed on the Race Ground, possibly by Charley,
Q

Terribandy@* or Jemmy.°? About August of 1799 was

circulated the report of the natives! determination

to kill whites and one Small-Salts was attacked by

86
natives on the road to Parramatta but escaped. A

party of seventeen natives including Jemmy, Charley

and Ilajor White plundered the house of William Blady,

and Major White threatened to kill Blady.°!

At about the same time the settler William

Goodall, previously the senior sergeant in the

Detachment at the Hawkesbury, was speared and beaten

by a party of about twelve natives including

Charley. °° On being informed by Corporal Farrell

that he knew where to take the natives who

assaulted Goodall, Lieutenant Hobby ordered him to

take a soldier with him and pursue them, but not to

fire on the natives unless they made resistance in

which case they were to be brought in "dead or

alive". Lieutenant Hobby, the Commanding Officer

at the Hawkesbury had earlier been directed by

Hunter to act against the natives at his

discretion.” One native was wounded whilst

escaping, but Charley was talcen and escorted to

Governor Hunter who was reported as having

petulantly informed the escort that "it was not in

his power to give Crders for the hanging or shooting

of such Imorant Creatures who could not be made

sensible of what they might be guilty of, therefore

could not be treated according to our Lays". Hunter,
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it vias said, sugcested that in cases such as this,

imiediate retaliation should be made, or so soon as

they could be caught. This report was circulated

emongst the settlers. Although those instructions

could not have been justified in law, Hunter would

have been restricted from advising any other action

against Aboriginal offenders for at this time it was

believed that they could not be brought to trial.

Charley was directed to be returned to lir. Cummings

with wnom he had lived, to be admonished and

90
released. Charley had denied wounding Goodall

and attributed it to lajor Vhite.?!

A short time later, Major White, Terribandy

and another native killed Thomas Hodgkinson and a

man named Wimbo (or Winbolt), either for the sake of

their provisions or because Wimbolt had the daughter

92
of one of the natives living with him. Lieutenant

Hobby ordered a party of soldiers to accompany the

men who were to bury the bodies of the two white

men, and, if they met any natives on the road, they

23were to fire upon them.

Jemmy, little George and another native, all

three of whom, it appeared, had been with the two

white men when they were killed, brought back one

of their muskets. At the request of Hodgkinson's

widow that they be killed, and on being somes

by Edward Powell, a constable, that it was the

Governor's and Commanding Officer's Orders that the

natives should be killed wherever they could be net,

a group of settlers seized them and killed demmy

and George. The third native escaped. Powell and.

four others were tried for the murders in October,

1790. The trial is notable fora number of
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deviations from normal procedure,

The prisoners produced a defence in writing

Which was included in the records of the courte?"

The third paragraph commenced "Edward Powell

Deposes..." but at this time an accused person was

not entitled to give evidence on oath, ?> and

certainly the usual form of record of an oath

included the additional words "being duly sworn".

The form may have been adopted due to Powell's

experience as a constable as this portionof it was

clearly the particular defence of Powell and would

represent an attempt by Powell to add greater force

to his statement. ‘The Defence was in four parts,

the first three being the denial respectively of

their presence at the time of the killings by

Metcalfe, Powell and the remaining three. The

defence continued with the argument that the natives

were "a Treacherous Evil minded Bloodthirsty set or

Description of Persons" and "it was generally

understood that it was a standing Order...to kill

any of the Natives found in their way". Seven

witnesses were called on behalf of the Prisoners

to prove the "general offensive conduct of the

3 96
LNatives", and the orders respecting them. ii

Ye

addition to the conduct already discussed, the

at
youngest, George, was said to have stolen corn.

Two of the officers comprising the court had

been in command at the Hawkesbury and evidence was

given that one of them, Captain John Macarthur,

frequently had sent out parties of soldiers to kill

natives connitting depredations.?° Another member

of the Court, Lieutenant Neil tickellar, was

questioned by one of the accused about orders,
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issued by him and not counterianded since, to

destroy the Uatives "whenever they were met with

after having been guilty of outrages, except such

Native children as were domesticated amongst the

Settlers". In his answer lickellar remarked that

"it was understood that Watives were not to be

injured except in retaliation for any outrage

4recently committed".

All five of the accused were found guilty of

killing the natives but in varying terms, only

Captain Waterhouse adopting the term "murder", He

and the other two naval officers, Lieutenants

Flinders and Shortland, considered the case to be.

one for corporal punishment rather than death, but

the Judge-advocate and the three officers of the

N.S.W. Corps required that the case be reserved

"until the sense of ‘lis Majesty's Ministers at home

100
is known on the subject". This sentence met

with the disanproval of Governor Hunter as it

by-passed his authority as Comnander-—in-Chief to

7 ‘ ' 0
approve or moderate the severity of any sentence. ! q

— A}The terms of the decision were curious, as there

4.was no endeavour, except by Captain Waterhouse, to

catesorise the form of homicide. If it were murder

he only venalty that could have conformed with the

law as it was applied in England would have been

that of death, and the body to be dissected and

ee (In 1844 the 1.5.7. Supreme Court

concluded that failure to add the order for the body

to be dissected and anatomised did not invalidate

103)the death sentence. If it were manslaughter

that offence was ptmishable by burning in the hand,

and at the discretion of the court, the additional

penalty of imprisonment for any term not exceeding
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Se year. After the Statute 19 Geo, III, c. 74,

a n

Sa, 3 @- 4, Of 1779 the court also had ‘theC2 O
alternative of a moderate fine, but not of

104

 

Wilpping. However whipping or imprisonment were

the usual penalties imposed for nanslaughter in the.

colony. 199

fo Hunter's disgust the prisoners were

released on bail by the court and Powell was

ordered to be susvended, but not removed, from his

office asa constable. 19° One of the witnesses,

Thomas Sanbourne, a settler wno had been admitted

to give evidence for the Crown, and who thereby

avoided being tried for the murder with the other

prisoners, had given evidence inconsistent with

that given before the examining magistrate)?! and

he was committed by the court to answer "such

charges as shall then be preferred against nim",

at the next Criminal Court. It does not appear

that this trial ever occurred. Sambourne was

prought before the next court, later that month,

but his trial was postponed, as some of the members

of. the later.couvt -had.sat on, that.fe0m which the

charge originated. For some considerable time

thereafter subsequent courts were similarly barred

: 8
Tvou trying him, 19

It is uncertain what part local politics

played in the determination of the Court. The

disagreement of the Court divided into two parties,

the Judge-Advocate and the Military Officers on

the one hand and the Naval Officers on the other,

was reniniscent of the Isaac Nichols case of itarch

of that same year, which controversy was still

current, /%7 Certainly an effect of both cases was
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danage to the standing and power of the Governor

Tio -«
and was so considered by Hunter. ilere, not

only was the Court effectively expressing its

distrust of the Governor's exercise of his powers

with respect to sentences passed by the Court, but

also was bringing to the attention of the British

Government evidence which portrayed the Governor,

at best as indecisive, and at worst as having

ordered the illegal killings of natives. fluch of

this evidence was hearsay, as was that in Nichols’

case, and of dubious relevence.!!! In determining

the matter the British authorities would have been

precluded from insisting upon the full rigour of

the law as the conduct of the convicted men nad

resulted from a mistake of law apparently inspired

by the Governor. In the event the British

Governnent directed Governor King in 1802 to issue

pardons for the offence, with such conditions as

xing thought adequate for the attainment of

11¢ 0 this direction were added somejustice.

censures on the earlier conduct of relations with

the natives and an assurance that future injustices

or wanton cruelty towards the natives would be

punished "with the utmost severity of the lav".

De TASANIA

Unlike the early conflicts in Jew South Wales

the first known clash in Tasmania between the

meubers of the English settlement and the Aborigines

had an official imprimatur. The first of the

expedition under Lieutenant Bowen arrived at Risdon

Cove on September 7, 1803. Bowen had been
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instructed by Governor King to choose a suitable

place for an establishment in Tasmania. Collins

moved his establishment from Port Phillip on

January 30, 1804 and they arrived in Tasmania

variously on February 9 & 15, 1804.!12 ‘the first

clash with the natives occurred at Risdon on liay 3,

1804, 114 The various accounts of the transaction

are in conflict. The official account was that of

Lieutenant lloore who was then in charge at the

camp. He explained that the natives had approached

the camp in a hostile manner and,after the natives

had used violence to a settler's wife and Moore's

own servant, he had given orders that they be

fired upon. Other accounts suggested that lioore

had been drunk and had either panicked or decided

to fire on the natives for the fun of seeing them

rune From the presence of women and children with >

the natives it was unlikely that they had approached

with any hostile intent. It was estimated that

fifty natives were killea,!!

A party under Colonel Paterson settled at

Port Dalrymple on November 11, 1804. The

following day the natives attacked the settlement

and were repulsed, one of the natives being killed.

During 1805 Paterson sent an Aborigine's head to

rs G
Governor King. |!

On September 30, 1804 Governor King wrote to

Lieutenant-Governor Collins that he deplored the

' cs. ee TT ond 2
necessity of firing on the natives, and the

following year Collins received instructions from

Downing Street to afford the protection of British.

| 118
lew to the personand property of the natives.

These instructions were embodied in a general order
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issued on January Ti? Irom time to time other

i Ae en 120orders were issued to the same purpoge ¢ none

had much effect on the populace.

A famine was experienced during late 1805 and

in 1806 and the convicts were turned loose to forage

food for themselves. The results were disastrous

for the natives: not only did the convicts compete

on the natives! hunting grounds for the scarce food

resources, but they developed the slaughter of the

natives as a sport. The settlements were made up

predominantly of males: the aboriginal women were

an available outlet for the convicts’ sexual drives

with little danger of punishment to the convicts. !*!

A later Lieutenant-Governor, Sorells spoke of

firing on the natives as a habit and of the practice

és : 14 1a 4.7
of stealing native children. Other reports sveak

of rapes and murders of the natives by the white

settlers, convicts and bushrangers. !23 By the end

of 1807 only two white men had been killed by the

Petives,

Again unlike the position in New South Vales,

in Tasmania there was little official action to

protect the natives other than the occasional issue

of a General Order prohibiting injury to the natives.

However it does appear that on occasions offences

against the Aborigines were punished, for one

historian, on the evidence of an eye witness,

reported that "a man was severely flogged for

exposing the ears of a boy he had mutilated; and

another for cutting off the little finger of a

; ' 125
native, and using it as a tobacco stopper".

There is no evidence that official acts of

reprisal against the natives were necessary during

the early years: later the acts of reprisal were
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usually carried out by groups of the settlers,

4.7 iat 2 ; , ° . . 4 7 26

altiougi on occasions the military were involved. |

In many respects the early contact with the

Aborigines was a paradigm of black-white contact.

After an initial veriod of curiosity, tensions

between the two races developed finally to erunt

into violence. Ineffective measures were employed

against wnites who injured the natives, and

military measures were enployed against the natives.

The former measures were ineffective because the

procedures and rules whereby the courts acted were

not designed to deal with cultural conflicts where

one Side was incapable of presenting its case to

the court. The latter measures were only able to be

effective if their implementation proceeded on the

basis that, for an offence by an individual,

retribution could be effected against any of the

tribe or race. Those difficulties facing the

colonial executive were compounded by doubts and

confusions as to the legal status of the natives.

“whether they were genuinely concerned or not the

officials could do little more than utter threats

of dire retribution to any settler who harmed the

natives without due cause. The settlers hada

merely to wait until due cause presented itself, to

manufacture a cause, or to act secretly without any

cauSee

In the New South: Vales situation: there were

several unique features. he speed with which

violence occurred has been attributed to the
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settlement being constituted of a bulk of

‘“ im 4 ac ry . . — .

convicts. q illovever in cases involving the

convicts tne officials were afforded a greater

tSdegree of freedom than they possessed in dealing

with cases involving free persons — this

additional power was sometimes exercised for t}

128

Le
r
tpunishment of offenders against Aborigines.

The use of the covrts for political purposes was

a feature of New South Vales society during this

early period, !©? although the exercise of such

political functions occurred at irregular

intervals, and not throughout the whole period.

When applied to the first case involving offences

against the Aborigines which could be clearly

proved, it resulted in the setting at liberty of

persons guilty of a blatant murder. The example

set in this manner was clearly not of the deterrent

import intended to be achieved by both the Governor

and the British Government: moreover the British

Governnent was forced to connive at the setting of

this bad example.

In most instances where the courts were

ineffective to protect the Aborigine or punish his

ageressor, it was the very nature of the criminal

justice system which was responsible. The criminal

law and procedure was not suited to issues involving

1.

the Aborigines, and in the absence of suitable

adaptation the Aborigines were in a legal vacuun.

It is, perhaps, remarkable that the normal criminal

procedures were so regularly employed in these

instances.

During the first twelve years of the colony

eight white men had been tried for the murder of

natives, three had been acquitted and five convicted
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of an offence of an uncertain nature. Only one had

been punished, end then for vagrancy: the five

persons convicted all received pardons. During

this same period another twenty four persons had

been tried for murder of whites,eizght had been

convicted of murder, six had been convicted of

manslaughter and ten had been acquitted. !°° All

of those convicted of murder had been sentenced to

death and, as there exists no record of any pardons

for them, it may be presumed that they were

executed. Of the six persons convictedof

nanslaughter, five were sentenced to corporal

punishment and one to be burnt in the hand and to

serve twelve months imprisonment. In addition,

another two persons were charged and convicted of

manslaughter but it is not possible to discover the

nature of the Sentence. |?" It would appear therefore

hat it was much safer to mirder a native than a

wWnite persone

In Tasmania the situation was aggravated by

the lack of interest and determination on the part

of officials and by the greater degree of freedom

alloved the convicts. In New South Wales there

could have been little doubt that the Governnent

disapproved of misconduct towards the natives and

that it would, if able to prove the misconduct,

endeavour to ensure that the offenders were punisned.

There could have been equally little doubt thatthe

Governnent was likely to be ineffective in its

attempts to prove the misconduct. Although the

Governors were responsible for ordering acts of

reprisals against the natives, and approved of

similar acts not ordered by them, care was taken

-to ensure that the reprisals were kept within certain



1o1

bounds. In Tasmania, however, the conduct of the

icers of the Government amounted almost to

connivance in the mistreatment of the Aborigines, or,

at least, considerable neglect in the conduct of

their duty to protect the natives. The white

inhabitants were alloved to deal with the natives

with unbounded liberty and little fear of

punishment.
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Papers, pope 183-4, Throsby to Wentworth:

Gazeuse, 151/, hay 313 1822, April 26; 1924,

August 123; October 14; November 18. In most

instances the authorities suspected that

natives were being ill-—-treated but were unable

to find confirmatory evidence. Further

specific instances are dealt with in detail

Later.

Arch., 1/297, Bench of Mazistrates, Sydney,
 

gune £5: %0 Vecember 7,-1798, pe 145-

,

see MeLaughlin, op. cit., CChe 12 regarding the

authority of the magistrates over convicts.

Arch., 1/297, Proceedinss of Bench of
 

iacistrates, Sydney, June 23 — December 1,
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Arch., 1/300, Bench of Macistrates, Sydney,

Cenvary 15, 1906 to Anszust 5,-1612, pe” <9:

BPChss 1/301, Benen of liacistrates,. ovdney,

Aucist 16,. 1808S to March 10, 1310, January, 17,

1809: Arcn., 1/302, Bench of Masistrates,

Sydney, April 14 to July 14, 1810, lay le:

Arch., 2/8323, Bathurst Bench Books,

September 27, 4825 to August 8, 1826, p. 163-
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Arch., 2/8288, Coloninl Secretary, Coroner's

LNQUeStS, 1823, pope 399-424.

Arche, 1/298, Bench of ‘lasistrates,
 

Proceedings, December 8, 1798 to March 5, 1800,

Do Ax.

Arch., 3905, Court of Criminal Judicature,

Proceedings,March 29, 1798 to December 23,

70, Ops GO and 90. Collins, op. cit., Vole

2, De 196 recorded the sentence as being

imposed upon him for having shot a native at

Botany Bay, which appears more likely than the

very transparent pretext upon which the Court

operated.
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Hunter to Portland, January 2, 1800, H.ReA.e,

1. 2, ob. SOT ate to.

Aprons, 7905, Os Cit., D+ C90—5eU and 329-30<,

Trial of Edward Powell, Simon Freebody, James

Metcalfe, William Timms and William Butler

for the murder of two aborigines, Jemmy and

little George. The report of the trial is

reproduced in all substantial respects in

Vintec s +e thy DOe 03-422 and all relerencas

will be to that report.

Evidence of John Tarlington, ibid., pp. 419-

420.

Evidence of Lieut. Hobby, ibid., pp. 409-410.

Evidence of Jonas Archer, ibid., p.- 410 that

he was informed by Jemny that the man was

murdered by Jemmy's brother. According to

John Pearson, Terribandy was the reputed
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brother of Jemmy (pe 407).

Evidence of Thomas Rickerby, ibid., p. 405

and Isabella Ramsey, p. 406. Presumably this

was based on a misunderstanding of reports by

Jonas Archer (see f.n. 84).

Evidence of Lieut. Hobby, ibid., pn. 408-9.

Evidence of William Blady, ibid., pp. 420-1.

uvidence of William Goodall, ibid., p. 417.

Evidence of Lieut. Hobby, ibid., pp. 408-9.

Evidence of Corporal Farrell, ibid., pp. 418-9.

Evidence of Lieut. Hobby, ibid., p. 409. Major

White was killed in June, 1804 (Gazette, 1804,
 

June 17 and July 1 & 15) and Charley on April

25, 1805 (Gazette, 1805, May 5 & 42),

Evidence of Jonas Archer, op. cit., pe. 412—3.

Evidence of Lieut. Hobby, ibid., pp. 408 & 410.

Ibia., pp. 413-6.

Prernen, On. Git,., Vol. 1, pps 439-441.

On. Cit.e, pp. 416-420.

Evidence of Thomas Rickerby, op. cit., pe 405..

Evidence of William Goodall, ibid., p. aL is

ibid., pe 421.

Alas Be, 422.

Hunter to Portlend, on. oit., pp. 401<3.

Blackstone, op. cit., Vol. 4, poe 224-5 (202).

The form of sentence prescribed by the statute
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25 Geo. II. c.37, was later to be customarily

used in iiew South Vales. Dut Arch., 11473,

at " { “Ay . c -“aAgde + - + 7 +t.Court of Criminal Jurisdiction, 1(95—1797,

Poe Ye7i4, 195if and Arch... 1149, Court of

Criminal Jurisdiction, 1801-1803, pp. 79ff &

235ff record merely the sentence of death.

R v Knatchbull (1844) Legere, p. 176.

Sir llatthew Hale, A History of the Pleas of

the Crom (Id. G. Wilson), (London, ae Vol.

IIT, pp. 387-390: Edward Hyde Last, A Treatise

of the Pleas of the Crovm (London, 1803), Vol.

he Da 2 tOe
~

Beg Arch., 1147A, Court of Criminal Jurisdiction,

1738-1 y Wie Gitte Arehs, Fi475 Court oF

Criminal Jurisdiction, 1795-1797, pp. 111ff:

ArCh., 1145, Court of Criminal durisdiction,

1801-1303, op. 7ff.- But in one instance, on

the conviction of John Norris for manslaughter

in October, 1797, the prisoner was sentenced to

be burned in the hand, and twelve months close

imprisonment. Arch., 14473, Oe -Clt., DDs

ot aees

7s i, 1, wm 42.

.

BeCis, 1132,.Cours of Criminal surisdi oti on,=
aeee

lliscellaneous Papers, pe 53. Deposition of
 

Thomas Samburn.

i. —Brunt, 4905, Court or Urinal. dgurisciction,

1798-1800, pp. 394ff.

Hunter to’ Portland, February 21, 1799 and

enclosures, T.R.A., I, II, pp. 278-338. The
enee
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}This was especially applicable to the evidence

of the two menhbers of the N.S... Corps,

Lieutenant Hobby and Corporal Farrell.

Under-Secretary Sullivan to Under-Secretary

Bane, vouemoer 16, 1901, H.Rell Seles 4, DD~~ + 

639-40: Hobart to King, January 30, 1802,

Hetéihe « is Laks Pde 366-7.

West, ope cite, pp. 30-3: Bonwick, op. cit.,

Sos Sime? Turnbull, op. ott., pp. 17-22.
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i idiey PD 30-5: West, On. cits, pe 262:
ceecerders

Bonwick, OneCito, DD. 32-6.
=——ot

Mal eas, 411, VOls 1, Dd. 238-243: West,

2O6. 6. %-~

Turnbull, op. cit., pp. 35-7: M.L., A787>,

Banks Papers - Brabourne Collection, Vol. 4,

Australia 1801-1820, Paterson to Banks, November

27, 1804.

Melsog AZO15, P.G. King's Letter Book, p. 450,

King to Collins, September 30, 1804.

Mole, #605; Calder Panera,Iliscellaneous, pe {14s

Mee, A341, General and Garrison Orders, No.

142, vonuary 7, 18056

E.c. Mele, A341, General and Garrison Orders,

No. 318, February 10, 1808: West, op. cit.,

®, 264 Tarn; Go. clt., op. 47, 55-0, Si-9.
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tele TUrneaids Op.cit., pp. 37-40: West, op.cite,

ppe 263-4. Turnbull cites authorities for his

statements that Aboririnal women were enslaved,

flogged with kangaroo hide cats, burned with

brands and roasted alive, that men and

children were emasculated and otherwise

mutilated, and that men were shot and children

were destroyed by dashing out their brains.
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CHAPTER VIL

ABORIGIUES AND THs ADINISTRATION OF THE

CRIMITAL DAY =— THE EXERCISE OF POLICE

FUNCTIONS

Be. FUULCS Piano AD THe AUTHORITY POR THEIR USE

Violence towards the Aborigines could have

been justified on several grounds: self-defence;

prevention of crime; the performance of a lawful

arrest; dispersal of a riotous mob; or by martial

law. All but the last were clearly lesitimate

defencese Tne incidents attaching to these

defences, and, in particular, the degree of force

they justified, were of principal importance in

the colonists undertakings against the Aborigines.

All but self-defence related to the powers of

poli Cee

According to Blackstone, a homicide was

justifiable:

1. Where an officer, in the

execution of his office, either

im @ GLVIL OF "a eriminal “cage,

kills a person that assaults

anid resists him. ~2..If an

officer, or any private person,

attempts to take a man charged

with felony, and is resisted;

and, in the endevour to take

him; Ficis. him....3« In case

of a riot, or rebellious

assembly, the officers

endevouring to disperse the mob

are justifiable in killing then,
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both at common law, and by the

Riot Act...+«But in all of these

cases there must be an anparent

necessity on the officer's part,

viZe, that the party could not

be arrested or apprehended, the

riot could not be suppressed...

unless such homicide were

committed: otherwise without

such absolute necessity, it is

not justifiable. |

Homicide was also justifiable for the

prevention of any forcible and atrocious crime.“

lt was no defence to kill a person on an attempt to

arrest that person for a misdemeanour unless the

person being arrested assaulted the officer

2arresting hin with an intent to make his escane.

To these rules Hale added a warning:

oeethO a private person may

errest a felon, and if he fly

so as he cannot be taken without

he be kild (sic), it is excuseable

in this case for the necessity,...

yet it is at his peril, that the

party be a felon, Tor 12 he be

innocent of the felony, the

killing, at least before the

arrest, seems at least manslaughter

eooLlOY an innocent person is not

bound to take notice of a private

4.
person's suspicions.

This aspect of the law relating to arrests

-was ignored in the colony.
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At common law a private person was empowered

¥O dO anything reasonably necessary, and micht

have employed violence, to prevent the commission

of any crime; and he might have detained the

intended criminal until the danger had nassed.” at

the offence were a felony, or a dangerous wound

was given, he might have arrested the offender

either during or after its-commission: indeed, there

was a legal duty to do so, on pain of fine or

imprisonment for neglect. ° If he were not present

when the felony was committed, he might have

arrested upon a strons and reasonable suspicion if,

1 tact, such a felony had been committed,! or even

witnout grounds for such suspicion if he arrested

the actual offender.° Certain grounds for suspicion

were customarily recognised by the courts.” Only

upon the hue and cry upon a felony were the rights

of a private citizen wider, as then he had the

Same powers and protection for the force used by

him as if he were acting upon the warrant of a

; ; ; 0
justice of the peace. | By the end of the

eighteenth century the term "hue and cry" was

normally reserved for occasions when the warrant

of a justice of the peace was issued,|! if the

offence were a breach of the neace, or a

misdeneanour with violence the offender might have

been taken during its commission, but not

tafterwards, and if it were a mere misdemeanour
ty

. 7 . e . ° ° <..

without violence, not even during its commission.|

Very little violence was permissible in cases of

misdemeanours or breaches of the peace.

The office of constable conferred on its

holder an authority not only in excess of that of

a private citizen but one that extended to the
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requiring of assistance from that individual. A

constable might have arrested any person against

whom a reasonable charge of felony had been mate,

or on reasonable suspicion of felony, and would

have been held justified in using force to perform

the arrest despite that person's innocence, or even

the fact that no felony had been committed. !? A

constable might also have arrested for a mere

misdemeanour or breacn of the peace, without

violence, if it were committed in his presence, or

perhaps, uvon fresh and immediate pursuit, but not

14
otherwise.

In addition, a constable might have commanded

a private citizen to arrest another guilty of a

felony or in the commission in his presence of such

a breach of the peace as an affray or riot, and

that citizen was both authorised and bound to

15assist the officer. The constable was one of

the officers entitled and required to raise a hue

and cry upon receiving information of a felony,

and most private male citizens were required to

assist in it. 1®

The constables were the proper officers, to

whom magistrates' warrants for arrest were usually

addressed, and in the execution of such warrants,

77
they were protected. As this was the usual mode

of proceeding, |? they rarely acted independently

of magisterial instruction, and even in the

exercise of their duty to raise the hue and cry,

it was believed to be preferable for them to

19
obtain the warrant of a justice of the peace.

The magistrate was, therefore, the person

primarily responsible for the administration of
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the police. It was he who raised forces to pursue

and arrest persons committing felonies or

dirturbing the peace, and he was entitled to the

aid of "all imights, gentlemen, yeomen, husbandmen,

labourers, tradesmen, servants, and apprentices,

and of all other such persons being above the age

of fifteen years and that are able to travel", °°

Reliance on the authority of a magistrate cast a

certain protection over the actor. This protection

was of value to parties of white men deployed

acainst the natives.

There remained another possible justification

for action against Aborigines: the quelling of a

et One of the major obligations on magistratesriot.

was the preservation of public order. This

obligation was not on them alone, but lay on every

subject. Private citizens might have armed

themselves and used those arms, if necessary, in

suppressing a riot or disturbance, but it was not

considered prudent or advisable for them to do so,

except under the authority of the Justices or

Sheriffs.°2 Constables were bound to do all that

was possible for them to do to suppress a riot or

disturbence and to this end they might have

conmended the assistance of all other nersons.->

But the primary responsibility lay upon the

macistrates, by several statutes. By the liberal

interpretation of the statute 34 Ed. III. c.1, any

one Justice had the power given by the statute to

the Justices, to restrain rioters and arrest them,

and to verbally authorise others to arrest then.

If Justices failed to exercise these duties they

were guilty of a high misdemeanour punishable by

fine or, imprisonment or poth.** by 13 Wen, 17,
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Cello it was required that at least two justices

should arrest offenders if any riot was made, upon

pain of a penalty of £100.°? OY 2 els Ve Cos

the justices were given the right (and duty) to

call upon the neighbourhood for aid in repressing

a disturbance, and both they, for failure to summon

aid, and any who failed to respond to a summons,

could have been penalised. ~° By 1780 it had been

suggested that this power could be exercised by

one justice. <! ie Dict Aot (1 Geo. I. Bt. 2c. QeSe)

also gave power to one justice to disperse a riotous

or unlawful assembly of 12 or more persons.<°

English justices could obtain assistance to

quell a riot from a number of sources. They could

appoints special constables for a particular

emergency, and frequently did so,for both civil

disturbances, and ordinary orime.“? They could

call in the military or yeomanry>” They could

call for aid from the arny.

Herein, perhaps, lay the most probable

justification in law for action taken against

Aborigines en masse in response to the criminal

conduct of individual Aborigines. If the

activities of a sroup of Aborigines could have been

regarded as a riot,the members of the gathering

could have been fired on, with impunity, for the

purpose of dispersing them. The reports of some

clashes with Aborigines implied that dispersal of

unlawful assemblies or riotous mobs were the

objectives of the actions taken by the whites. If

the whites den’ acting under the control of a

mazistrate, as was the practice both in tngland and

Australia, and obeyed his instructions to fire on

the natives, there would have been little likelihood
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of a successful prosecution against any of the

wiites. dnere was a heavy responsibility on the

nagistrates to act reasonably in these matters.

It must be feared that some behaved badly.

Only when the venture was by private citizens

would reliance on that justification be of

doubtful value, and require denendance on the

alternative justifications of prevention of crime,

arrest of a felon , or self-defence. During the

period of martial law in the Bathurst region in

1824 (see Section D) private citizens were

recomised as then possessing the same degree of

immunity as they would have had if they had been

accompanied by magistrates. Private action then

resulted in the deaths of an unlmown number of

Aborigines.

The expediency of summoning the acny to

dispell disorderly gatherings was adopted in

England with increasing frequency throughout the

eighteenth and early nineteenth centuries, in the

face of frequent criticism from persons of various

political beliefs to whom the existence of a

standing army was anathema: to Blackstone it

31
appeared a threat to freedom. Notwithstanding

this criticism and the limited statutory authority

for the practice, the use. of the military in

police activities had become common by the end of

the century.>° By a little after the middle of

that century the practice of requiring the central

Government to consider and, if necessary, approve

requests for troops was relaxed and it was

accepted that the magistrates could call for such

assistance from troops as they could from other
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r| <. . a es pd Boia c ea bot
doubts avOuy vone legal Sucuiis O41. nenversS OL. bile

military who were potentially liable at the hands

Of Civil juries, for.their conduct whilst engaged

in those activities. “Many of these questions were

anatter of open discussion, inside and out of

Parliament and the courts of law, following the

Gordon Riots in 1730.24

It was stated by Lord Mansfield in the House

of Lords and, later, in the trial of the Lord Mayor

of London that every man might, and was legally

bound in his private capacity to, suppress riots

and acts of felony, treason and rebellion, and

was punishable for refusal after being called upon

by a magistrate: in this respect the military were

in no separate case from other citizens.?° Issues

relating to the degree of authority the nacistrates

might exercise over the military, and the extent of

the power of the military to act independently of

the magistrate, were only slowly determined during

the period of this study and many uncertainties

remained.

The military were similarly employed in
v

Australia (See Sections C & G).

Boe THe POLICE BSOTADBLISHMENT

Upon the extension of the Magistracy beyond

Syaney>° and the appointment of district constables,>!

responsibility for relations with the Aborigines

automatically devolved upon them. This was not

the result of any conscious decision or policy but
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rather a mechanical falling into the Enplish cast
>

3 )
~~Or magisterial responsibility for civil order.°

Reaction to native and white conflict vias recurded

as a matter of police administration, and to this

end, and for the preservation of civil security,

the magistrates had access to the military. This

was in adoption of the English model, and was in

no way a response or adaptation to colonial

conditions. It was in consequence of this

acceptance of the formalities of the Enzlish

practice at the level of magisterial conduct that

relations with the Aborigines were treated as a

matter of administrative expediency when any

Situation arose which affected civil order and then,

the level of police activity being low, only where

the security of the district was involved.

Some of the magistrates’ functions in relation

to the Aborigines were diplomatic and educative.

e
fOn a number of occasions mazistrates nezotiated with

tribes of Aborigines to persuade them to keep the

peace, at times when other tribes were on the

rampage.” In return for their keeping the pneace

they were to be afforded the protection of the

magistrates during retaliatory measures. *°

Associated with this activity were the inquiries

made of dissatisfied tribes as to their complaints

44of specific. wrong doings. The magistrates were

3

=responsible for comiunicating to the natives, any
a

covernmental orders concerning them, and informing

42
them of the implications of the orders. They

were also employed in distributins rewards to the

natives for assistance supplied by them, especially

43in the capture of bush rangers.
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In one respect the police establishment was

quite wiusual: the appointnent of Aborisines as

HOL.Ca Giticers, It vould appear. that. this

measure was adopted in response to the difficultiesO
y

of preserving peaceful relations with the

Aborigines throush more nornal police measures. rom

time to time some Aborigines were appointed to be

constables, *4

45

and in one instance to be an assistant

constable. It has been sugsested that the

function of native constables was to keep order

anongst their fellows, and that they were appointed

: ae © 7 7 : 14 aaby settlers in much the same way as were the tribal

. 6 : P :
"kines". / It would have been curious if they had

been appointed in that manner for neither Bigse in

his reference to the native made constable at

Windsor, wnom, he reported, discnarged his duty

47With fidelity and intelligence, mor G6 O©ITiGias .

notices of appointment of Constables indicated that

; 3 es
such was the case." Until April 1820 the

appointment of constables lay in the hands of the

magistrates of the various districts, and thereafter

a

Uthey were appointed by the Governor upon the

recommendation, presumably, of the magistrates.”

On several occasions the notices appointing

Constables included the name of an Aborigine who

was not otherwise distinguished from the whites so

appointed except that he was described as a "Black

Native", There was no reference made to any

20 As the magistratesdifferentiation in function.

of a district would have recommended the appointee

it could have been expected that he would have been

one believed reliable for their purposes, and as

the magistrates, who usually were settlers, also

supervised the activities of the constables it‘is
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reasonable to suppose that they may have instructed

the native constables to perform Limited functions

Without informing them of the amplitude of their

powers concerning white offenders. The practice

described by Bridges may have developed at a later

date or parallel to the official appointnents.°|

Tne few records that exist of the activities

of the native constables do not indicate that their

function was very different from that of other

constables except that they were occasionally

required to use their greater bushcraft in tracking

ai
white offenders. lf their appointment was a

response to the difficulties of policing Aboriginal

offences, in the hope that the apvointees would

xercise supervision over others of their race,

there is no evidence that the response achieved any

mariced result.

C. POLICE AND MILITARY ACTIVITIaS AGAINST
 

ABORIGINES.
OEY

The early measures adopted to capture, or

punish, Aboriginal offenders have been considered

in Chapter VI. Although these measures consisted

mostly of ventures by military personnel, on some

occasions the parties were made up of settlers or

convict stockmen. Again, although most of these

expeditions occurred under official supervision, a

number were comnosed entirely of private citizens.

There was Little difference between these

activities and those desigmed for use against

bushrangers
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In 1804, troops were despatched to the

magistrates at the Hawkesbury to deal with native

forays at Portland Head, and under Paes

"promptly to adopt such measures as the exigency of

the case required". It was not recorded whether

they were to act independently of the magistrates

or not.?? It appeared that if an area contained no

magistrate troops would still be despatched,

presumably to act at the discretion of their senior

54officer. The magistrates controlled the policing

of native disturbances, and it was they who

despatched parties to recover stolen property and

aarrest offenders. At least on one occasion a

reward was offered by a magistrate for the capture

of a native, in that instance for attacking,

bruising and robbing a defenceless boys? On

another occasion tne reward was offered by the

57Governor.

On several occasions Governors initiated, and

in Macquarie's case designed, operations to quell

native disturbances. In many of these operations

the magistrates were given a major role, altnough

in Macquarie's first exercise in 1814 they had no

58
part. In his later exercise of 1816 the

magistrates, according to William Cox, participated

by leading and advising the military parties and

they also acted as recipients of prisoners taken. 2

Cox also stated that, with the exception of the

party of Captain Schaw, settlers never attacked the

natives except when led by a magistrate, or in

self-defence. -Implicit in this was the presunption

provided those :
that ,/ preconditions were satisfied, and even if only

as a formality, there was considerable freedom

allowed the settlers in their actions against the

Aborigines.
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In his instructions to the military parties ree
’

llacquarie insisted that all Aborigines, men, wo:en

and children were to be taken prisoner if possible,

but, if they resisted capture by fight or escape

they were to be shot and their bodies hung fron

trees in conspicuous places. ©9 lio attempt was made

to justify the legality of these measures, although

the only authority in law to take such action would

have rested on the law relating to riotous and

unlawful assemblies: any other justification would

have been relevant only if the measures had been

adopted against individuals imown or suspected to

have been implicated in misdeeds. Those taken

captive by the parties were to have been hostages

for the surrender of the natives actually guilty of

the crimes. On the surrender of the latter

Macquarie intended to inflict a summary punishment

61upon then. The expeditions resulted in the deaths

of at least 14 or possibly 16 male Aborigines and

several women and Sntiees?* and it does not appear:

that there was any real attempt to take prisoners,

‘ : , 64.4
the natives being fired upon on sight. 3 However,

64five prisoners were taken.

Following the military ventures in 1816,

Macquarie declared by a Proclamation of July 20 that

three separate military detachments were to be

stationed convenient to the Nepean, Grose and

Hawkesbury Rivers to assist and protect settiers

"when Occasion may require it, when called upon by

the nearest Magistrate, for that Purpose". The

district magistrates were to provide eacn

detachment with a Luropean and a native guide.

Similar Instructions were issued to the military
et

parties at Parramatta, Liverpool and Bringelly.°?
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In disturbances at Bathurst in 1824°° seven

67
stock keepers were murdered on tne one day and

the total death toll of whites rose to nineteen."

Any agricultural or pastoral activity became

dangerous. °° One magistrate, Rev. Thomas Hassall,

proposed the establishment of a yeoman cavalry of

settlers on the pattern of English yeonanry.9

Brisbane declared that the anxious exertion of the

ordinary powers of the magistrates had proved

insufficient and "by Experience,it hath been found

that mutual Bloodshed may be stopped by the Use of

Arms against the Natives beyond the ordinary Rule

or Law in Time of Peace, and to this End Resort to

summary Justice has become necessary". On August

14 he proclaimed martial law for the whole of the

1 The soldiers werecountry west of Mt. York.

ordered to assist and obey their lawful superiors

(which category would have included magistrates) in

suppressing the violence, and all subjects were

called on to assist the magistrates in executing

such measures as any one or more of the magistrates

direct. At this time it was reported that there

were only five magistrates, four constables and a

12
few soldiers in the region beyond the mountains.

In the management of the state of martial law

magistrates played a leading role. Major iWorisset,

the Commandant and Magistrate at Wewcastle from late

1818, had been appointed to the similar positions

at Bathurst in November 1823. His body of troops

was enlarged and they were divided into several

small parties, cach controlled by a magistrate,

which patrolled the country. /? It appeared that

they met with no blacks, |“ but the activitiesof

groups of settiers did result in the deaths of a
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number of Aborigines. !? Martial law having proved

successful, and the tribes having responded to

eo 6overtures of peace, ! the repeal of martial law Was

proclaimed on December 11, 1824,7

The distinction between military law, the

jurisdiction in which was exercised by courts-

martial, and martial law was a distinction which

was not always clear even during the early part of

the nineteenth century. /° The military law was a

body of law which had initially rested upon Royal

prerogative but, following the Petition of Rights

and the Declaration of Rights, it had required

Parliamentary sanction: this was given by annual

Mutiny Acts. Courts-llartial were a recognised part

of the judicature of the realm, the jurisdiction of

which is limited to the military and naval forces

19
ot the Crown.

By contrast, martial law was an extraordinary

proceedings founded on the justification of

necessity.°° It entitled the King, and, in the

colonies, the Governor as representing the King, °!

to exercise or authorise the exercise of, naked

force to the extent necessary to prevent invasion,

rebellion or riot. A proclamation of martial law

had no effect to suspend the operations of the

legislature, if any, or the normal proceedings of

courts of justice, and it conferred no additional

powers on the King or the Governor which he would

not have possessed without it .°e The proclanation

only gave notice to the inhabitants of the course

necessary to be taken to restore order... .1f the

regular civil courts were able to operate and

persons taken by the civil or military authorities

might have been brought before the courts, then no

24ka an hamcs wee Lacol*? a purnorted: ezerciae of
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jurisdiction by a court-martial in those

circumstances was not legal if the prisoner was a

person not normally subject to military law. ©? A

rebel or rioter might while under arms be put to

death lawfully, and he might also be put to death

while a prisoner if his execution was necessary for

the restoration of tranquillity. °* Martial law

was, therefore, indistinguishable from the common

law relating to the duty of each man and each

magistrate to use any degree of physical force

necessary for the suppression of insurrection. Once

the insurrection was quelled there was no

justification for the infliction of summary

85punishment.

Martial law was declared in the colony on

several occasions. °° In 1804 a rebellion amongst

the Irish convicts was suppressed and the

ringleaders were tried by court-martial by a group

of militery officers acting as a tribunal. Some of

the insurrectionists were sentenced to be hanged,

some to be flogged, and some to be transported to

Newcastle.°! In view of the complete defeat of the

rebels there was no immediate necessity for the

summary trial and the action was taken to establish

a long term deterrent. The legality of these trials

must be doubtful: according to one aUtbnoOrLiy, is

was doubtful if any sentence other than death could

properly have been imposed by a tribunal acting

under martial law and not exercising its normal

criminal jurisdiction.” A sentence other than

death would have been a denial that there had been

such expediency and need for self-preservation by

terror as alone could have justified the trial.
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The measures adopted in 1804, some of the

reports of the activities of the gettlers during

and shortly after the period of martial law at

Bathurst in 1824, °° the nature of the suggestions

that martial law be similarly declared in the

Hunter Valley in 1826,°° and the use of martial

law in Tasmania after 1828, 7! would suggest that

the proclamation of martial law was seen by the

colonists as providing them with perfect liberty to

act as they chose against those causing the

disturbance. When the disturbances were by the >

natives the ambiguities in the law were construed

to provide liberty to attack any Aborigines in the

region in which martial law was in £0fCe.

During the period of martial law in 1824 in

Bathurst the activities of the whites were described

as amounting to "wholesale reprisals". Wo accurate

account of the numbers of Aborigines i]ed was

possible,> but at least nineteen were killed in one

well—published sneotnaean. No attempt was made to

distinguish peaceful from warlike Aborigines or

from those known to have committed offences against

the whites.

Following the declaration of martial law in

Tasmania, a party of blacks were chased and a

native woman was shot dead. An inquiry took place

but the Solicitor General, after "anxi ous attention

to the case...of great importance" advised against

taking it to Court. His reasoning displayed

considerable confusion as to the nature of martial

law for he stated that there was some doubts to

whether Martial or Common Law prevailed at the

actual moment of killing. He continued that "since
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no reasoning would lead the great bulk of the

people to see nice shades of difference between

murder, manslaughter and justifiable hone.

trial might have resulted in indiscrininate

murders under liartial Law or if Common Law was held

to run colonists would have hesitated before going

out in capture-parties for fear that a death would

lead them to the gallows.?? Nothing further was

done in the matter, and in this disregard the

Solicitor General was supported by the Secretary

of State.

On the development of conflicts in several
of N.S.W.

_districts/in 1826, troops were again employed. In

February, David Reid, magistrate in the County of

Argyle, requested the assistance of troops which

were despatched after a delay of a few months. 2°

The detachment was ordered to communicate with the

magistrates and act in conjunction with thm as the

circumstances might render necessary. Two stockmen

were killed but an investigation revealed that the

first killing was justifiable.’! No deaths
98

followed the arrival of the troops. The troops

were then removed from Argyle and ordered to the

Shoalhaven to form a garrison for the assistance of

the magistrates who had complained of native

outrages in that district.?” On this occasion the

exercise of restraint on the part of both local

officials and military commander brought about a

peaceful resolution. This resolution was only

achieved because, in addition to the restraint, a

proper investigation was made. The result of the

investigation afforded no excuse for destruction of

the natives.
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By 1820 four soldiers had been stationed at

each of the settlements of Paterson's Plains and

Wallis Plains in the Hunter Valley to assist the

constables and to protect the settlement against

100attack by natives. At Port llacquarie parties

of cedar cutters were protected by a guard of

soldiers. !9!

Disturbances in the Hunter Valley commenced

in October 1825 when a settler and two stockmen

were murdered and another stockman experienced a

close escape. 1% The Commandant at Newcastle, on

hearing of the deaths, despatched a party of ten

soldiers accompanied by some bush constables. They,

unfortunately, fired ona friendly tribe wounding

one and capturing a female prisoner who was

released after giving them information about the

nurderers. 193 It was reported that several natives

known or suspected to have been involved in the

murders had been arrested but all had later escaved

104 Further disturbancesdespite being fired on,

occurred, !9? and the Hunter River detachment of the

newly formed Mounted Police entered the fray from

106 Their interventionite station of Wallis Plaing.

“resulted in the deaths of several natives. In these

activities of a police nature, again no attempt was

made to single out the genuine offender, although no

doctrine of law permitted attacks of this nature by

the police.

In July 1826, Darling had warned against ill-

treatment of the blacks in the neighbourhood in

consequence of some individuals having comaitted

excesses. 10! He resisted advice to declare martial

law as Brisbane had done in 1824, 198 Troops were,
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however, despatched from Newcastle and Windsor, !°7

although when William Ogilvie the Resident

Magistrate in the district beyond Patrick's Plains

was offered the assistance of troops he rejected

them as unnecessary. | 19 Parties operating against

the natives included magistrates, settlers and their

men, troops and the llounted Police. |!!! several

natives were taken prisoner by the Mounted Police,

four of them later being shot dead, and three being

lodged in the Gaol at Newcastle. |!¢ It was also

reported that a native detected stealing corn from

a paddock had been shot and the body hung from a

tree with a cob of corn between the teeth. 113

114 MirroulFollowing representations from Ogilvie,

or Denis, one of the natives sent to Newcastle Gaol

on August 16, was released during September or

October, and another, Tolou or Ben, was released

later. !19 Ogilvie had host able to give both men

alibis... The third prisoner, Billy, was neid longer

despite a suggestion from Threlkeld that he be

released to appease the blacks upset at his

imprisonment. | 16 It is not discoverable what

happened to him but certainly he was never tried

for his alleged role in the murder of two men on

Dr, Bowman's farm at Edinglassie. In August 1826

the Gaoler's List of Prisoners confined awaiting

trial indicated that he had been charged with

hrowing spears at lir, Wall with intent to murder

him, but he was not tried at the subsequent Quarter

Secatone.('!

An investigation into the deaths of the four

natives at the hands of the Mounted Police resulted

in their commander, Lieutenant Lowe, being tried for

: aoe ae
the murder of one of them. He was acquitted.
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The situation at the Hunter River remained

difficult for some years, with misconduct on both

sides, |!9 During 1826 small detachments of troops

and ‘lounted Police were distributed throughout

the areas endangered, /©° Later in the year troops

and police were ordered to repel all acts of

violence and depredation on the part of the

Aborigines but not to act offensively against the

124 Here atnatives in the existing circumstances.

least was indicated an awareness of the relevant

legal doctrines.

Although the terrain and the description of

people against whom they were deployed were very

different, the use of the military force as an

instrument for the protection of civil order

differed little from the nature of their use in

England. Neither in England nor New South ‘/ales

was the army unpopular with the civil authorities

as an instrument for the preservation of peace and

order. The presence of troops in the country

districts was usually regarded as desirable.

Elsewhere in New South Wales the standing of the

army was often low and affrays occurred between

military personnel and the general populace. /** in

England also the army was usually unpopular with

the greater bulk of the population./*3 This

unpopularity in the colony was rarely to affect the

civil liability of the personnel as it did in

England for in New South Vales virtually the only

civil jury in criminal matters was that in the

Courts of Quarter Session, the jury in the Supreme

Court in criminal matters consisting of military and

naval officers. The care with which the army was

Toe
subjected to the civil authorities, specially in
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later years, precluded any separation of aims,

and reduced to a mininun the Llilcelihood of

prosecution.

In 1826 the Gazette floated the rumour tnat

the settlers, especially the small ones, would be

overjoyed if it were true the Governor was planning

to distribute the regiments throughout the cowtry

rather than housing them in barracks. !°? As no

objections were made by the settlers the rumour was

proved correct, and the following month it aos

announced that troovs would be distributed "with a

view of aiding the Civil Power and the effectually

putting dovm the bush rangers". The officers, it

was declared, would communicate with the magistrates

with whom they would be pleased to co-operate to the

utmost of their power. They were recomnended to

emoloy the more intelligent natives who would be

rewarded at the discretion of the officers. !2°

Later in 1826, eleven landholders of the

Upper Hunter region petitioned the Governor against

removing troops or police from the region and

thereby weakening the protection afforded the

area, !¢! As the purpose for which these persons

were recalled was the giving of evidence at

investigations into the deaths of the native

prisoners, it is possible that the petitioners were

concerned more with the investigations and less with

the weakening of protection, more so since not one

of the petitioners lived in the region. /°° im bie

reply Darling repeated the refrain of all governors,

that the settlers ought to act intheir owm defence

and in defence of their fellows. Here again the

English pattern was repeated of emphasis on the

community as the fundamental unit in law

enforcement, to be supported as necessary by other
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forces. In 1827 three mazistrates of Arryle

sugvesved the necessity of a non-commissioned

officer and three or four privates being sent to

the Goulburn Plains until the agitation of the

moment settled down. 129

D. THE MOUNTED POLICE

The first genuinely Australian solution to

the problems of policing inter-racial contacts was

devised by Brisbane. His first proposal, during

1824, suggested the raising of a troop of cavalry, !°°

but on being met with questions as to the

effectiveness of existing measures at Bathurst, !>!

the proposal was amended. His later suggestion, was

for the establishment of a mounted police to combat

bush ranging,and this was approved by Bathurst, who

also authorised the provision of cavalry equipment

to those men in the Veteran Companies selected for

132 The force wasuse in the Mounted Police.

composed of persons drawn from infantry regiments

who remained as supernumeries on the regimental

rolls and, on the regiment being moved, transferred

to the. rolis: of ‘the new regiment. !33 They remained,

therefore, subject to military discipline. Amongst.

expedients submitted in England were the quartering

of a regiment of Light Horse in the envirous of

London to act as sentinels and pursuers, suggested

by Sir John Fielding about 1762, '/** ana the

enrolment of military pensioners, suggested by

several persons in 1819, 199 Ixpedients adopted in

England included the allocation of infantry and
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cavalry to affected areas, stationing detachments

in villages when trouble was expected and

performance of n vi i 136rinance of patrols from village to village.

f ~ ° +7 .The closest approximation to the Mounted Police to

be found in English precedents was the Horse Patrol

forned in 1805 and consisting chiefly of men wno

had served i alry regi hei beiz n cavalry regiments, their duty being to

patrol the principal roads round London.!3/ This

Patrol had no prescribed limit and endeavoured to

be useful whenever wanted, !38 Brisbane's police

force was, in effect, an amalgam of the several

English schemes and was peculiarly adapted to

conditions in the out-settlements and to the

policing of racial conflict,

Be COLTivieeGL 515iePROTECTION
 

In one other respect official reaction to the

problems of policing hostile Aborigines was unique.

Duringthe Hawkesbury troubles of the mid-1790's

Hunter had found the settlers to be so careless

of their matual safety as to render it necessary to

declare that residents of the different districts

ghould, when large bodies of natives were reported

on their own or others farms, assemble and render

such assistance as each man would, if attacked,

wish himself to receive. Any settler who witndrew

or kept back his assistance would be proceeded

against for disobeying the rules and orders of the

settleenent, (-* Similar orders were issued by King

in 1905, 14° by Macquarie more than once in 1916/41

and Bathurst in i824, 144 Although these orders

embodied classic common law theory of the duty of
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individuals to act to prevent felony and the

obligations of the community in law enforcement

there were,in addition, several interesting

features. In England the responsibility to prevent

crime or take offenders lay upon the comnunity

rather than its individual members, and it was the

community which was fined or required to recompense

those suffering through its failure. !*?

Responsibility of citizens was placed only on those

present when crime was committed, when help was

demanded from an officer, or when the hue and cry or

posse conitatus was raised by a proper officer. '**

Associations of citizens, although at first

suspected by civil authorities, came to be recognised

and their assistance accepted: however sucn

associations were voluntary. !*? The English

institution closest in character to the method of

mutual aid proposed in the colony was the posse

 

conitatus, although in practice that had become

merely a potential instrument of civil power, usually

146 However in a pamphletin the control of justices.

on the Legal Mode of Supnpressinsg Riots, published in

1780 and reprinted in 1782 and 1819, Sir Willian

Jones delved into ancient law to support the right

and duty of citizens to act as such a body as was

later ordered by Hunter, and without requiring the

imprimatur of an officer. |*! Whether the pamphlet, or

others developing the same theme, were known to the

authorities in the colony is not discoverable, but

such knowledge would offer a reasonable explanation

of the method chosen.
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In Tasmania there were only occasional police

activities against the Aborigines.!*° wowever,

late in 1828, public disquiet over reports of

violent conduct by the Aborigines led the Governor

to attempt to allay these fears by the declaration

of martial tay, The proclamation was followed

by a circular to the magistrates, informing them

that the proclamation was "a measure adopted not

with the view of seeking the destruction of the

Aborigines, but rather punishing the leaders in

the several atrocities conmittea, 1° It was

reported that the effect of this proclamation was

to destroy more than two-thirds of the natives

Within twelve months, 2! in Way 1829 the parties

involved in the operations to kil or capture the

natives were organised and every month they were

required to submit a report on their activities. 1°

In September 1829 it was considered that more

energetic steps were necessary and an additional

force of constabulary was attached to the field

police to assist them in their pursuit of the

native tribes and the efforts to drive the tribes

: 153
from the settled districts.

Public disquiet continued, and so Arthur fixed

on the "Black Léne", as a remedy if not to the

problem then at least to the public fears. '* This

measure was a total failure, but within several

years a continuation of the use of the capture

parties and the negotiations of a few concerned

white men had resulted in the capture ana

banishment of almost all of the surviving native
.

population. |?
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When authorising both police activities, and

the operations to enforce martial law, the Governor

was careful to insist that the natives should be

captured whenever possible and that the natives

should only be killed when it was necessary.

Although many of the parties operated under the

control of the magistrates, there was little

supervision at either magisterial or gubernatorial

levels. !9° In Tasmania during that period it was

not even thought necessary for whites to establish

the few formalities necessary in New South Wales

in order to achieve complete liberty to deal as

they chose witch the natives.

In consequence the police precedures were

157
merely a cloak for destruction of the Aborigines.

G, THe NATURE AND ROLE OF POLICE ACTIVITIES

At the time of settlement of the colony in

New South Yales it was expected that any of the

necessary functions of police or gaoler would be

performed by the llarine Corps which accompanied

the convicts. As the officers of this Corps were

unwilling to ensure tne verfornance of these

finctions it was found necessary to esvablish

a senarate police force. !°8 In the establishnent

and later development of this force English models

were adopted, !?7 with perhaps two exceptions, the

use of natives as constables, and the development

of the Mounted Police. Both developments were, in

part, a response to the difficulties of applying

more customary procedures to the Aborigines.
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In the conduct of police functions English

precedents were followed: the activities of the

police personnel were under the control of the

mari tr: be 100 a4 . oe 4.

MACL SUP ALCS 5 t10se activities were expected to

be complemented by the employment of military

forces, and the activities of private individuals.

In the use of military forces for police

functions Australian conduct adhered faithfully

to British practice, with, perhaps, two exceptions.

First, it was apnvarent that a standing military

force was required by the colony, and, despite

criticism of the conduct of some of its members,

in the colony there could have been no serious

repetition of the English fear that the existence

of a standing army was a threat to civil freedon.

This acception of the military as integral to the

community might, perhaps, have been in anticipation

6f 2ater British politics but it is more likely

ta)
ithat it reflected the realities of the British

practice. Second, without the suspicions aroused

by the army in Britain, and possibly as a result of

the absence of civil juries in criminal courts, the

uncertainty and hesitancy of military officers

in Britain in involvement in civil matters was not

repeated in the colony. |?! The validity of their

conduct was assessed by their fellows, and no gap

in sympathies was to be expected. As, in the

exercise of civil responsibilities, the military

personnel were subject to the supervision of the

civil authorities and, in particular of the

magistrates, they could be confident that their

conduct would not be censured by the magistrates,

On several occasions the magistrates acted to

protect members of the army from the civil

: . . fy
consequences of their actions against Aborigines, 16?
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Precedents for the use of the military in

the preservation of public peace had been established

in England during the eighteenta century, and had

become a matter for public discussion only a short

While before the colony was established. It may be

presumed that many of the public officers of the

colony would have been aware of the discussions,

and this awareness may have influenced the manner of

employment of the military forces against the

Aborigines.

In the complementary police activities of

private citizens emphasis was placed on compliance

with the formalities of the relevant tnglish law.

Colonial practice was unique, however, in the

compulsory nature of those activities. Compliance

with the English formalities was of special

Significance when the activities were directed

against the Aborigines.

Official acts of reprisal against Aboriginal

offenders were gradually supolanted by normal police

activities but once the Aborigines were taken the

authorities considered themselves constrained from

taking further action. However, on at least two

occasions, Aborigines were punished by the imposition

of a sentence at the instigation of the Governor

without reference to the courts. The sterility of

the police activities encouraged those wnite settlers

who participated in legitimate police activities to

turn them into ventures for reprisal, preferring to

bake cthe law into their own hands rather than allow

the Aborigines to go free through the application of

the proper procedures. !69
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If some measure of arrest or self-defence was

involved, no penalty would ensue, and no regard was

had to strict legalities.

Ill-treatment of the persons of Aborigines

normally would be punished only if credible

evidence - that is the evidence of a white man -

was available and there appeared to be no prima

facie justification for the alleged wrong. There

was little effort to protect the property of

Aborigines, but it is likely that such offences were

few after the initial bout of curiosity during which

Aboriginal artifacts were often sought after.

Certainly the Aborigines possessed little property

Which could have been of much value to the whites

but the Aborigines complained on occasions of theft

and destruction by whites of their little property

and in particular of the destruction of their

spears and other hunting equipment. Sexual assaults

on women of the other race certainly occurred more

frequently than judicial records would suggest but

the only conviction for rape was that of a black

man in 1816 for the rape of a white eir1. 164

The elements of the process that became a

ritual of revenge against the Aborigines were not

always understood by the settlers, nor were

officials much the wiser, The status of the

Aborigines was ambiguous$ were they to be treated

as British subjects they were entitled to the

protection of British law, but British law in

certain instances limited the protection it offered.

Persons aware of those instances had merely to

establish as a formality that police functions had

been necessary, and the would have established

for themselves a considerable liberty of action
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against the Aborigines, with confidence that

Masistrates, and coroners and their juries would

not inquire too deeply into the exercise of those

police functions. Those unaware of the terms of

the ritual necessary to satisfy that formality

were at risk of criminal prosecution and execution

but the numbers of such colonists diminished once

publicity was given the encounters.

Throughout the period of this study, therefore,

the magistrates bore the primary responsibility for

relations with the Aborigines and especially in

activities of either a diplomatic or police nature.

The magistrates for the country regions were usually

selected from amongst the ranks of the wealthier

landholders, and in many instances the Governor

had few alternative candidates from whom to choose. !®

In their twin roles as magistrates and landholders,

the justices had real interests in ensuring that

disorders by the Aborigines were suppressed. In

their former role the magistrates were exnected to

abide by rules and procedures which were poorly

suited to the situation of the Aborigines in the

colony: a strict compliance with those rules and

procedures would normally have restricted the

magistrates in the punishing of Aboriginal offenders,

In their latter role the magistrates had need for

forceful measures. The evidence sugsests that in

their control of police conduct the magistrates

allowed the latter need to override the expectations

of magisterial conduct. Similarly, it is possible

that there were irregularities in their conduct of

their judicial functions (see Chapter Vila},

The position of the magistrates was unenviable:

were they to have acted with full regard for legal
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technicalities they would have been ineffective

in restraining what they perceived to be tne danger

inherent in the Aborigines; were they to have acted

as the occasion seemed to demand they would have

been breaking the law. As they were in no danger

Foof prosecution for such breaches of the law, many

chose that solution to their difficulties, and

either disregarded the legal forms or applied them

With only partial adherence to the appropriate

legal doctrines.
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8. Hegicims, .oc. Git.: Blackstone; [0c, Gic,

GO fers. oo, cit... VGie =, 6. 125 Ga 2G

Dilton, 00. Cit... Vol. 35 Dis.39-G:. Fiee,

On. Cli. . Us Che

10. Blackstone; on. cit., Yol. 4, pp. 293-4: faa,

OD. OlGe; Vol, >; PDPe 3538-9.

47.  Obepnen, 160. 61%.

492. VPiwunkett, op. cit., pp. 22 & 24-5: Stemien,

6c, cis.

13. Blackstone, op. cit., Vol. 4, pp. 292-3: Burn,

@>,.cit., Vole 3) DO..3671: Pivunkets, 23. 2,

OD. 23, 24-5 © 114: Stephen, loc, cit,
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15.

16.

17.

18.
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24.

25.

pau
mae@exstone, loc, olt.:.Buyn, 6p, eit., Vol. 3,

Pps esd? Plunkett;.op; cit., pps 2e & 114.

purty, 1065. cit,.::Plunkttt, op. cit;, ». 114-

Burn, Gi cit. >" Vor, 34 pp. 356-9: Stephen,

Sr elt), .Voliid. pp, 3696191%

Miaexstone, op. cit,, Vol. 4, pp. cy0—<c% Bia,

Sos Citas, VOLs 3¢ DO. 39~40: Plunkett, oo; Gace,

pp. 115-7.

stephen, loc. cit,

Burn, OD. Citas Vol, 3 De 357%

Michael Dalton, Officium vice comitum {London,
 

16oc)}, 6. 95 at py, 355.

Aoctreine to Burt,copy cits, “Yori o35 peor se

it is an unlawful assembly "when three persons

or more shall assemble ... with an intent

mutually to assist one another against any who

shall oppose them, in the execution of some

enterprise of a private nature, with force or

violence, against the peace, or to the

manifest terror of the people, whether the act

intended were of itself lawful or unlawful".

If after this meeting they move forward towards

the execution of any such act this is a rout,

and if they execute their intended purpose it

£6--A.7i0te

Pereines oc, Sit... 101. 1, O. 655 Be. Tis

1OGe Cite

Plunkett, op. cit., p. 422.

Hewkeins., 60. Git., Vols T,.¢.65, 8a. 21-0
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27.

28.

age

30.

31.

32.

33.

34.

nal

ued, 00, 610. Vol. .3, pp. 749-753: Plunkett,

OD. att. 3 DI e 422—3,

s_eackatone, op, oft,, Val, 4, d+ 121s

Leon Radzinowicz, A History of Bnrlish
 

Criminal Law (London, 1968), Vol. 4, p. 107,—eeae

citing Sir William Jones, An Inquiry into the
 

Legal Mode of Suppressing Riots (1780,

reprinted 1819), p. 22.

The act is substantially reproduced in Burns,

OD >. OLbys ¥Ob. s DDPe 745-8.

Reasinowiog, Op. cit., Vol. 2 215-224.> 2

20LG., VOL. 4, pps 110-5. Neither spécial

constables nor military were entirely

satisfactory in the industrial riots from the

latter part of the eighteenth century. See

dslis: & Bs Bammond, Towry pebourer, op. Cit.,
 

Ch. V.

Biacketone, op. cit., Vol. i, pp. 406 & 412:

Jil. &@ BD. Hammond, Town tabourer, op, cit.,;

Ch. 5: Radginowicz, op. cite, Vol. 2, Pe 293

VOLe 4, PDe 116-121, 153-157.

Tbid., Vol. 4, pp. 117-14, 130-1572 dl. GS.

Hammond, Tovm Labourer, loc. cit: Maccoby,

Waelien Radicalicm 1762-1785, on. Cites Dd. 65,

96-S, 114-5, 458-9.

RadzvinoWi.cz, loc. cit.

Treatments of the Gordon Riots and the

discussions of the relevant legal principles

may be found in Stephen Vatson, The RNeign of

George III 1760-1815 (Oxford, 1960), pp. 235-
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especially in Radzinowleg, loc. cit.

oy ¥ Bennett, 5 Corr. & Fi. ps. 262 ni

mOsceworth, Op, cit,, Vol. X, pp. 706-8:

PeGeinowi cs; 6p, cits, -Vol.°4; pps 124, 43505)«

J. IicLaughlin, "The Magistracy in New South

Wales, 1788-1850" (11.11 thesis, unpublished),

Lovaney, 1973), Che 4.

M.Le, Safe 1, 88, Instructions for Constables

of County Districts, November 16, 1796.

McLaughlin, op. cit,; pp. 24-5, 516-520: Dr,

Hazel King, "Some Aspects of Police

Administration in New South Wales, 1825-1251",

7b.o.s (1956), Voie £2, Dp. 205 a0 ye

E.g. Gazette, July 1, 1804; May 5, 1805; June

11, 1814.

ibid, May.5- June 9, 1905; May 11, 18163 May

6, 1826: Arch., 1161, op. cit., Order, June 9,

1805; Order, May 3, 1805.

E.g. Gazette, December 22, 18053; January 11,

1812; May 6, 1826: M.L., A1941, Papers of GC,

Throsby, Throsby to N.S.W. Colonial Secretary,

Septeriber 7, 1824.

Gegettec, June 11, 18743. Mey 5, 1876; May 6,

1826: Bridges, Aboriginal and White Relations,

Wp, Clits, Vs elimae

neg. Gazette, 1825, April 7: M.L., A664,

Letters from Government Offices, N.S.W.

Colonial Secretary to Magistrates, Inverary,



44,

45.

46.

47.

48,

49.
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January 29, 1828 and February 12, 1830, pp.
Mt ? . CICY Fa \ 7. 7Rew O¥s..0ee also Arch., 4/1791,-He8. 9.

Colonial Secretary In-Letters,1826, p. 314,

Rp +a - : ct oODannister to Colonial Secretary, June 17, 1826:

Wat. e Sf . 7chaughlin, op. cit., pp. 450-4.

E.g. Parliamentary Papers: Australia, Vol. 3,

Report of the Comniissioner of Inquiry on the

State of Arriculture and SrerO, De 11? Ge bs

Toe: Yegetce, Merch 17, 16213 duly 12, 1622

and October 27, 1825. ,

Gazette, March 29, 1822.

B. Bridges, "The Native Police Corps, Port

Faait1ip District and- Victoria, 1837-1353",

Pete ha soy 4.4074) ,:NOli-ST) De. 143586 Dee i

Gazette, January. 22,1829: Arch.,..1161;(83),

Alex Berry, "Recollections of the Aborigines",

gives an early instance of an offer to create

such a.native "Constable™,

Farsi BGGte1G, VOle 35 Ys 199%
 

B.2.-Gazotte,.Maerch 29.and April. 12,.15223

October 27, 1825. It should be noted that

extant lists of Constables did not contain the

names of natives. However most such lists

named only the Chief Constable and, perhaps,

the District Constables. The only complete

lists are for Sydney and Parramatta in the mid-

1820's and these lists contain no native

Constables. But such Constables were usually

to be found in the more remote areas. APCH, 5

e77O16K; OC & Ds 4/7017 A & B.

Report of the Commissioner of Inquiry into the

State of the Colony. of New South Wales
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(Facsimile Edition), (Adelaide, 1966), p. 106:

John Ritchie (lid.), TheEvidence tothe Bisre

Renorts, (Melbourne, 1971), Vol. I, pp. 43-4.

The constables in England were normally

appointed by the Justices of the Peace,

BOLOSWOrEh, Ope Cite, Vol, IV, pp. 123-5:

PeGeinoviCS, OD, clLt., VOL. 2) PP. 1G1=4. oe

has been suggested that throughout lIiacquarie's

term of office the Governor had exercised at

least the nominal power of appointing and

dismissing constables. Marion Phillips, A

Colonial Autocracy (London, 1909), p. 77

(Sydney Uni Press Impression). She is incorrect

in this assumption.

Gazette, liarch 29 and April 12, 1822; Uectover

oi, 1026. Ginninghom, 00, Git., Ds 129,

describes the use es bush-constables of three,

Aborigines, Johnny li'Gill, Jemmy Jackass and

Bob Barret,. by Captain Allman, tt is not clear

in what manner they were so appointed by Allman

who was a magistrate at Port Macquarie and

later at Newcastle. See also Gazette, June 30,

1825. The recommendation of Colebee as a

Constable, in the room of Yarramoroo, in 1825,

was couched in terms in no way dissimilar to

those reconmending the appointment of a white

man as a Constable. Arch., 4/1783, N.S.

Colonial Secretary In-Letters, 1825, p. 106,

Gox to Goulburn, .October..¢¢, .19825.

Bridges, Aboricinal and White Relations,

op. Cit., pp. 269-70,

Bee. feéhs 7 4/1791, N«S.s Colonial Secretary

Tn-Létters. 1826, p.: 314; Bannister to Colonial

Secretary, June 17, 1826.
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Gazette, June 3, 1804,

E.g- Tbid., August 19, 1804: Macquarie to

parnurst, Mareh 16, 1616, 4.R.A., 1, Ek ,on,

53-4.

E.g. Gazette, May 19, June 13 & 30, 1805; June

4, 1814,

Arch., 1161 (9). Notice of four dollars reward

By Robert Soott, J .Ps,; August G, 1824. In

issuing the reward for a native knovm in common

with several others as "Jerry" Scott was aware

of the possibility of the wrong Jerry being

taken. ITbid., (8), Scott to Earl, Ausust 6,

1824. This in fact occurred resulting in

reprisals by a body of natives, although the

mistaken native was released the morning

following his capture. Arch., 1161 (10). Report

to the Governor on the hostilities of the Black

fatives (Hunter River): Darling to Hay, :

peptember. 11, 1926, H.R.A., 1, Ali, oo. S74 ae

612. But see Wood, Dawn in the Valley (Sydney,
 

4070) Ch. The

Gazette, August 26, 1824. The reward (of 500

acres of land) was offered for the capture of

Saturday a leading native in the Bathurst

disturbances in 1824.

Arch., 4/1730, Colonial Secretary In-Letters,

1014, uly 21 & 2ée, BPs 213-230: Macquarie to

 

Bathurst, October 7; °1814, H.R.A., I, VIII,

Oe 21k.

Gazette, 1824, August 12 (Evidence of Wm. Cox):

Arch., 4/1734, Colonial Secretary In-Letters,
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63.

64.

65.
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April 9, 1816, pp. 149-168: Arch., 4/1735,
Colonial Secretary In-Letters, April 9, 1316~

May 1616; pp. 1-41, 44-62, 72-3: tiacquarie to

Pevoures, dune G, 1816, Hik.A., 1,-1%, vp.

139-40: ilacquarie to Bathurst, April 4, 1317,

Pitas, 1, IX, $9. 362: DG. 81 Willian Cox

to tlacquarie, July 11, 1816,

April 10, 1816.

erch., 4/1735, op; G1ts, bo. 20-52, 56)

ay 3s He 56.0, S54: Gasctie, Yar 11, 121s

HRA, Ly, 9; ppe 139-140, Macquarie to Bathurst,

June 8, 1816.

Aveh, 5 1161, (102a) Bowman to Scott, January 5,

1839.

HeRA., 1, 9, ppe 139-140, Macquarie to

Batiurst, dune 8, 1816.

Gazette, July 20, 1316, The Proclamation of

May 4, 1816 similarly declared the presence of

detachments at Sydney, Parramatta and Windsor

to aid the settlers of any district should aid

be requested by the Magistrates of the district.

Gazette, May 11, 1316.

Gazette, 1824, January 3, February 19, June 10,

July 22 and 29 and October 30s

Mein, BOT. Box 52, pp. '1359+60, Extract Dim

Wm, Horton's Journal: Brisbane to Major-General

Sir U. Taylor, dune 10, 1924, E.R.A,, ty AE,
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pe 282: Brisbane to Bathurst, June 13, 1824,
+? Ty A i tr-r-

fete hs 9 us hh 4 De Zoos

Bannister to Darling, September 3, 1526,

HRA, > a AAs De 1th,

Ele Liss A16777>, Hassall

L

Correspondence, Vol. 3,
 

pe 1563, T. Fisher to Rev. T. Hassall: Gazette,

1824, August, 5.

Gazette, August 5, 1824, Letter from "A

 

>

Subscriber", Bridges, Aboriginal and White

Relations, op.cit,, pp. 306-7 ascribes this

letter to Hassall,

Proclanation of ilartial Law, August 14, 1824,

H.R.Ao, IT, XT, pp. 410-411: Gazette, Ausust 19,

1824.

c
y 6, Ausust 12, 1824,azeta

 

Brisbane to Bathurst, December 31, 1824, H.R.A.,

I, Xl, pp. 431-2. Some parties were quite large

- the Gazette of September 30 1324 reports one

party consisting of the Commandant, four

magistrates about 40 soldiers and 6 mounted

settlers.

Loo. 2...

ES. Gazette, August 12, September 30, 1824:

iielieg Bel, Box 53, De 1433, Walker to Central

Secs. Wesleyan “lissionary Society, September 14,

Bent Tides Bil, Bow. 53) 1 1464, Meteden to

Pratt, February 7, 1825. These losses must

have been Imown to Brisbane when he reported in

December that "neither was a life sacrificed or

even Blood spilt", for in November he had
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78.
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80.

81.
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o4.

230.

conjectured that the nuaber of natives killed

Te" oF - | ; ry ia 4.7. , i Pe M be : Se ea mn” o ee . ’ pe

WAS 004 M0oTre thnaan wisiCe tHe TNUIVeL: 2OLr-WilbeSe

By te ny OT 4 = a .brisbane to Bathurst, Novenber 3 and Decenber

mis 19e4, HRA, o; ity op, fore ao

Gazette, 1824, October 21 & 28,

Gazette, December 16, 1324,

Putroen, op, cit., Vol, 1 . tra’/-

Wolf Tone's Case, 27 St. Tr. p. 615ff: W.
 

Forsyth (ed.), Cases and Oninions on
 

Constitutional Lay (London, 1869), p. 209. See
 

also J. Stuart-Smith, "iilitary Law: Its History,

Administration and Practice", LOR,85 (October,

1969), pe 478 et seq at pp. 479-483: R.

O'Sullivan (ed.), Military Law and the

Supremacy of the Civil Courts (being the

Judgment of the Hon, lir. Justice McCardie in

Heddon v Evans, 35 T.L.R. 642), Cbondon, 1921),

ApteroducT.oaA: G. Dorvie, “Udurte = Warcial,

Civilians anid Clivil~bivertice”, Uetekes YO. te

He. 1 (do anllety ys “196975 ps 58tretty; oo, eit,

De 46: U.N, Clode, The Administration of Justice

under Military and Martial Law (London, 1872),

pp. 43-9.

Por the following, see Jarsyth, op. Gita, DD.

189-215, 552-561: Stephen, loc.cit.

G.d. Tarring, Chapters on the law relating to

the Colonies (London, 1893), pp. 38.4 42,,.

PORByUn, 10C, CLs

noCe CLs

Loc. CLs
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88.
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ABT

Loc. cit.

Phillip was authorised, by his second

Commission dated April 2, 1737, to levy armed

forces "for the resisting and withstanding of

all enemies and rebels both at sea and on

land..." and to execute martial law. H.R.A.,

ay ty De 20et sda.

bydney Gazette, March 11, 1804: King to Hobart,

marco te, ToU4, H.R.A., 1, 4, De S63 Gl aac:

owes 7, O1U,, VOL. 1, oo, Fie,

Preven 00. Dit... ie.2) Ie

E.g. Gazette, 1824, August 12, September 16 &

30: Usediey Bele BOX 53, De 1433, Valter to Ceneea.

secs. Wesleyan Missionary Society, September 14,

16243 Mele, 5B.T. Box 53, De 1464, Marsden to

Pract, february {, 1925.

Attorney-General Bannister to Darling,

mGpvvuemuer 5, 10260, Heakshs, Ly 12, Bhs 97=o:

Malay A22OG, BEOtTT Tanily Papers, Vol, 5,

Helenus Scott to Augusta Scott, September 25,

1826.

Gurnbull.- ops.eit. ~~ pie. 94, 96, 241-9.

les Bete Box = 3s ve bcbaa Walker to

Methodist Illissionary Society, September 14,

1824.

Hy Redes: Le 1th De 409 ,- Brisbane to Bathurst.

November 3, 1824.

Gazette, September 16 & 30, 1824.

UeVy «. Obs Citan DDe, 102") citing Colonial

secretary, Hobart C.5. 19172; Stephen to

a



96.

97

98.

oy.

100,

101.

102.

£4 OD

Lieutenant-Governor 3/2/1830.

li.l., 664, Letters from Government Offices, pp.

Ti-2. N.S... Colonial Secretary to David Reid,

May 2, 1826, in reply to his letter of

February 27.

sarsing to Sathurst, May 6, 1826, H.R.A., 2,

XII, p. 269: Government Notice, liay 5, 1826,

Heltedisy 15 S11, ps 270 and Gazette, May 6, 1926,

The conflicts were, as Darling stated, almost

certainly the fault of some of the whites in

the district as complaints of whites abducting

and raping native women were made as early as

G24, Uels, AI941, Pavera of GC. Totoee,
 

1822-5, Throsby to N.5.W. Colonial Secretary,

September 7, 1824. The first stockman killed,

Lynch, was speared when he attempted to abduct

the native's wife by force whilst armed with a

musket. Government Notice, May 5, 1826.

Datling +6: Bathurst, May 25,'°°1826,; Hekshsy 25

RIL, te See? Casetie, June. 75.1026.

Gazette, July 18, September 6, and December 20

and 27, 1826.

Wiles Debts BOS1y Bleees.547,.s Repooe, bycone.

pp. 477-8, Evidence of Major Morisset.

Gazette, 1624, Decenber 2.

Cunningham, op. cit., pp. 197-8: Ihe

Australian, November 10, 1825. It is possible

that the disturbances had commenced earlier

with thefts of maize by the Aborigines and

retaliation by the ovmers and their servants.

However the only authority for this is



1056

106.

107.

108.

XG!
unsatisfactory in a number of respects, not

least of which is its chronolory, and the

retaliation wags mentioned only cursorily.

1.L., A1197, Governor Darling's Despatches,
  

T0260, pp.. 347ff at p, 347, Report to the

Governor on the Hostilities of the Black

Natives by Scott and licheod, J.P.'s, October

3, 16263.also at Arch., 1161 (10)

iiscelleneous Corresnondence concernins

Beerternes, and 40 H.R.A., 3, S10, 5. 61008,

For a consideration of the Report see W. Allan

Wood, Davrm in the Valley (Sydney, 1972),

Chapters 13-15.

Cunningham, op. cit., pp. 198-9.

Report to the Governor, H.R.A., I, XII, ppe

610ff. It is possible that this report is

merely a different version of the events

recorded by Cunningham and the Australian.

The Australian, June S2 and September 9, 1826:

Report to the Governor, H.R.A., I, XII, pp.

610ff: Darling to Hay, September 11, 1826,

BeniA., 1, Xtl, po SAE Wo0d, Dawn in tae”

Valley, Loc, cit,

Report to the Governor, H.R.A., I, XII,

pp. 610ff.

Gazette, July 8, 1826.

 

Attorney General Bannister to Darling,

September 5, 1826, H.R.A.w, I, XIL, ppe 577-9:

Darling to Hay, September 11, 1826, H.R.A.,

Ty RL, pe S74i- Melis g 42264, Scott Family

Papers, Vol. 5, Helenus Scott to Augusta

Scott, September 25, 1926.
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111.
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113.

114.
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116.6
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118.
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Report to the Governor, H.R.A., I, XII,

Ppe 610ff.

M.L., A1197, Governor Darlings Despatches,
 

pe 56, Allman to de la Condanine, July 18,

1626, HeReAe, Le ALes PDe 622—3-6

Report to the Governor, H.R.A., I, XII,

poe GH10ff.

Hot. O10.! Dile 76. Letter Wm. Osiivie to

Colonial Secretary, September 26, 1826: The

Australian, August 26, 1826.

Mele, BT. Box 53, pp. T6acflt at np. taa5,

Threlkeld to Burder and Hankey, August 10,

1826.

Dele 78. Williem. Oglivie to Colonial

Secretary, September 26, 1826. No -evidence had

been brought against these two natives. Capt.

Foley to de la Condamine, September 22, 1826,

HeBshsy 1, XID; pp. 6179s

Loc. cite: Report to the Governor, H.R.A., I;

 

Bil, 61052: Wood, Dawn in the Valley, 6s, ¢i7.,

PpDe 121-26

Arch., 1123, pp. 43=4, 46-7, Threlkeld's

Account of 24 years Residence as a ilissionary,

Threlkeld to Attorney General} Ausust 8, 1826,

and September 4, 1526.

Arch., Not yet numbered. Clerk of the Peace,

Quarter Sessions, Newcastle, August, 1826,

infra  ppe323-5.

119. Gazette, 19827, January J2;. larch 2¢} Aprit $

and October 19: The Australian, August 8, 1827:
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Arch., 1123, op.cit., pp..43ff, Threlkeld to

Attorney General, August 8, and September 4,

tant Amon, , -T16T, op,ett., (19) & (20),

weeris to Scott, March 26, 1827: (21),

Deposition of aauee Owen, Ilavch 28, 18273 (22),

Complaints of James Glennie and Benjamin

Singleton, liarch 28, 1827; (23) & (24),

Colonial Secretart to Robt. Scott, April 7,

18273; (25) & (26), Scott to Colonial Secretary,

May 17, 1827.

Captain Foley to Lieutenant de la Condamine,

Septenber 22, 1626, H,R.A., I, Xily pp. 6172f2:

O
VM.b., A1197, Governor Darlins's Desnatches, 182 >$ 

pp. 227-30, Bannister to Darling, September 5,

1826.

Lieut. de la Condamine to Cant. Foley, October:

a 2G, 7, 1, fay bio,

Gazette, March 17, 18253 January 30 and
 

feovuruery 3, Toef. The’ Gazette of March 17,

1825 reported a brawl between the military and

some native-born youths and in the folloving

edition the editor remarked on the ill-—feeling

that existed between the two groups. tHowever

the native~-born youths were not, at this stage,

influential in legal determinations. In.

December 1525, the magistrates at Windsor

suggested that the trial of a native-born

youth for an assault on two soldiers should be

brought before the Supreme Court rather than

Quarter Sessions as the young men wno

constituted the juries showed an antipathy to

the military. Apparently on the suggestions

of the Attorney General the magistrates agreed
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126,

Tele

123.

129-6

130.

131.
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to the case going on at Quarter Jessions.

Arch,, Not yet numbered, Clerk of the Feacececeepentaaaeeeanemepantp eas eepnciineaatieteasieaeeeLaut

Quarter Sessions, Windsor, liay, 1826.

PECSLNOWLOD, Of, City; Vol. 3, P. 96.

mec Arch., 4/1763, om: bit., p. 46. Keddali

to Goulburn, December 27, 1825, and memo on

reverse.

Gazette, February 16, 1826.

Pricey aren 22° 1820.

wmerecion, September 4,. 1826, H.R.A., i, fil,

Deo 576.

Darling to Landholders at ‘lunter River,

septemver 5, 1626, H.neA., 1, X11, po. ST6—7.

Archives, Temporary Mumber 27/55 (441) in

33=Index to Papers of Clerk of the Peace, Vol.
 

supreme Court, Criminal Jurisdiction, 1824 on,
 

arae. of J0nn Jamieson, Uay 16, 1627,

containing letter Reid, Macallister and

Throsby, J.P.'s to Colonial Secretary,

January &, 1827.

Brisbane to Bathurst, June 18, 1824, eRethes

I, AI, p. 383.

Bathurst to Brisbane, December 22, 1824,

Tle ReAes Ls he De AG 46

Brisbane to Bathurst, November 8, 1824,

H.ReA., 1, 41, pp. 897-8: Bathurst to Darling,

Firs 6, T6265 Raa TS MIE y pe bet,

Loc. cit: Bridges, Aboriginal and White ©

 

Reloulens, On, ott.; Pps 312436
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Ao TH ACTIVITIES OF MAGISTRATES
  

The belief prevalent in iNew South Wales, until

1816, that Aborisines were not amenable to judicial

proceedings for offences comnitted by then, must

have hindered the operations of magistrates if they

acted upon that belief. It would appear that a

nunber of administrative expediencies were adopted

in order to avoid this problem, and it is even

possible that magistrates took it upon themselves

to act judicially where the Court of Criminal

Jurisdiction would not. If the nagistrates did act

judicially to hear and punish offences by Aborigines,

prior to 1816, it would have been in defiance of the

legal doctrine accepted in the Court of Criminal

Jurisdiction, and would have been one of the most

extreme instances of adaptation of lesal doctrine

to colonial needs. On a number of recorded

occasions natives known or suspected to have been

involved in depredations were taken and brought.

before the magistrates to be dealt with by then.

None of the records indicate that a formal hearing,

conviction and punishment occurred,but the records

are unsatisfactory in other respects, and the

absence of such reports is in no way conclusive.

From the extant records it appears that the

measures most usually adopted by magistrates was to

use their power to remand suspects for exanination

to hold offenders in custody for a period sufficient

to create a salutary impact and then to release them

‘upon their agreement to assist the magistrates in
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some respect or to behave better in the future.

Similar measures were adopted even after it was

decided that Aborigines could be tried for crimes,

probably because of doubts that a trial before the

Court of Criminal Jurisdiction or Supreme Court

would result in a conviction, or that a subsequent

Sentence would be carried out. Hence some of the

magistrates adapted one of their powers to meet the

unusual circumstances,

On May 13, 1605 a notorious offender, Tedbury,

Was captured at Pendant (sic) Hills and taken before

Major Johnston and the Rev. Samuel Marsden. He was

questioned by them and persuaded to name the

Aboriginal murderer of white stockmen at Prospect,

and to conduct a party to the spot where the

victims' property was hidden. He also confessed

himself a party to most of the robberies that had

1 He remained in custody.occurred near Parramatta.

On June 22 a party of natives attacked a farm at

Portland Head, and shortly afterwards nine of them

were apprehended and taken into Parramatta. Two of

them were, reportedly, so impressed by their

treatment by the magistrates that they volunteered

. to guide parties after the native leaders.“ The

remaining seven were committed to the Parramatta

Gaol by Marsden but were released on July 2 on

their promise to capture Musquito, the principal

offender ~ Musquito was lodged in Parramatta Gaol

four days later.> Later that month Tedbury was

released at the entreaty of those natives released

earlier and upon their pledging themselves to "bear

every severity that any future mischief on the part

of Tedbury should expose them tors they were the

first Aboriginals to be accepted as sureties for the
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§00d behaviour of another Aboriginal. There is no

record of any repetition of this experiment in the

use of magesterial powers to establish peaceful

race relations. It is unlikely that the Aborigines

understood it, that it would have deterred Tedbury, or

that any action could have been taken against the

sureties either in practice, or with proper regard

to the law. During August 1805, usquito and

another Aboriginal prisoner attempted to escape but

were prevented. > Governor King thereupon ordered

that the two be transported to Norfolk Island

although there was no trial.°

Government orders, on three occasions, implied

that Magistrates would exercise their authority by

punishing Aboriginal offenders. The first, on June

9, 1805 ordered that native offenders were to be

reported to the magistrates who would order them to

be confined. | The order of June 11, 1814 declared

that outrages by natives were to be reported to

magistrates as they would be if "British subjects

only" were involved.® cue Gierd on Uaty 20, 16%

declared that ten named natives were to be treated

as outlaws and if captured were to be deliveredup

to the nearest magistrate "to be dealt with

,according to Justice".

There is other evidence to suggest that

magistrates may have exercised judicial functions

over the Aborigines. On the inquest in 1811 into

the death of Robert Luttrell, who was killed by a

blow on the head by a native, numbers of natives

awaited the issue with "much visible anxiety", as

a "chief" had pledged to give up the offender, if

demanded. Natives collected in numbers at Windsor.
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The jury returned the verdict "that the deceased

came to his death by means of a blow from a native;

Which blow was given in consequence of the deceased

breaking the spears of the natives, and taking

away their women", Intelligence of this decision

was conveyed to the ilagistrates at Windsor and was

by them related to the assembled natives, who

thereupon dispersed when satisfied they had nothing

to apprehend from the affair.!° At the inquest in

1814 into the death of William Reardon, evidence

was given that the deceased was unfortunately

mistaken for another white man, Denis McDonald,

and speared in his place. Prior to the spearing

MicDonald had discovered that natives had largely

destroyed his vegetable garden and, knowing their

probable location, had gone to the house of

William Cox a magistrate at Windsor. Finding the

natives there he grabbed one boy and threatened to

take him before Cox for the damage to the garden.

The boy denied the offence, blamed it on natives

not present, and was released. The threat of being

taken before the magistrate was sufficient for one

of the natives to return that evening and svear

Reardon by nistake. |!

On June 1, 1815 a native was apprehended for

robbing a cart, on the Parramatta Road, of a coat

with £2 of bills in the pocket. The native had

later passed the bills. He was taken before the

17y
j
‘Police Magistrate, D'Arcy Wentworth, and held in

custody for the purpose of recovering the lost

property. '* He was discharged after being held in

solitary imprisonment for several days and

13
promising not to offend again. Yere the more

usual use of the remand procedure was followed. .
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Although it was decided in 1816 that natives

could be tried for crininal offences, the number

of recorded instances of heerings before

magistrates were few.. Those cases do not indicete

that any special provision was made for those fev

Aboriginal offenders during the conduct of the

hearing. In March 1821, llajor Morisset sentenced

Flathead, a native, to receive > Lashes "Lor

stealing Blankets and provisions and being with a

man who spyeared a White en", 14 In January 1824, a

"chief", and principal trouble maker in the

Bathurst district, named Saturday was captured after

a furious struggle which required six men to secure

him, and then only after breaking a musket over hin.

He was sentenced, for his exploits, to a months

inprisonment in irons. !? ‘When later released he

reverted to his previous ways, but after peace was

restored to the Bathurst district he attended the

annual dinner for the natives provided by the

Governor. |° Raving been appointed Commandant and

magistrate at Bathurst in November 1823 it is

possible that Morisset sentenced both natives. !7

In October 1824, Amy or Amry Dunn, described

as "a black" was brought before the magistrates at

Sydney on suspicion of "robberies" and sentenced to

serve in a clearing gang for twelve months. She (or

he) was already a prisoner at the time of the

18 She (or he) may not have been anoffence.

Aboriginal, for the convicts transported to

Australia included in their number some negroes,

Indians and West Indians all of whom were sometimes

described as "blacks". There is some confusion over

tne name and sex of the accused due to. the

illegibility of the records.
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On April 27, 1826 it was recorded that

Charles Nulcrave, probably the same person as he

to whom Macquarie promised a farm in 1816, !? Was

convicted by the Sydney magistrates of being in a

State of intoxication, disorder and riot in George

Street and having presented a loaded pistol to

several persons passing in the street. He was

Sentenced to the stocks for two hours. “9 in

November a black man knowm as "Black Joe" was

charged before Windsor Police Court with aiding and

abetting a white man in the escape of a prisoner.

His accomplice could not be positively identified

and on the complainant admitting that Joe "hadn't

21done much" the complaint was dismissed. It seens

that in 1827 a black man was confined on a charge

of drunkenness but the penalty was not recorded. “°

Throughout the whole of the period studied,

there are records of only those five or six

Aborigines having charges against them determined

by magistrates although several more were detained

without the imposition of a formal penalty. It is

apparent therefore that there was no comprehensive

application of English law to the Aborigines.

Certainly their amenability to English law was not

considered as certain or safe, and it was always

possible that an attempt to enforce the lav by a

magistrate of a frontier refion might have resulted

in extensive retaliation in which he and his

neighbours would suffer. During the troubles in

the Hunter Valley a child of a settler named Hunt

was abducted by the Aborigine Bit of Bread, and the

magistrates were afraid to act against him once

they were informed that any such attempt would

result in wholesale war. The position was similar
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with other offenders.“ One such incident did

occurr when a native know as Jerry was apprehended

in mistake for another of the same name for whom a

reward had been offered. Although he was released

the next morning, reprisal raids were carried out

against two farms.°* Similar considerations were

presented by Threlkeld when, in August and September

1826, he argued that Billy, the native held in the

Newcastle Gaol on a charge of murder,should be

released to pacify the blacks who resented his

gaoling.“? The magistrates further up the Hunter

River requested the Governor to send Billy to

26
Norfolk Island, in disregard of the effect this

would have on the already hostile natives.

Some of the hesitation to act may have been

due to confusion over the status of Aborigines not

withstanding several well publicised trials in the

Court of Criminal Jurisdication and the Supreme

Court. There was a discrepancy between the numbers

of natives apprehended on serious charges and the

numbers tried, and, it was believed that during 1826

the Supreme Court discharged an borigine charged

with the attempted murder of a white man on the

- ground that he was not amenable to English Dawe

It was certain that Aborigines taken on other

occasions were released without further proceedings

of a judicial nature.“° This uncertainty,

exacerbated by trials of whites who performed a

summary justice upon native offenders, led to

widespread insecurity amongst the settlers, “? and

was certainly reflected in the conduct of

magistrates towards Aboriginal offenders. 1t is

probable that the Aborigines would have been better
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treated if the magistrates had regularly

disregarded legal technicalities and inflicted a

punishment following normal judicial process:

instead the frustration of that process led to the

more usual infliction of a summary and severe

punishment in the course of police action,

On only several occasions did magistrates ignore

the restrictions of their power or devise expedient

variations in their procedures to enable them to

deal with the Aborigines. There is no indication

in those records that have survived, to suggest

that either response to the problem was widespread.

The more typical response was to initiate violent

police action as described in Chapter VII.

There exist no records of the exercise by

Tasmanian magistrates of judicial power to hear

Charges against Aborigines during the veriod studied,

B. THE APPREHENSION OF ABORIGINAL OFSENDERS

There were other difficulties experienced |

by the magistrates which restricted the application

of their powers. I1t was difficult to apprehend

known Aboriginal offenders and equally difficult to

discover the perpetrators of other offences. One

endeavour to overcome this difficulty, by Macquarie

in 1816, was of some novelty. In the proclamation on

July 20 he named ten natives as "being known to be

principal and most violent instigators of late

murders", and proclaimed that they were "deemed and

considered to be in a State of Outlawry, and open
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and avowed Enemies to the Peace and food order of

>cet 7 at mi . ~~ a . *.yoclety and therefore unvorthy to receive any

longer the Protection of that Government which vuey

have so flagrently revolted against and abused".

Ne thereupon authorised all British subjects to

apprehend them and bring them before the nearest

llagistrate, or if they could not be apnrenended then

those subjects "shall be at Liberty by stch means

as may be within their Power, to kill and utterly

destroy them as Outlaws and liurderers". <A reward

of £10 was offered for each "outlaw" captured or

killed. -°

Although outlawry was a quite normal process in

ingland, its formalities rendered it unsuited to

ew South Vales. Outlawry, due to its extreme legal

consequences, required an exactness of procedure:

outlawry in felony amounted to a conviction for the

offence charged as much as if the person had been

convicted by a full tricl.?! Although it was

earlier considered that the justices of the veace

could not declare a man an outlaw, it was later

decided that they possessed this authority, as they

had authority to commence the precedure whereby he

32
was outlaied. Towever the procedure required that

the sheriff of the county in which the accused

resided, proclaim him on five days of sittinss of

the county courts of that and other counties, and

only after tnat had been done could he be outlawed,

By the statute 4 and 5 Ws 3. ¢,. 220, S. 4. woon the

issue of the writ of exigent out of any of the King's

courts for a criminal matter the sheriff should have

made a proclanation at the county court, at the

general quarter sessions, and on a Sunday, after

r
h‘Divine service, at the church of the accused's place
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of residence. In N.S.W. in 1816 there were no

sheriffs, their functions being performed by the

Provost Marshal; no county courts, nor, indeed,

counties; no general quarter sessions; and, in the

areas in which the ten natives dwelt, there were

probably no churches or chapels. However, it

appears that Ifacquarie disregarded these

inconvenient formalities and disposed of judicial

process altogether - there are no records or

reports of any attempt to modify the procedures to

the existing court structure. It would seem from

the wording of the Proclamation —- "deemed and

considered to be in a State of Outlawry" - that

Macquarie was legislating as to their status rather

than proclaiming a status derived from the proper

procedure.

In the colony of New York the problem of the

lack of the proper courts had been met by the use

of the existing court structure, and the retention

of procedures as similar as possible to those

applied in England, >* Outlawry was also considered

ato be applicable in Canada.

In New South Vales outlawry had been used on

at least three other occasions. Hdward Corbett, a

convict who had taken to the woods,was outlawed

during June 1788 but the decree was revoked by the

Governor after Corbett gave himself up, thereby

enabling him to be tried, convicted and executed, ©

No reference was made to any attempt to modify the

procedures to the circumstances of the colony and

it appears that this decree was also improperly

proclaimed. In 1797 a proclamation was issued

respecting some runaway convicts who associated

with natives and, it was believed, led them on to
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destroy faras. The proclamation called on then

to sutcender theaselves within fourseen days,

declaring then outlaws if they refused, and

requiring the inhabitants to apprenend then. >!

Later in the year an order was issued by Hunter

requiring all constables and other officers to

detect them and to convey the infornation to both

the whites and the natives with them that if they

could not be apprehended they would be fired upon,

as would the natives if white men were seen amonsst

then. 2° From the wording of the order it appears

unlikely that the courts were employed on that

occasion either. However in a Sydney Gazette of

 

1803 a notice to the Provost Marshal and all

constables and other officers commanded them to

demand an offender until he be outlawed if he did

not appear within three weeks, and to take him into:

custody if he did appear and bring him "before His

ilajesty's Justices assigned to keep the peace" atk
o

"the Criminal Court by Royal Letters Patent here

establishea", fhe form of the notice was

substantially that of the usual writ of exizcent but

amended so as to fit, albeit somewhat uncomfortably,

~ lt was signedthe circumstances of the colony.

by the erratic Judge Advocate, Richard Atkins, and

may have represented a genuine attemot to modify

the procedures to enable them to be used by the

Court of Criminal Jurisdiction. There exists no

record of the matter of outlawry having been

presented to the Court.” fhe notice continued, to

threaten any persons harbouring the fusitive with a

fine of £50 payable to any person prosecuting them _

to Convictions

Macquarie's proclamation was not, therefore,
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original, but was remarkable, at a time when legal

aavice was available, for its disrezard for

legalities. This was so not merely for the outlavry

but for his granting permission for them to be put

to death. As Blackstone said:-—

eeothougn anciently an outlawed

felon was said to have caput

lupinum, and might be mocked

on the head like a wolf by any

one that should meet him:

because, having renounced all

law, he was to be dealt with

as in a state of nature, when

every one that should find him

might slay him: yet now, to avoid

such inhumanity, it is held that

no man is entitled to kill him

wantonly or wilfully; but in so

doing is guilty of murder, unless

t happens in the endeavour to

42

f
s

apprenend him.

Macquarie imposed no such limitation, nor did

Hunter before hime

The use of outlawry in the form adopted in

New South Wales represents a definite adaptation of

English criminal procedures to the colony. This

adaptation was not originally devised in response

to the problems arising from the presence of the

Aborigines but later was used for that purpose, It

is quite likely that the adaptation was accidental

and established in ignorance of the appropriate

procedures. If this adaptation had been regularly

employed it may have resulted in official authority

being given to the murder of certain Aborigines but
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it could have supplanted the more usual and more

violent police measures taken against the reat of

the Aborivinal population.

C. ABORIGINAL EVIDENCE
ee
 

A further difficulty was experienced by the

magistrates, that of obtaining adequate evidence

when the Aborigines, in some circumstances the

most knowledgeable witnesses, were unable > testify.

This difficulty was especially acute in the

proceedings against whites for offences committed

against Aborigines. Judge-Advocate Collins early

discovered that although the Aborigines had some

idea of a future state after death they were

without any deity to worship or to determine

morality.*? It does not appear from the extant

records that it was necessary for Collins to

consider the issue of Aboriginal evidence: other

than the trial of Dawkins in 1791 all matters of

inter-racial conflict that came before him in a

judicial capacity could have been decided without

inquiry of the natives, and in the report of the

hearing of Dawkins’ case there was no reference to

the nature of the evidence before the court. **

Although he did enquire into the reported murder of

an Aborigine in 1788 there was at that date no

possibility of questioning the natives and

certainly no question of using them as witnesses. ‘>

In the Simiiar inquiry in Toe" tnere was no

indication of any native having material evidence

46
to contribute.
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Lhe earliest reported consideration of

Aborigines as witnesses was by dudre-Advocate

Dore who, in the triel of Hewitt in 1790, assumed

that they were not competent.“! His successor,

Atkins, gave advice to the same effect to Governor

King in 1e05..°° hat this was the view generally

adopted in the colony was indicated by Attorney

General Bannister in 1824.79 This opinion certainly

accorded with the state of the law in England, for

the rigidity of the law, as expounded by the older

50
authorities” rendered all non-Christians

incompetent as witnesses and, although this had been

relaxed, it had not gone so far as to admit persons

who did not believe in a God, in a future state of

rewards and punishments, and in the moral obligations

OL the oath he was to take.!

This difficulty was, perhaps, felt more by the

Court. of Criminal Jurisdiction, and, later, by the

Supreme Court, than it was by the magistrates. There

were devices by which native evidence might be

brought. before the court, especially in trials of

convicts before magistrates, for in those trials

there was little indication of a scrupulous

attention to the laws of evidence. In the trial of

Hewitt, the native evidence contributed to the

court's determination to punish him as an

incorrigible rogue and vagabond. It is likely that

in other instances magistrates paid attention to

statements of hetives in determining charges and

convictions. In 1824 Charles Throsby, in informing

the Colonial Secretary of the dangers arising from

the abduction and rape of native women, remaried on

the difficulties of obtaining native evidence and

accepted that free stoclkmen could not be summarily
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Presumably convict stockmen couldpunished.

have been so punished for offences disclosed vy

Aboriginal evidence, even if the charges for which

they were punished bore little relation to the

primary offences disclosed by the Aboriginal

evidence, which offences usually would have been

outside the jurisdiction of a justice of the peace.

Some instances of this form of proceedings have

been given in Chapter VI.

On a number of occasions magistrates openly

heard and acted upon native evidence. In the trial

before the lagistrates at Newcastle in 1825 of

Beckett and Kennedy, native evidence was given but

not on oath.?> in the trial of Haze and Ray before

the Police tiagistrate at Parramatta on January 6,

1827, three Aborigines gave evidence, It would

appear from the report that on the strength of

their evidence, the two prisoners were convicted of

theft and sentenced to a penal settlement for three

years. The only other reported evidence was the

identification of the stolen property by its owner

but this was insufficient without the native

evidence to connect the property with the accused.

This case is singular, for the natives in this

instance were responsible for the apprehending of

54the prisoners without white direction.

Another device was employed to bring native

evidence before the Supreme Court. On the trial

before the Supreme Court in 1824, of two white men,

Fitzpatrick and Colville, for the murder of another

white men, Bentley, Torbes C.d., discovering that

Bulwaddy, a native, had information of value, had

him brought before the court and examined. He
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appeared to know truth from falsehood but had no

Pelief ina wuperior bein ~~ at - 7 Ti a 7 p ie -_

and- ag he hat no bolLjiet

in a future state of rewards and punishments he

was incapable of taking an oath. Ilowever, ag he

had repeated the information before competent

Witnesses in the presence of Colville, the witnes

to Bulwaddy's statements was called to repeat them.

The evidence could only have been properly

admissable against Colville although it mostly

concerned Fitzpatrick, but Colville was acquitted

and Fitzpatrick convicted. For that eoieatien it

would seem that Bulwaddy's statements were

influential.?° Forbes, C.J. was unhanvpy about

this exclusion of the only witness of the killing,

as a proper examination of Bulwaddy may have revealed

the truth of the prisoners! plea of accidental

killing and, therefore, of mere manslaughter. He

respited the execution of the death sentence witil

the Governor's pleasure was made knovm. He wrote

to the Governor accordingly and, after interviews

with the Chief Justice and Bulwaddy, the Governor

replied that he had no doubt that Pitzpatrick had

committed a cool and deliberate murder and that

the sentence should be carried out.°

On several occasions in the performance of

inquests strict rules of evidence were not

followed in order to exclude native evidence. On

the inquest into the death of Benjamin lioody on

Merch 6,. 1812, Goyez, “a black man" was reeerded

as being present and, on examining the body,

declering the cause of death to be snake pite.?!

On June 4, 1817, an inquest was held into the death

of an Aborigine ‘mown as Nanny Cabbage, and after

hearing the evidence of two native girls, Norry and
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Currumburn, through the assistance of another

Aboriginal as interpreter, the jury returned a

verdict of wilful murder against two wiite soldiers.

fhe girls wer aa1e girls were not sworn. At the inquest on
A : a . .august 31, 1623 into the death of a white hut

keeper, a native "chief" accompanied the jury

and described the tracks of the murderers as those

of four natives, Jacky, Taylor, Charley and

Congogal. The jury returned the verdict of wilful

murder by person or persons unlmown with the rider

srt + f. 4 , =4 tHe- wa] 5 . s » katwnat the jury “were of the opinion from the

statement of Haring, native chief of the...(illeg.)

eee tribe that it was by... (the four named

nod :
Natives) oo.

A Similar attitude was taken by at least one

magistrate in his conduct of committal proceedings.

The depositions taken in 1320 by tlajor Morisset,

the committing magistrate on the examination of

Kirby and Thompson for the murder of the native

3

chief Burrigong, contain reports of statements made
2G

‘ ° . i 60 Ld e 3

by two Aborigines Nerang Jack and McGill, who
ee

. : : 2 Oo

were permitted to give unsworn evidence. ' It does

eat10t appear that the natives were permitted

62

’

repeat these statements at the trial, but Kirby

was convicted on the basis of the remaining

evidence. °? Two years later, liajor Morisset again

included unsvorn native evidence amonsst

denositions taken at Newcastle upon the examination

f two other natives Hatherly and Jackie for tre

murder of a white man. 64 This evidence was purely

hearsay and there is no report of it having been

heard at the trial. 65 British law required that

witnesses whose evidence was taken at such

sevlinations should make depositions upon oath.
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it is possible that this was merely an aberration

~~”
‘

-
t SAYS oa. ~ te oy? os 2 Cat ee ba ‘ 5 oe ieeeOL HOJOr O0LLSSeu's WAo Was. remarkably even-handed

.

in his treatment of whites and blacks. lovever

statements elsewhere would leave open the

possibility that other magistrates heard the unsworn

+ aatkt t " wiet < wa t% Ae a 4.7 -a1vLestinony OL Natives in these proceedings, altaougn

witanout recording then.

In the several preliminary investigations prior

to the trial of John Jamieson Jnr for the

manslausnter of an Aborigine in 1826, natives were

~ a 6Z . Ae . ” ~

exanined, but as these exaninations were

conducted with a view to the potential criminal

bs c
o
t

liability of some or all of the natives, no oath

oe S
v ghitea:>"
v

would have been proper even were the

In the denositions taken for the trial at

nm euly 1320 of Viliiane
eWindsor Quarter Sessions

Brennan for stealing thirteen nigs, Long Bill, aa
VY

7

native, gave unsworn evidence through the medium

of another native as interpreter, of tracking the

stolen pigs and securing the prisoner. A true bill

was found but the prisoner escaped before trial

and the issue of native evidence did not come before

69
the court. For the evidence to have been

admissable it would have been necessary for both

witness and interpreter to have been sworn.

As the duty of magistrates and coroners in

the investigation of violent deatns was

7 ae ns . 70 es . a oe i. . +) en

substantially the same 1% is likely that there

were no preat divergencies in practice. In other

instances magistrates received infornation from

natives, sometines whilst on the bench or

: . : 1
investigating the commission of offences. ! LY

is difficult to see how some of the investigations
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by magistrates could have been conducted otherwise

i. oe ee asthan by questioning natives.

In the treatment of Aboriginal evidence, can

be seen several adaptations of legal practices

which were devised to overcome the difficulties

which would arise if the evidence were not heeded.

These adaptations were a necessary part of the

operation of the criminal law, particularly at

the lower levels. That they were not used more

often was probably due to the reluctance of some

magistrates to punish a white man, even a convict,

on the word of an Aborigine, and to the reluctance

of other magistrates to punish any white man for

ill-treatment of a native.

De. MAGISTRATES AND THE PROTECTION OF ABORIGINES
 

Although it was recognised that the

magistrates had a duty to protect the Aborigines

from ill-treatment by the settlerd and their men,

that duty was not often performed with enthusiasm

or diligence. The difficulties of enforcing the

law in this regard were considerable, and the

magistrates who performed the task efficiently

would have incurred the displeasure of others of

the class to which he belonged. As he was always

@ landholder, and often a victim of the ravages of

the natives, there was little inducement for him

to Gisturb his neichbours, or his. own or his

neighbours! servants in their treatment of the

natives.

On some occasions it was necessary to do soA
u
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for the preservation of the peace of the district

and the duty was then performed with care. This

was recognised as an acute problem in the early

days of the colony and resulted in the public

unishment of whit ffenders i } |punishmen wnitve offenders in the presence of

13Aborigines, and in numerous assurances being

made to them that white offenders would be

74punished, At those times when the relations

with the natives were worst, convicts wilfully

ill-treating them were in sreater danger of

punishment by the magistrates. In addition to

those cases mentioned in Chapter VI, in 1804

Thomas Brown, a prisoner, was brought before the

justices at Parranatta for wantonly striking a

native and ordered to work in the gaol gang until

2further orders. The followings year the Gazette

 

referred to an otherwise unreported case occurring

late in 1604 or early in 1805 in which a free man

was committed from Hawkesbury to the County Gaol

for the assault upon a native, which, he claimed,

was merely a blow to a native who desisned to

plunder hime He was still in the gaol gang in

76April. There was then a period of relative

peace for almost ten years. The troubles that

occurred in 1814 and 1816 were resolved by the use

of troops and without inquiry into native

erievancese

There was a break of almost fifteen years when

no case was discoverable in which a white man was

tried by the magistrates for an offence against an

Moorcine. Then, on two recorded occasions

whilst he was magistrate at Newcastle, Major

Morisset punished whites for offences against the

local natives. In sevtember 1819 he sentenced a
——
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dangerous offender Henry Langston to 75 lashes

10P stabbing a native. !/ a VeLouer 1520, Robert

Davies was sentenced to receive 50 Lashes for

"inhumanly ill-treating and cutting a black native

and intimidating him against bringing in Bush

Rangers", and for abusing and sinilarly intimidating

the natives, Villiem Page and Thomas Franklin were

each sentenced to 25 Tasted,

Other magistrates were to follow these

examples. In 1824 John Radford for ill-treating a

native was sent to the treadmill for one month by

19)the sydney magistrates. Several months later

Thomas Fearbry was apparently committed for trial

before the Quarter Sessions for wantonly and

violently assaulting two natives in the streets of

Sydney but the court's record recites that he was

committed to be disposed of by the Attorney

SO
General. The actual record of the court was

certainly peculiar but might be explained by

uncertainty as to the mode of committal to the

S1Courts of Quarter Sessions.~' It seems that no

trial occurred.

When serious uprisings were threatened, once

again magistrates took action. In 1824, Throsby

recorded the Argyle magistrates’ attempts to deal

with native complaints of rapes of their womenfolk. °*

One stock-keeper at Lake George, for the abduction

of a young native girl, was bound over to keep the

peace towards "the King and all His Liese Subjects

but more especially to the aboriginal natives of

33= x . - - © 4 ‘ - _

New South Vales" for 12 months. The following

year Thomas Dignum was charged before the sydney

bench of the evidence of two constables with having

assembled riotously with others on the Rocks and
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beaten and otherwise ill-treated some of the

Natives. Jie Was ordered to. find Sureties to need
+h. a + 8 Ros ve . :

as 7

une peace and, beinz unable to procure such
oOSureties, he was committed to caol. “4

Several cases were recorded during 1826. In
February, Richard Rochford, a free man, for an
assault on a black man named Riley, was bound over
to keep the peace by the Sydney Bench. in April,
two prisoners, Thomas loore and Richard liartin were
brought before the macistrates at Dathurst by
Thomas Everndon on a charge of aiding and assisting
a bushrancer, Johnston, and endeavouring to entice
away a black woman from =verndon's care and return
her to Johnston. Both were convicted and

FJSentenced, lloore to Port iacquarie, or such other
penal settlement as the Governor may thin'c proper,

7 S86 Tr . 3 2 _ 3
for three years, and liartin to be worked in adouvle
avons in the Gaol Gang for six months, °! At about
the same time the Bathurst Magistrates renorted to
Darling that a party of natives had been fired on

and several wounded. One of the whites believed

responsible, licTeacue, was reported as being in

eustoaybut the records of the Bench make no

“reference to the event and there is no record of

any subsequent brial.~? It is possible that the

Magistrates lost interest when it became clear that

no repercussions were to follow the assault.

Alternatively it may have been impossible for them

to obtain any evidence of the assault.

On December 26 Villiam Thomas, a crom

prisoner, was brought before the Sydney Police

Court on a charge of kickins and otherwise

maltreating a native woman without any just cause or

90provocation. He was sentenced to receive 25 lashes, ~
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The charge had been brought by another magistrate,

ilely.

On June 20, 1827, John Dooley, a free man,

Was charged before the Sydney Bench, with having

assaulted a black man with intent to rob him, the

black being confined in a ward on a charge of

drunkenness. The assault alone was proved for

waich Dooley was ordered to find sureties to Keep

the peace "towards all His Majesty's subjects.” !

In a period of forty one years only thirty

seven whites were recorded as having been punished

by sentence of the magistrates for offences aga

Aborigines. The reason for this small number is

not certain: some magistrates did display a

revugnance for the natives and a disinclination +o

provect them; other magistrates may have felt

constrained by laws such as the rules of evidence,

to refrain from ordering punishment when a major

element in the prosecution case was Aboricinal

testimony: others may have punished the white

offender by charging him with an offence that did

not specifically refer to Aborigines so preventing

the case from being distinguished as one relating to

injuries to Aborigines. Whatever the reason it is

apparent that magistrates were not very active in

prevaring and hearing charges against those whites

.

who injured Aborigines.

°

On a number of occasions inquiries were

commenced but failed to achieve a result. In

January, 1812 upon the complaint of the Vindsor

natives that one of the tribe had been shot st and

killed, Locke the Chief Constable at Vindsor

investigated, and a man and wonan were talen to
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Wi ds “ . . ° 92 A ° |‘indsor for further examination. Nothing further

may be discovered of the matter but it.is certain

that no trial for the murder of a native occurred

s * a 7 : . 9during that or the following year.

According to llacquarie's General Order of June

11, 1814 an investigation before the Bench of

liagistrates failed to produce sufficient clear and

Satisfactory evidence to warrent the institution

of a criminel prosecution, but was sufficient to

convince any unprejudiced person that the conflicts

between settlers and convicts in Bringelly, Appin

and Airds were the result of the settlers and their

servants making the first personal atbacks.°* The

minutes of the proceedings of the Bench record the

commission of the investigation but the deposition

a2?

re
&
—

taken were not included in the recor Presunably

they were returned to the Colonial Secretary.

A similarly wisatisfactory result was obtained

by an inquiry in 1818. The minutes of the Svdney

Bench record that the Governor referred to the

Bench a letter from Charles throsby alleging that

cretain natives were wantonly fired upon by O'Brien,

MoTeish, Veston and others residing in Illawarra.

The minutes continue "When after hearing several

witnesses whose examinations were reduced into

writing the charges were considered as not proved

and the same Reported to is bxcellency

accordingly". 2° Although the Bench comprised the

Judge Advocate, Simeon Lord and Richard Brooks

beside himself, it was D'Arcy Ventworth who reported

afthe proceedings to Macquarie™' and incurred

lacquorie's "surprise regret and displeasure at the=
i

Bench of Magistrates treating a wanton attack on

. : a. 13
natives with so much levity and indifference".
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Hence Macquarie inferred that he considered that

the Sydney Magistrates had not been sufficiently

active or punctilious in the exercise of their

duty. The same accusation could not have been

levelled at Charles Throsby.

On several occasions, well publicised attacks

on natives appear not to have inspired any response

in the responsible Police Magistrate. Late in May

1817, some white youths chased, and threw stones

at, a group of natives, and seized another native

passing by and threatened to dash out his brains.

The murder was prevented by a white observer. ?” On

April 19, 1822 whilst lying intoxicated in George

Street a native named Terribolong was beaten with

a cudgel by an intoxicated white man, William

100
Brown. In 1825 an Aborigine was reported

101 in none of those casesmurdered in Parramatta.

was there any record of a magisterial inquiry. It

is possible that no official complaint was made, but

it was the duty of the magistrates to inquire into

crimes brought to their attention irrespective of

whether a charge was made and it is unlikely that

the magistrates would have been ignorant of those

reports. It must be surmised that they were not

interested in proceeding in those matters.

There exists more positive evidence of the

disinclination of some magistrates to proceed

with inquiries into allegations of mistreatment

of natives. The successors to Major Morisset

at Newcastle were less even-handed than the

Major. On several occasions Threlkeld complained

of the hostility of the settlers to the mission

at Lake Macquarie, of their ill-treatment of

natives and of the lack of sympathy demonstrated
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In one instance, a complaint byey officials.

Threliceld resulted in two prisoners, Sanuel Beckett

and Duncan Kennedy, being brought before the

Newcastle Police Court on charges of being out of

quarters at unseasonable hours and on suspicion of

attempting a robbery at Threlkeld's cottare.

Threlkeld gave evidence that on the dogs giving

alarm he had attended the blacks' camp where he had

been informed that some white men had been there and

had struck one of the natives and told him to be

gonee Upon a search of the grounds Kennedy was seen

and fired at by "Throsby" the black, Threlkeld's

nam—servant having misfired. "Throsby" and another

native, Purcell, were allowed to make unsworn

statements that they saw four men, the two prisoners

and two free men, Leary and Lowe, and that it was

Leary who had struck Throsby with his musket. At

this stage the Chief Constable intervened and

informed the court that he had received certain

private information, and it was probable that on

further inquiry the intentions of the prisoners on

going to the farm would be brought to light. The

court adjourned till the following day when it was

declared that "it annearing that the object of the

Prisoners on going to the Farnm...was not for tne

purpose of plunder, but with the very reprehensible

intention of communicating with the female servants

6f the Rev. lir, Threlkeld and the Black Native

Girls encamped in the vicinity....", the most

7

ou rt of the charge was withndravm and thet2 Dmn

»
t
se7

Av
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prisoners were sentenced to be confined at night to

the prisoners! barracks. No further attention was

103
paid to the allegation of the assault by leary.

The magistrates would have been in difficulties in
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proceeding against Leary for he was a free man and

che O11 Vv A ok are noo Bolte ao 2k om 14. dn eas
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Abori-:cines.

ilovwever, on another occasion a white nan,

While drunk, assaulted and beat an old native and,

at Threlkeld's request, received a caution from the

104 :
Le nO tor Threlicalad'sNewcastle Bench.

intervention the Bench would probably have imnosed

a more severe penalty. <A white man who assaulted

Threlkeld, when Threlkeld stopped him beating =m

Aboriginal woman, was sentenced to receive 75

Petes. UP

AF
ulnose oitficersf

oIt appears that coroners an

responsible for the action to be taken following

an inauest were as disinclined as magistrates to

act on the natives’ behalf. Although an inquest

was held in 1803 on the body of a native found

4 a :
nd, ' 6 the lack of records would suggest thatC

u
D pas

)

°

such inquests were not usual. Inquiries held in

4823107 and. 1828198 were not recorded in the usual

manner of inquests although depositions were taken:

on the former occasions the Aborigine had been shot

dead while stealing pypotatoes from a farm at Shoal

Haven, but no further action was taken followine

the inquiry. In one other incident the coroner's

jury returned a verdict of wilful murder against

Peter ‘iatson and James Rattray, two soldiers or

Loe
the 46th Regiment. The victin was a young

Aboriginal girl Imowm as Nanny (or Nancy) Cabbage.

Tie leck of action following this verdict, whien

110
overated ag a comuittal for trial, may have been

due to the recomition that the only relevant

witnesses being Aborigines there was no admissible |

evidence to be put to the Court,
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The performance of inquests was one of the

few methods whereby malicious treatment of the

Aborigines might have been brought to light. The

failure to perform this duty probably operated to

the disvantage of the Aborigines but the few

exercises do not permit any analysis of the

potential of coroners! functions.

On some occasions magistrates intervened in a

positive manner to protect persons charged with

misconduct towards Aborigines. During the

investigation into the death of the Aborigine,

commonly called Hole-in-the-brook, killed by John

Jamieson, Jnr a well-known landholder, in 1826,

several of the magistrates of the Argyle district

wrote in defence of Jamieson arguing that he "acted

with great forbearance" and that they "should have

acted in similar manner" and were "of opinion that

the death of the Black native in question will be

fraught with beneficial results so far as the peace

and good order of this part of the country is

qu, 111 The acting Attorney General Willianconcerne

Henry Moore, also took heed of Jamieson's standing

when he wrote to Jamieson informing him that he,

Moore, thought that for public satisfaction the

incident should be brought before the Supreme Court.

Moore added that he saw no point in subjecting

Jamieson "to personal restraint or inconvenience

than was necessary to ensure you will appear so will

consent to you entering into recognisances before

the Chief Justice to that effect". He would re

he promised, confer with Jamieson about the time of

the trial so as to render it as little inconvenient

as possible. |!* No doubt Moore retained in mind the

difficulties he had incurred earlier in his
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investigation into the possible murder of an

Aborigine by Lieutenant Lowe of the Mounted Police.

When a street orator and prisoner, John Wilson,

aoused Jamieson for the killing of the aborigine

and held his hands over his head saying that

Jamieson was the first man that should be gibbeted,

Magistrates again intervened on Jamieson's behalf

and Wilson was sent to the treadmill for 14 days by

the Parranatta bench.!13

While the difference in the treatments of

Jamieson and Wilson respectively indicate a certain

partisanship, the following case revealed a definite

and considered bias. The conduct of the magistrates

in the Hunter Valley during the investigation of

the charges against Lieutenant Lowe amounted to

deliberate interference and hindrance. One

magistrate at least, Robert Scott, had known of the

death of one, and perhaps all four, of the natives

killed by the Mounted Police,!'* put nad ignorea

the .occurrence rather than report the deaths to the

coroner or investigate them himself. The deaths

were reported by the author of an anonymous letter

in the Monitor, !1? by Threlkeld who had received

the information from his native assistant MeGi11, 116

and by Captain Allman of Neweastle.!'! 1+ appeared

from these reports that three of the prisoners, had

been shot while walking to Wallis Plains under the

escort of Mounted Police, while the fourth, Jacky-

Jacky, who had been placed in the lock-up at Wallis

Plains had been taken out and shot, without trial,

upon the orders of Lowe. The Australian, quick as

usual to express the views of the settler, reported

that all four had been shot while attempting to

escape. | !® Upon Darling's orders an enquiry was
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conducted by Scott and another magistrate Close, !!?

but as they failed to concern themselves with the

death of Jacky-Jacky the enquiry was unsatisfactory

and their report met with a reprimand from Darling. '°?

All the witnesses had held to the story told in the

Australian and the deaths of the three natives led

to no further action.

Darling resolved to investigate the death of

Jacky further and sent William Carter, Master of

the Supreme Court and Chairman of Quarter Sessions

and, after Carter was shipwrecked, Moore the acting

Attorney General, to the Hunter River. /¢! Unable

to administer on oath or to examine witnesses

personally, Moore experienced considerable

difficulties in working through the reluctant

magistrates. '°@ He received no assistance from

their fund of local knowledge and, in his private

inquiries, met with untrutnhs or silence. Some

witnesses could not be discovered and all were

unsatisfactory. It was implied in one of Moore's

letters that one potential witness was convicted

of perjury, presumably by the same bench, in order

to render his evidence worthless. 13 The sole

official inquiry conducted in Moore's presence, on

January 12, 1827, was treated by Close, the presiding

magistrate, as an inquiry into, and exculpation of,

the earlier conduct of the magistrates. '<* Close

igo
was rebuked by Darling, replied stiffly and was

invited by the Colonial Sedretary to resign. !26

Darling wrote that Close had been removed from the

Bench. !2! Upon his resignation it was decided at

a meeting of Magistrates and others to present hin

with a letter and a piece of plate valued at £50

sterling as a testimonial to his impartial and

upright conduct, 128
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Lt is possible that the magisterial support

for Close was not in support of his actions to

Suppress inquiries into the deaths of natives, but

rather they may have been seizing that opportunity

to express their opposition to Darling, and the

question of the inquiries and the native deaths

were incidental. Having regard to the general

mood towards the Aborigines in the Hunter Valley

during this period, it may be surmised that both

explanations were partly correct.

Lowe was charged with the wilful murder of

Jacky—Jacky, alias Commandant, alias Jerry,

thereby continuing the pretence that the dead

native might have been the same one wanted for the

murder of a white watchman, although the liounted

Police were still looking for the latter, where he

was known to be at large, in the Hunter Valley. '*?

Threlkeld prophesied correctly that Lowe would be

acquitted, for, he alleged, all the magistrates

"had previously signed a letter thanking him for

his conduct in taking upon himself the

responsibility of shooting his prisoners while in

his safe custody".'3° If Threlkeld's allegation

was correct the magistrates had not only been

guilty of a serious impropriety, but had also

furnished strong evidence of partiality on their

part towards a person guilty of murdering a native

and a deliberate condonation of the activity of.

murdering natives.

Upon another report from the Hunter River of

twelve natives being shot while stealing maize in

March 1827, no Justice of the Peace was near enough

to cause an immediate inquiry, nor was there any

later report of an inquiry. However the original
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report indicated that the natives attacked with

Spears and the killings were in self-defence. !>!

It would have been surprising if most of the

inhabitants of the Hunter River region did not

know by then the appropriate story to tell. The

previous conduct of the magistrates would have

afforded them every ground for believing that they

need have had no fear of prosecution.

There are few recorded instances of Tasmanian

magistrates inflicting punishments on whites for

offences against the natives. West records on the

information of a supposed eye witness, that a man

was flogged for exposing the ears of a boy he had

mutilated and another was flogged for cutting off

the little finger of a native and using it as a

tobacco stopper. !3° On another occasion, in April,

1818, an Irish convict was sentenced to labour for

14 days for the same hours as the Gaol Gang and to

be confined at night for an assault on, and ill-

treatment of, a native irl. 133 In 1824 some

whites were each punished with 25 lashes for firing

134on an inoffensive party of natives.

The lack of records of magisterial hearings of

charges against blacks or whites for inter-racial conflic

would suggest that in Tasmania the aborigines were

considered as being outside the ordinary civil law.

In N.S.W. the use of magisterial power to

punish white persons for the ill-treatment of

natives was an irregular process, that varied

according to the contemporary state of race

relations in the colony and to the personality of

the magistrate. Other than in the occasional

reliance on native testimony for the right to use
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that power there was no need to vary or adapt the

law to the peculiarities of the Aborigines'

Situation. The device of punishing an offender for

another, but more easily proved, offence was an

adaptation of normal magisterial procedure but

one which was not made peculiarly for the

difficulties of dealing with Aboriginal victims.

It is concluded that the magistrates were, in

the main, not interested in acting to protect the

Aborigines. This resulted in a disinclination to

carry out proper inquiries, magisterial support for

those responsible for the injuries of the sontdine,

and in one case at least, a positive endeavour to

conceal the commission of a serious (and capital)

offence against the Aborigines. Some few

magistrates, in particular David Collins, Charles

Throsby and Major Morisset, acted fairly, if not

quite properly, in performing their duties to protect

British subjects, including the Aborigines. It was

not their behaviour, however, which established

the customary pattern of magisterial conduct.
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CHAPTER IX

ABORIGINES AND THE JUDICIAL PROCESS

A. ABORIGINES AND THE COURTS — INTER-~RACIAL

CONFLICTS

It is strange that there was a delay until

1816 before Aborigines were considered as fit to

be tried by British law. The early years presented

obvious difficulties of enforcement but these

difficulties had largely vanished well before 1816.

Neither legal theory nor practice was certain but

there was no definite prohibition to be found in

British law that would operate to exclude the

Adorigine from the ambit of the criminal law.

Indeed, the authorities and precedents would seem

to render them amenable to normal judicial

proceedings. The North American Indian had been

held to be susceptible to colonial laws albeit that

determination was made at a time of rigid law and

rigid religious dogma inapplicable to the late

eighteenth century pragmatists. l1t was, perhaps,

this very pragmatism that accepted the realities of

racial contact in the young colony and decreed that

to that degree British law would not operate in the

colony. There remained until 1816, a lacuna that

was not and could not be filled by any recognised

measure, for none existed, nor by any novel

adaptation, for none was considered permissible

and there was no legitimate avenue whereby the

adaptation might be made. The events of 1816 render

the volte-face explicable.

The decision that they coulda not legally be

tried and punished wrought harm to the Aborigine

for, even after 1816, those persons wishing to wreak
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a private vengeance or an anticipatory deterrance,

argued that these were the only means whereby the

natives could be restrained.|

On what grounds were the Aborigines to be

excluded? It was a firmly based aphorism that

ignorance of the law afforded no excuse for a

failure to comply with it. Nor were doubts

whether the Aborigine was a British subject

relevant, for igmorance or the law was no defence

even for a foreigner within British juriséiction, =

~- as Blackstone reasoned, even an alien owed local

allegiance for so long as he continued within the

King's dominion and protection. In 1838 the

Queen's Advocate, the Attorney General and the

Solicitor General presented the united opinion that

an alien, of a country at peace with England, owed

allegiance to the Queen within her dominions, and

was liable to be tried for treasonous acts.

In New South Wales the reasoning of Judge-

Advocate Atkins proceeded, in an emotional manner,

along different lines. He argued that natives would

be unable to plead to an indictment, "the meaning

and tendency of which they must be totally ignorant

of".* He concluded that to bring them before a

Criminal Court "would be a mocking of Judicial

Procedure and a Solecism in Law; and that the only

mode at present, when they deserve it, is to pursue

and inflict such punishment as they may merit".°

In earlier days it seems to have been considered

that a trial could not proceed further unless a

prisoner upon arraignment pleaded to the charge and

"put himself upon the pea.” For this reason

until 1772 a person considered to be mute of malice

was subject to the peine forte et dure, until he
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pleaded or died. Following the Act, 12 Geo. III,

Ce. 20, of that year, standing mute of malice was

rendered equivalent to a confession and

7conviction.

If it were determined that he were "mute by

visitation of God" the result was not certain. The

very method of determining the issue was uncertain

for it was at the judge's discretion whether he

would have a jury decide the issue®: otherwise,

presumably, he decided it for himself. The ae

by jury was the more usual method.” It was

generally accepted that a person of non-sane memory,

a lunatic or idiot "of natural fatuity", should not

be arraigned or tried while his state continued for

he would be unable to plead or makehis defence with

advice or caution. 1° In such instances the accused

was remanded, sometimes with, and sometimes without,

a subsequent trial. |! The problem of the deaf mute

was more complex. According to Hale, a person deaf

and dumb from birth was, in presumption of law, an

idiot because "he hath no possibility to understand

what is forbidden by law to be done, or under what

penalties", but if he had "the use of understanding

- which many of that condition discover by signs to a

very great measure", he might be tried.!" It would

follow, therefore, that such a person should not be

tried without such understanding. But in 1787 the

deaf Elizabeth Steel was arraigned, twice found by

juries to be mute by visitation of God, tried as if

upon a plea of not guilty entered for, but aot

her, convicted and sentenced to seven years

transportation.|? This latter practice was approved

14 12by Blackstone and Hawkins.
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In 1800 the Act 39 and 40 Geo. III, c. 94, s.

e, provided that if a person was found by a jury

to be insane upon arraignment or during the trial,

he was to be kept in strict custody until His

Majesty's Pleasure was known.16 At a later date,

perhaps even from the passing of the Act, this

provision was considered to apply to states other

than insanity (such as deafness or idiocy), !!

perhaps upon the presumption mentioned by Hale,

although a number of authorities mention also the

inconsistant practice of proceeding in such cases

18 Theas if upon a pleas of not guilty.

inconsistency does not appear to have been observed

or it may have been that the courts had a choice as

to the issue to be put to the jury, insanity or

muteness by visitation of God. Ultimately the test

for "insanity" prevailed. !9

Although the disabilities of the Aborigines

might be equivalent to, they were not within, the

recognised categories of muteness by visitation of

God. Their difficulties may have been more akin to

those of a non-English speaking alien who was

afforded no such protection, than to lunatics,

idiots and deaf mutes; their lack of understanding

was a social not a physical infirmity. If it were

possible to try even deaf cates whey not the

Aborigine?

The early Governors expressed intentions of

punishing the Aborigines, perhaps intending

judicial proceedings, but these remained unrealised. “9

King was precluded by Atkins' advice from taking

such action against two natives, Bull Dog and

Musquito, given up by the other natives. Instead

he proposed to those other natives the expedient of
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sending the two to another settlement and received

aporoval of the measure. “| They were sent to

22 With ordersNorfolk Island shortly afterwards

that if they were unable to support themselves

they should receive the favour of being victualled

from the stores.°2

Later Musquito was transferred to Tasmania

and after receiving some ill-treatment there he

became a leader in intermittent guerrilla warfare

of the Aborigines against whites. In 1824-1825 he

was tried, convicted and executed for the murder of

a white stockman. °* In writing of this trial

Bonwick repeated what was, presumably, the popular

version of the offence for which Musquito was

transported, when he said that Musquito and Bull Dog

waylaid a woman, ill-used her, murdered her, ripped

open her body and destroyed the infant she carried. “?

The New South Wales records contain no evidence in

support of Bonwick's assertion. © The story does

illustrate the need for the whites to justify the

treatment of one of the few Aborigines to lead

resistance to white rule by denigrating him by a

horrific tale. Bonwick continued that IMusquito and

his companion in crime were sent to Norfolk Island

"Strange to say, for want of some Eurcpean

evidence...".°! Although it is possible that King

was fettered in the action he could take against the

two borigines because of lack of adequate evidence

it is more likely that the restriction was the

opinion he had received from the Tudsonkexesal:

that the Aborigines were not amenable to trial. ©?

The action he did choose was unsupported by any

legal power possessed by him. The action was to be

repeated some years later by Macquarie in the case



of Dual. ©? Both Governors were obliged, by the

lack of any available judicial procedure, to

disregard legal modes and introduce novel measures.

If the reports were correct, Hunter before them

had considered that the problem should be solved

by the infliction of an immediate summary

punishment.

At a number of inquests prior to 1816 the

Aboriginal murderers of white men were identified

and verdicts of wilful murder returned ee

them. 2° There appears to have been no constant

endeavour to apprehend them and bring them before

the Criminal Courts, although such findings of

coroners’ inquests were equivalent to an indictment

31by a grand jury. Nor was there any change in

this respect after 1816.°°

During the disturbances of 1816 Macquarie

recorded his intention to inflict a summary justice

upon Aboriginal offenders. >> Later in the year he

ordered any outlawed Aborigines who might be

apprehended to be delivered to the nearest

magistrate "to be dealt with according to Justice".>*

However on November 2 he revoked the proscription

of the outlaws and offered pardons to those of them

not killed or apprehended who surrendered

themselves. >> Two weeks later he recorded that five

natives had been pardoned and another, Jubbinguy,

kept in.gaol "on account ofhis cruel and

sanguinary character". >° The names of the two sets

of natives do not match, and either those pardoned

were not all anongst the list of outlaws, or they

were recorded ipder different names. Ome of the

at"outlaws" gave himself up the following January.
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Macquarie's attitude to the trial of

Aborigines during this period appears to have been

one of confusion, for, in his expressed intentions

he wavered between inflicting swumary and

extra-legal punishment and holding formal trials

of Aboriginal offenders before the Court of

Criminal Jurisdiction.

In a Government Order of July 30 Macquarie

reported the apprehension of an offender kmown as

Dewal or Dual and the necessity that, as a leader

of his people, and for his "flagrant and sanguinary

Acts", he meet with "condigmPunishment",

Accordingly he announced that by virtue of his

power as Governor, and in compassion towards the

criminal "in Consideration of his Ignorance of the

Laws and Duties of civilized Nations", he would

"yrenit the Punishment of Death which his repeated

Crimes and Offences had justly merited and

incurred", and commute the same into banishment

to Port Dalrymple in Van Diemans Land for the term

38 This action was taken byof seven years.

Macquarie without any trial having taken place,

although such action went beyond his legal authority.

 Bigge was later to learn of the punishment but it

would appear from the context in his report that he

believed it to have been imposed by the normal

process of Law. >? Bigge had access to the returns

of this court but apparently did not bother

checking, thereby over-looking another of

Macquarie's illegal acts. The subsequent fate of

this offender is a matter of some confusion for

Bigge claimed to have seen Dual in Van Dieman's

Land in 482040 but a Government and General Order

of May 31, 1819 reported the award of clothing and
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a badge of Merit to him for his services as a guide

On a journey by Charles Throsby froma the

Cowpastures to Bathurst. “! In 1826 he was a

Constable to the Gaol at Argyle and with other

natives was rewarded for apprehending house

breakers.

The outbreaks of 1814 and 1816, the display

of military prowess and the infliction of a dramatic

rebuke to the natives culminated in the report of a

rape of a fifteen year old white girl by an

Aborigine. Whether due to the abhorrence of the

crime, the fact that the Aborigine accused had been

taken to England and been feted there, or to the

prevalence of a different opinion among the

legally qualified in the community than had earlier

been held, this case marked a reversal of the

earlier practice. The Aborigine, Daniel Mowwatling,

otherwise "Daniel" or "Mowwatling" was brought to

the bar of the Court of Criminal Jurisdiction on

September 23, and charged with the rape of Hannah

Russel. *> Another Aborigine, Bioorah, was charged

with being an accessory but before his arraignment

the Judge-Advocate observed that there did not

appear to be sufficient cause in the depositions

"under the peculiar circumstances in which he stood"

for him to be tried and he was ordered to be

discharged.

The trial of Mowwatling was conducted in a

manner which was scrupulously fair. He was assismmed

a competent person to assist him in his defence,

and a number of natives present, several of whom

could speak and understand English "and converse

upon all ordinary topics" were admitted near to

him. The testimony of the prosecutrix was
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corroborated by a stockman who had heard her cries

and had seen her, but not the defendant, shortly

after the rape, and also by her mother to whom she

had made an early complaint. In addition property

stolen from her was recovered. Such evidence would

have been more than sufficient to convict any

defendant, white or black, unless there were serious ©

grounds for disbelieving the witnesses. No such

grounds appearing, the Constable was questioned

concerning the defendant and on being told that he

had been brought up by Europeans, had worked as a

labourer for wages since he returned from England,

and was able to discriminate between good and evil,

he was found guilty. Some days later sentence of

44
death was passed upon him, and he was executed on

November 1.0? The nature of the inquiries of the

Constable suggest that the court would not have

proceeded to a determination of guilt or to sentence

if the native did not have that understanding that

was reported by the Constable. It is unlikely that

Mowwatling had sufficient understanding of white

culture to enable him to make an appropriate defence,

but similar comments could have been made of many of

the white convicts.

Another Aborigine, unlucky or unwise in

committing his crime at this period, was brought

before the court for stealing a cart and harness,

value £16.76 The Aborigine, John Mundey was

convicted and sentenced to three years confinement

in the gaol at Liverpool. *! Although neither report

of the sentence included such a stipulation, the

gentence was regarded as one to be served on bread

and water.© Upon representation to the Governor

by Thomas Moore, a Liverpool magistrate, Macquarie

ordered Mundey's release.39 The reports of this
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case do not suggest that such pains were taken as

upon the trial of Mowwatling. There is no record

of provision of assistance with his defence, or of

any enquiry as to his kmowledge of the language or

cultural understanding. As this was not a capital

charge the Court was less scrupulous than it was

in Mowwatling's case or in the following case.

No further trials occurred until the end of

December 1822 when two Aborigines, Jackie and

Hatherly were committed for trial by Major Morisset,

on a charge of having murdered John McDonald, a

Government Servant, at Nelson's Plains near

Newcastle.°° The offence occurred on October 10,

was reported to Richard Binder, the District

Constable at Patterson's Plains on October 28, and

the prisoners examined on October 31. The tempo of

the proceedings then slowed for the Judge-Advocate

experienced doubts about continuing to trial and on

November 19 he requested information concerning

possible motives for the assault.?! On receiving

Morisset's reply, that no further evidence could be

procured there being no doubt of the murder but

some doubt of any robbery by the prisoners,?*

Wylde again wrote, for any information concerning

the deceased, the prisoners and the alleged

confessions: —

«.eOn considerations of public

Justice I would implead your

particular attention and

Exertions, if any light can be

throwm upon the facts

immediately preceding or

attendent upon the commission

of so heinous an offence by
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parties so ill-able and with

ao mech Clitiouilty, if et all,

to be instructed as to the

grounds of defence upon trial

before the Court.

The evidence of another native, George, being

inadmissible at the trial, although it was

included amongst the depositions, there was no

evidence to connect the prisoners with the murder

Save the confessions made by them on two occasions.

The court stated that these declarations "could not

legally in this instance, be construed into a

confession" and found them "Not Guilty".°* ‘Their

hesitation about accepting the prisoners’

statements as confessions may have been well

justified for Morisset's report of their

examination declared that "they confessed

voluntarily, as far as they could be understood

from their broken English..." that the statements

of the District Constable, which had to be explained

to them was correct.?? Confessions obtained in

circumstances so potential with error could have

had little value. In addition, even if the

confessions were legitimate the natives would have

had no understanding of the possible legal

implications of their statements and would not have

possessed sufficient understanding of the defences

that might have been open to them.

Two years later the new Supreme Court was

faced with the problem of trying an Aborigine for

bis life and an opportunity was presented for a

reconsideration of the issue of native amenibility

for trial. Again there was a delay in proceeding

with the matter for the white man Charles Tinkley
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died at Port Macquarie on March 23, depositions

were not taken until May 17 and the trial took

place on August 17. The delay may have been due

to continued uncertainty
as to the amenability

of

Aborigines or to a desire to try the principal

offenders.
It appeared that those chiefly involved

could not be apprehended
and the sole prisoner

could only be charged as an accessory.
Certainly

the official papers suggest the intention to try

more than the solitary figure, Foley, for the

depositions
named also his father, Mineminee,

and

also referred to 2 unnamed natives, while the

information
was against Foley, Billy Boote and

2 unknown natives. However liineminee
was lodged

in the Sydney Gaol in June, from Port Macquarie,

and returned from the Gaol to Port Macquarie on

duly 9, 1624, as a “Prisoner of the Colonial

Secretary".
There is no indication

why he was not

brought to trial.°© The depositions and the report

in the Gazette were inconsistent but it seemed that

the court accepted the evidence of dying declarations

of the deceased as exculpating the prisoner Foley

whose only role was in running off with Tinkler's

musket. Tinkler had then been speared by Foley's

father when he started after Foley. Other evidence

showing Foley to have always behaved as a quiet

inoffensive native, who occasionally had lived with

57Tinkler and other whites, he was acquitted.

There may have remained some uneasiness in the

minds of the Attorney General and Chief Justice.

In August 1824 Taylor, a member of one of the

Bathurst tribes who had been held in the Sydney

Gaol since April 1824 on charges of housebreaking,

cattle stealing and attempted murder was released
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first to act as a guide to the mounted patrols

and later as an enissary of peace to the

belligerents.°° Any proceedings against him were

discontinued. In September a native knowm as

Divil Divil, Devil Devil or Bumblefoot, committed

an assault on Jeremiah Buffy with a tomahawk from

which Buffy was two months convalescing. This

assault occurred at Newcastle and was accompanied

by the robbery of food and clothing. >? The native

was apprehended on October e9, 0° There was again a

delay, initially to ascertain whether Buffy would

survive. On January 31, 1825 Bumblefoot was

arraigned, but as he could not understand English

and, as no one was able to interpret for him, he

was remanded. Forbes pointed out to the Attorney

General the difficulty of proceeding with a charge

of assault with intent to murder, under Lord

Ellenborough's Act, and suggested the propriety

of framing an information for aggravated assault

61
which was indictable at common law. The prisoner

was again brought before the court on June 3, tried,

62 Noconvicted and remanded for sentence.

interpreter had been found and the native having

had no opportunity of answering the charge, he was

detained in prison for some time and then set at

liberty with no sentence having been wcoobiad.

He was certainly at liberty, and again threatening

trouble (which did not transpire) by October 1828,°4

In 1826 Thomas Taylor, a white stockman, was

murdered by Aborigines in Argyle, and shortly |

afterwards another white named Lynch was killed.

An Aborigine named Burbon or Raw-head was apprehended

for the first and an inquiry into the second

killing revealed it to be justifiable. seme eight
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months after the death of Taylor and after efforts

had been made to inquire into the killing, the

Attorney General abandoned the case and Raw-head

was released without any judicial proceedings.°°

In October 1828, an Aborigine, Willimare,

was recorded as being held in the Sydney Gaol on

committal by Alex Nesbitt, J.P., for spearing a

man. It does not appear that he was tried, °°

All the above cases were inconclusive in

deciding how far the ordinary criminal nibotdlioes

would be applied to the Aborigines. Each issue

was treated gingerly and with discretion, and

questions of law were presented to the jury in

such a manner that any doubt must have been

construed in favour of the native. Even

following the conviction of Bumblefoot no

punishment was inflicted.

In only one case were the issues presented in

the harsher manner that was customary on the trial

of a white man.

On June 20, 1827, Geoffrey Connell, a white

man, was murdered near Bathurst and a native named

Tommy was apprehended shortly afterwards. He was

removed to the County Gaol on September 11,

indicted on November 22 and tried and convicted

two days afterwards. °! Threlkeld and a native

"chief" attended the trial as interpreters but

could get nothing from the accused except a denial

of having taken part in the murder. The case

against the prisoner was strong, he had been camped

with two native women near the deceased's hut, had

been found with property that had been in the hut

and had fled when had seen mounted stockmen
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approaching. The case was not as conclusive as

the Chief Justice suggested however, for it was

surely unrealistic of the Chief Justice to

interpret the flight of a native on the approach

of a mounted white man as a sign of guilt when it

was general knowledge that natives had been

wilfully abused by whites on other occasions and

only six months earlier that same area had been

the scene of racial warfare. In addition, there

was reason to believe that the native had been

warned that whites were looking for him for no

friendly purpose. As the issue was put to the

jury they could only acquit if they supposed that

the witnesses had conspired with each other to

take away Tommy's life. Execution of the sentence

was respited sine die, resulting in sharp clashes

of opinion in the newspapers. The Gazette pointed

out with some force that the accused was not in

reality capable of making a defence and that

possible issues of provocation, or the conduct of

the two women who had been with Tommy had not been

eehena Blackstone's doubts, as to the legality

of putting to death a person who never pleaded and

was mute by visitation of God, were cited by the

Gazette in answer to the Monitor's demands for the

execution, °” It would seem that the execution did

take place.” It was likely that if the issues

in this case had been presented to the jury in the

sympathetic manner adopted in the earlier cases,

there would not have been a conviction, or the

sentence would not have been carried out. This

case occurred following two years of racial

conflict and it would seem that the Court had

decided that the time for soft measures had

| passed.



ae?

During the period of this study, therefore,

ten Aborigines were charged with offences cognisable

by the highest courts exercising criminal

jurisdiction in New South Wales. Only seven of

these natives were tried, and four were convicted.

The sentences of three, two of death and one of

imprisonment, were put into effect. During the

last five years of this period on a number of

occasions persons referred to as "blacks" were

charged with property offences or less serious

offences against the person,|! The majority of

these charges were heard in Quarter Sessions. As

the Quarter Sessions papers made no reference to

these persons being Aborigines it may be presumed

that they were of other coloured races, and have

not been dealt with in this chapter. Those seven

cases mentioned were the totality of trials of

natives for serious criminal offences. It is

hardly surprising that persons who resented native

insurrection preferred to employ extra legal

methods of dealing with troublesome Aborigines.

In Tasmania four Aborigines were tried by the

Supreme Court. In the first year of the court's

existence, in December 1824, Musquito, the

mainland Aborigine, and a Tasmanian Aborigine

Black Jack were arraigned as principals in the

second degree to the murder of a white stockman

during 1823. Neither of the natives understood.

much English and they were not provided with any

assistance in the preparation of their defence. /*

The evidence of the sole eye witness to the murder,

Radford a convict, does not suggest that the role

2
of Musquito in the murder was of any importance.

The deceased, the convict witness and a Tahitian
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were together in the witness' hut when a band of

up to 60 natives visited the area. The following

day Musquito began to steal Radford's dogs and

the other natives prevented Radford from making

any effort to recover then. Upon Radford and the

deceased attempting to flee the natives, Radford

was wounded and his companion was killed. The

Tahitian, Mammoa, was also killed. In these

killings Musquito had no part. Bonwick recorded

that Black Jack had speared Radford but there was

no evidence to this effect. /* Musquito was

convicted, and Black Jack acquitted, after the

jury had retired a few minutes. The conviction,

upon such poor evidence was almost certainly based

upon the bad reputation of Musquito rather than on

any objective consideration of the evidence, !?

Both Aborigines were again tried the same day

upon charges of having been principals in the

second degree to the murder of Mammoa, but both

were acquitted. Musquito was executed on February

24, 1825. Black Jack was executed with hin,

having been convicted upon yet another charge of

murdering another stock-keeper. /©

The manner in which these Aborigines were

tried displayed none of the sympathetic care of the

New South Wales Bench in the trial of Aborigines.

The trials aroused differences of opinion in

Tasmania as to the propriety and legality of the

TT When two other Aborigines,trial and execution.

"Jack" and "Dick", were tried in May 1826 for the

murder of a white man the Chief Justice appointed

counsel for them and an interpreter was employed,

On the evidence of convicts they were convicted

and Seecited. The proprieties had been observed
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but the result was no different. It is unlikely

that any one of the natives had been capable of

making a defence if he had a legitimate defence to

proffer. It is doubtful if the greater

consideration shown the accused in the last

mentioned trial was more than a token gesture to

the concern expressed in the colony. The New

South Wales procedure displayed more substance in

its concern for the native prisoners.

B. ABORIGINES AND THE COURTS — TRIBAL CUSTONS

AND MINOR OFFENCES

Discrimination in the sections of the criminal

law to which Aborigines were held susceptible was

an automatic process, but one that functioned

rationally. Unlike the New England settlements

where Indians were subject to even the religious

law of the Puritans, the greater bulk of the

criminal law was not applied to the Aborigine.

Only those laws going to the security of persons,

and, to a lesser extent, their property, were

brought into play and then only sometimes and then

when the victims were colonists. Even in these

instances the selection involved a basic justness

for all those natives who indulged in warlike

conduct against European settlements could have

been charged, in a purely formalistic community,

with treason. In practice only a few, certain

offenders suffered and then for offences equally

recognisable to the natives.

The offences committed by the natives in
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many instances justified self-help by the victim

although the operation of the criminal law would

not have been invoked against the offender.

Offences in this category included a couple of

attempts at piracy, escapes, rescues and breaches

of prison, riotous assemblies, affrays and

malicious destruction of property and livestock.

Other offences which went only to the

niceties of social activity were not considered as

relevant. The range of offences against God and

religion, blasphemy, swearing and cursing,

profanation of Sunday and lewdness, and offences

against decency, as of offences against public

police, such as vagrancy and gaming, were ignored.

Cunningham delightfully depicted the "colonial

Climatised females mincing it past these

undraperied beaux, or talking with them carelessly

face to face, as if unconscious of their nudity

while the modest new-comers...giggle, blush, cover

their eyes with their fingers, and hurry confusedly

py", !? Slops provided to the natives were worn

rarely or inappropriately. Only towards the

conclusion of the period of this study were any

natives punished for such offences, and one case,

that of Charley Mulgrave, possessed aggravating

Sentora.-”

Nor were offences involving only Aborigines

brought within the notice of the authorities. |

Although it was recognised that the usual rorm oF

courtship amounted to rape this inspired only

amusement in the first Judge-Advocate and led to

no apparent reaction by any later judicial

figure.”! The regular "contests" of the
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Aborigines similarly inspired little reaction. °“

What was presumably the view of the government was

indicated by a leader in the Gazette which remarked

on the absurdity of arraigning a native whose

offence was required by his tribal customs. °> Even

the death of a "contestant" brought no change of

attitude.°* White "spectators" attended these

affrays and on one occasion when the press of

spectators stopped the contest several "Officers

and Gentlemen" were reported to have said that no

interruption should be offered to their customs. ©?

The same attitude was taken by Governor King, °°

The first attempt to prevent such occurrences was

by Macquarie in his proclamation of liay 3, 1816

forbidding natives to assemble near Eurpoean

settlements in order to fight or punish one and

other according to their customs such being "a

barbarous Custom repugnent to the British Laws".

No native was to appear armed in the vicinity of

any settlement and in the interior any group of

more than six natives loitering about a farm was

liable to be treated as enemies.°! This

proclamation was insufficient, for the contests

continued: in 1817 a native was killed and his

assailant was taken into custody by an officer of

the police present at the time in order to protect

him from the revenge of friends of the dececseac”

Following complaints in 1818 that white men

encouraged the natives to fight and to this end

made them intoxicated, °? Macquarie forbad the

supply of liquor to the natives, and threatened to

prosecute any offenders as "Excitors and Promoters)

of Publis Disturbances". ?° The police were

instructed to secure rioters of whatever
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description, Still the white-inspired contests

continued,|

It was generally considered throughout the

colony and throughout the period of this study

that natives were not amenable to the criminal

law for offences against other natives.?* Shortly

afterwards, in 1829, the Chief Justice and Mr,

Justice Dowling advised the Attorney General that

it would be wijust to apply English law to an

Aborigine Bob Barrett, who killed another in a

contest near the Domain. ?> There the position was

to rest until its reversal in 1836 in R v Jack

 

Congo Murrall,?* and the later revival in R v Bon

Jon.??

C. THE COURTS AND THE PROTECTION OF ABORIGINES
 

The superior courts were, of course, dependent

on the competence and enthusiasm of the magistrates

in their investigations of reported crimes, Lack

of either commodity resulted, as often in cases

involving Aborigines, in a dearth of trials and

convictions. In thirty-six years, eleven white men

appeared before the Court of Criminal Jurisdiction

on charges of murder and six were convicted, five

of these being pardoned and one executed. One man

was tried for an assault but acquitted. In only

five years the Supreme Court heard charges of

murder against five white men, and of manslaughter

against six. The four convictions for murder

(there were none for manslaughter) were not

followed by the execution of any of the murderers,
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In addition, one white man was convicted by the

Sydney bench of Quarter Sessions of an assault

with intent to rape an Aboriginal woman, The

likelihood of conviction was reflected in the

gravity of the crime charged for the charge was

initiated by the Attorney General and did not

always represent the conclusion of the committing

magistrate.

The three trials before the Court of

Criminal Jurisdiction between Octobers 1797 and

1799 heave been discnsadays’ The next case to

arise was the prosecution of Edward Luttrell in

1810 for shooting the Aboriginal Tedbury and

wounding him in the mouth.! The episode

demonstrated the latitude allowed self-defence,

Tedbury was intoxicated at the time and, after a

quarrel with his "wife", had thrown a spear at

Luttrell's young sister but had missed her. One

witness for the prosecution deposed that Tedbury

was shot while talking to her and a black woman,

Luttrell calling out "damn your bloods, do not

fling your spears here". The accused asserted in

his defence that he had heard the day before that

some of the natives would assassinate some of his

family, and, on hearing a servant call that the

natives had speared his sister he went out and

ghot the black as he was running away. Other

witnesses corroborated the spear throwing and the

servant's call but not the running away. If the

principal witness for the crown were to be

believed there could have been no justification

for a plea of self-defence, for the exigency had

passed,” nor for a plea of reasonable Yorce in
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arrest for no effort was made to arrest Tedbury.?”

the court may well have been influenced by the

victim's deplorable reputation for violence!to

consider the wounding to be a well-earned rebuke.

The decision was not, however, consonant with a

strict regard for legalities.

For another ten years the court heard no

cases of injury to an baatcues then, in 1820,

they considered the case of two escapees from

Newcastle, John Kirby and John Thompson, sees

with the murder of Burrigan, the "chief" of the

Newcastle tribe, on October 27, 1820, 101 Burrigan

was stabbed by Kirby on that date and died on

November 7, and depositions were soon taken by

Major Morisset on November 17 and 18. There then

occurred a delay of less than a month before the

trial on December 14. The speed of these

proceedings was in marked contrast to the delays

that occurred in bringing natives to trial.

Pceason was acquitted and Kirby convicted. At

the time of the murder the two escapees were being

returned to the settlement after having been

captured by the natives. When Kirby saw soldiers

and constables proceeding towards him he stabbed

Burrigan and threw the knife away. No Luropean

was sufficiently close to see the blow given or

the knife in Kirby's possession but the evidence

of his actions that they did observe, coupled with

evidence of subsequent statements by Kirby,

regretting his not having "cut the buggers head

off", provided.a strong case. Kirby was executed

within a week of the trial, '9 Doubtless Kirby's

status as a prisoner of a settlement designed for

recalcitrants, and as a runaway were influential in
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the decision to carry out the sentence.

In 1822, Seth Hawker was charged with the

murder of an unnamed native woman at Illawarra

on the prosecution of a local constable, !94 ene

shooting occurred on April 15, he was committed

for trial on April 24, further inquiries were

made on June 3, and the trial proceeded on June

14, all in 1822. The woman was shot, at night,

after a disturbance by the farm's dogs in the

cornfield, and, she died as a result either of

that wound or the later attacks of the dogs as

she lay where she was wounded. There was little

doubt that the shooting was done under orders of

his overseer and in protection of the crop. The

victim was found to have had corn in her possession.’

There had been no attempt by Hawker to call her to

stop but that would probably have been impracticable

in the woods at night. He was acquitted after the

Judge-Advocate warned that Aborigines had as much

right as Europeans to expect justice at the hands

of British law. The trial was interesting for the

admission of evidence, of dubious relevence, of

the natives' activities in clearing corn from the

properties, and of the wounding of an Aboriginal,

Couta Couta, by another settler, William Graham.

The latter incident had been investigated by the

magistrate at about the same time as the shooting

by Hawker but the wounding having occurred in 6

struggle after Graham had attempted to apprehend

the native for theft of corn, no trial was

considered necessary, 10% Again the case

illustrates the scope allowed to self-defence, or

defence of property.
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The first case to come before the Supreme

Court was the trial of five stockmen for the

manslaughter of a native woman near Bathurst,

which case was heard in August $024, '9? After

the wounding of a etooknsn by a party of blacks

the prisoners and another stockman had set off

armed and mounted to pursue and drive them away.

There was evidence for the prosecution that the

prisoners had reported meeting with a body of

blacks and, on the blacks preparing to throw

spears, the whites had fired on the natives and

some of them fell, the remaining blacks being

pursued but without further injury. On passing

the fallen blacks one of the prisoners, Henry

Castles, stabbed one of the women with his cutlass.

There were three victims, all females, The sixth

member of the party, Alexander Clark, having been

separated from the other five prior to this

incident he was not tried. The prisoners, in

their original defence before the committing

magistrate, Major Morisset, denied having met with

the blacks and attempted to establish doubt that

any had been killed on the basis that no inquest

had been held. At the trial the prisoners were

represented by the solicitor, Rowe, who contended

that there was no evidence of the charge, that the

indictment was incorrect as it charged offences

within the wrong county, and that in any shooting

the prisoners were acting on the basis of

Macquarie's proclamation of May 4, 1816 forbidding

natives to approach the farms on pain of being

considered to pe in a state of ageression, After

evidence was adduced as to the proclamation and

the circumstances in which it was made, and acted



aie

upon, the Chief Justice pointed out to the jury

that the deference to the source of the

proclamation it could afford no protection to

individuals. In his opening address the Attorney

General had explained that the circumstances of

danger had prevented a capital charge being

preferred but that the circumstances had not

sufficed to justify the measures adopted. In his

closing address he returned to this theme and

stressed that if the conflict had occurred as

described it was curious that three women only

and no men were killed. If the conflict had

occurred it was irrelevant that the offenders who

were killed were women, but that fact cast doubts

on the story of the conflict. He suggested that

the three women were killed by the prisoners while

the prisoners were in a state of "terror on the

mind", The direction of the Chief Justice was in

favour of the prisoners who, he said, were

justified in taking arms against the natives, it

being known of their cruelty, and the

circumstances having been sufficient to justify the

act as it would have been too late to seek the —

protection of the magistrates or military which

they might otherwise have obtained. He left it to

the jury to determine if the prisoners had acted

with sufficient authorityand, after a short

consultation, the jury acquitted the prisoners.

That trial indicated that the Chief Justice,

who had had previous colonial experience, was not

about to inquire too deeply into acts of self-defence

but rather would accept the realities of the

inter-racial warfare of 1824, As reported, the

Chief Justice said nothing of the doubts of the
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Attorney General as to the necessity of self-defence

on the immediate occasion when the women were

killed. It also demonstrated the increase in

technical content in the arguments in court, which

content was directed to the formalities of the

wording of the indictment and the validity of a

Governor's Proclamation rather than to the nature

of the substantive law. There was no attempt to

particularise the legal avenues whereby such

killings could be justified nor, in the state of

the law in 1824, would it have been a simple

matter to do so. The prisoners had not set out

with any intent to apprehend felons nor was there

any attempt by them to perform an arrest: their

avowed object was to drive the natives away. It

was generally considered that killing in self-

defence was excuseable only if there was no

106 put in this instanceopportunity for escape,

the prisoners not only were mounted but had

voluntarily moved into the dangerous position. Nor

was there any immediate reason for them to act to

prevent an apprehended felony until their own

conduct had brought about the situation that gave

rise to the Seger There was some possible

justification in that they were acting to suppress

a riot but at this date the right of individuals

to so act independently of civil authority was

uncertain. 107 Nor was it certain that at the time

of the alleged offence by the accused, the deceased

were involved in an activity of a riotous or

unlawful nature. The court was not directed on

this issue.

In the same year Thomas Fearbry was committed
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for trial at Quarter Sessions for assaulting

some natives but, perhaps from uncertainty as to

the mode of proceeding in Quarter Sessions,no trial

took place, 1°

In 1826 four prisoners murdered Tomy, a

young Aboriginal boy who lived in their camp at

the Myall River, Port Stephens.!°9 ‘the killing

was apparently woeeveluss? Bat the evidence was

strong and the explanations of the prisoners

unsatisfactory. Ridgeway, Chip and Colethurst were

tried on September 20 and after a direction by the

Chief Justice in which he asserted as an obvious

truth that whites were as amenable to the law for

violence on the persons of natives as on any others,

they were convicted. Sentences of death were

passed three days later but the sentences of

Ridgeway and Colethirst were commuted by the

Governor to transportation to Norfolk Island and

hard labour in chains for the term of their lives.

The fourth murderer, Stanley, had escaped from

custody and a reward of £50 for his apprehension

was offered by the Governor, !19 He was later

captured, tried, convicted and sentenced to death, '!1

His sentence was respited until the Governor's

pleasure was made knovm but the Governor and

Council authorised the sentence to be effected, '1¢

Delays in carrying out the execution of first Chip

and then both Chip and Stanley resulted in the

Council reconsidering their death sentences and

respiting them until His Majesty's pleasure was

known. Darling recommended that they be commuted

on the same terms as those on Ridgeway and

Colethirs: and this recommendation was accepted by

the authorities in England. !'?- The father of. the
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murdered boy had arrived at the camp two days

after the murder, with a kangaroo as a present

for the men. He was dissatisfied with their

explanation of the boy's absence and some time

later took his revenge in killing an innocent

white man, !14 No action was taken against the

father.

In 1327, James Hunter was tried before the

Sydney bench of Quarter Sessions and convicted of

having assaulted an Aboriginal woman with intent

to rape her. He was sentenced to serve two years

on the iron gang, | 19 According to the witness

who reported the matter to the police, the offence

was one of pack rape by six or eight men. When

the constable arrived he found the accused on top

of her, pulled him off and arrested him. Another

man was taken but after causing a mob to form he

a, 116 As the woman's name was unlkmown, noescape

evidence of penetration was possible and the lesser

charge was presented.

In May 1827, John Jamieson, Jnr was arraigned

on a charge of manslaughter at Argyle of an

Aboriginal, Hole-in-the-Brook, !1/ The charge was

not one of murder as the prisoner had acted under

the impression that the deceased had murdered a

white stockman. During the search for the missing

stockman a party of natives were met who explained

that the man had been killed by Hole-in-the-Brook,

cut up and eaten. This party was apprehended and

placed incustody for further exanination by the

coroner and magistrates at Sutton Forest. damieson

continued his search now for Hole~in-the-Brook, On

coming upon him, the native fled, having been warned

that Jamieson was after him, and after several
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warnings called by Jamieson, he was shot dead

this being the only means of apprehending nim, 1?

The missing stocknan turned up during the

investigation, and on his confronting the gaoled

natives they expressed surprise - "What, Harry

jump up again" - and adhered to their story of

having eaten some white man (one woman claimed

through the interpreter that she had eaten of

three — particularly of Mr. Sherwin's stockman) .!!7

Some bones, apparently of a human, were produced

by two native women together with some dog and

mutton bones, all of which were very mutilatea, !2°

The magistrates reported that at that date,

January 8, 1827, 2 white men were missing, one of

121 In a letterwhom had been accompanied by a dog.

of January 12 they expressed the view that Hole-in-~

the-Brook, who was described as a notoriously bad

character and troublesome to the white men, had

certainly murdered some white man, '@° A similar

view was expressed by the coroner's jury.

According to the report in the Gazette, Stephen, J.,

directed the jury that the only question was

whether there were reasonable grounds for Jamieson

to suppose that a felony had been committed by the

deceased. There upon, the jury immediately

returned a verdict of not guilty. The Attorney

General in a report to the Colonial Secretary stated

that the acquittal was the result of Jamieson's

having used every possible exertion in SGorins

to take the black, on the strong suspicion of

murder, before resorting to the extremity of firing

at him, /2> An interesting feature of the trial

was the reading to the court of the letter from the

magistrates,which could not have been legitimate
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evidence,

Neither report would suggest that the court

displayed a close attention to the current law of

arrest for a private citizen was only empowered

to arrest for a felony when a felony had in fact

been committed and he had reasonable grounds to

suspect the person arrested to have been the

culprit. '¢4 There was no satisfactory evidence

before the court that a felony had been committed,

nor did the summation, as reported, direct the

jury's attention to the importance to this factor.

In the absence of native witnesses it would have

been difficult to establish the felony -— even then

the magistrates who interrogated the native

prisoners were unable to obtain anything

establishing the identity of the person whose

bones were produced.

Two days after the trial of Jamieson

Lieutenant Lowe was arraigned on two counts, for

the wilful murder of Jacky-Jacky and of an

Aboriginal, name unknown, 1°? At the commencement

of the trial counsel for the prisoner, Dr. Wardell

and W.C. Wentworth questioned the jurisdiction of

the court for, the deceased being a black native

who was not amenable to be tried by the court, the

only way in which he might have been punished was,

as the law of nations prescribed for persons living

in a state of nature, by punishing him as the

natives would have punished a person falling into

their hands. Also, there being no fair measure of

punishment on both sides as contemplated by

British law, there could not be jurisdiction. The

last argument was rejected by the Chief Justice,
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the offence having been committed within the

territory over which the British claimed

sovereignty, and the legislature having prescribed

the mode of trial. The first argument was ignored

by the Chief Justice. The three witnesses for the

prosecution were Farnham, the constable responsible

for escorting the captured native to the lock-up at

Wallis’ Plains, and Salisbury, both of whom

testified to observing the shooting, and Constantine,

who testified to the burial of the body. Farnham's

evidence was damaged by production of the deposition

he made at an earlier examination before Close,

J-P., when he had denied any knowledge of the

matter: as the Chief Justice pointed out, he had

clearly perjured himself on one of the two occasions.

Salisbury's evidence was of dubious value as it

added nothing to what was said by Farnham, and might,

therefore, have been fabricated - certainly it had

been communicated to only one person before he had

been put in prison in Sydney. Salisbury was,

moreover, a convicted perjurer (although it would

appear that the conviction was by that same bench

whose investigation of the allegation was so

) 126 and amongst the witnesses whounsatisfactory

impugned his general character was a magistrate,

McLeod, who testified that he would not have

believed Salisbury. Constantine's evidence was

contradicted by several witnesses for the defence,

including some that Constantine had referred to in

his testimony. The Chief Justice directed the jury

that the natives were entitled to the protection of

British law put that the issue for the jury was one

of the eredibility of the witnesses, no question of

their competence having been raised. He analysed
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the evidence and suggested that the case was still

shrouded in mystery as other beencovcous persons

were mentioned in the evidence but had not been

called. After this very fair treatment of the

case, the jury retired for only a few minutes

before returning an acquittal. The trial had

always looked hopeless for the prosecution, but

the determination to proceed was explained by

Threlkeld as a matter of politics. After his

release Lowe was removed from the Mounted Police

and sent to rejoin his Regiment in Tasmania. The

body of the native had been dug up and removed,

to preclude any further investigation, 1°

There is only one instance recorded of the

trial of a white man for the killing of a native

in Tasmania. The prisoner was charged with

manslaughter and convicted. Afterwards his

sentence was reversed and he was discharged,!©?

In one other incident mentioned in Chanter VII the

Solicitor General of Tasmania advised against

proceeding against a white man who killed a native

woman because of the uncertainty such a trial

woulda cause in the colony. In Tasmania the policy

of marked inequality in the treatment of whites

was thus followed by the courts: four Aborigines

were executed, but not one white despite official

acknowledgement of the many injuries suffered by

the poten,

In New South Wales the courts had made a

much more determined effort to be fair, but, by

the end of the period of this study the Court had

cone to display some impatience with the natives

and had accepted the colony's adaptation of the
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law relating to police activities when those

activities were addressed against the natives.
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CONCLUSION

The English settlers of New South Wales

carried English law with them to the Colony.

They also carried with them the practices and

habits that determined the manner in which

English law was applied. Those responsible for

the application of the of the law were often

ignorant of its substantive elements but

consciously applied them faithfully as their

capabilities allowed. On a less conscious level

they adopted the practices and habits of the

English system. Neither process involved a

consideration of the degree to which the laws

were those most suitable for the conditions

of the colony.

When the dichotomy of social need and legal

rule became too apparent to be ignored, several

alternatives were available: the rule could be

rejected as not applying to the colony; the

rule could be limited to only a partial

application to some situations and not others;

the rule could be applied in form only or ina

manner that avoided the difficulties of applying

the intricacies of. the.xvole,.in favour. of: a

more generalised application; there could be

@ Variation in the nature of the rule; or the

rule could be applied in full with a disregard

for its inappropriate nature:<<Most .of these

alternatives were applied to the problem of

extending English law to the Aborigines from

time to time and sometimes consciously and at

other times without any indication that the

application was the result of a conscious

process.
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The only area of purely English law, capable

of general application to the Aborigine, was the

criminal law: the nature of Aboriginal culture

and property and the relationship of the two

races afforded little opportunity or likelihood

of invocation of the civil law. Such cases

could only have arisen from Aborigines developing

an understanding of both the legal rights of a

British subject and the methods by which the

rights were enforced, or upon their receipt of

the assistance of white men: only three cases.

might be found in which purely civil issues were

Feicecd. ihe first two cases arose in 1811 from

the practice of employing aborigines on sealing

expeditions:

In February a complaint to the Governor of

- some unstated nature was presented by a native

who had shipped on a voyage to Tasmania. The

matter was referred to A. Riley the sitting

magistrate. It appearing that the native had

deserted the ship at Port Dalrymple and had

"put the owners to the expense of a reward for

his caption", the charge was abeGi seca’: In

October the Sydney Bench of Magistrates were

referred a petition from a native originally

addressed to the Governor in the following terms:

My name is Merute an Inhabitant and Native

of this Country, I agreed verbally for

plenty of money and Clothes and can

6btain nothing, is this an cgeconane

fo us? |

Two years in the employ of Mr Jas Underwood

at Macacuarie Island and did double duty to

a white man.
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Upon examination of the native, and Underwood,

it was discovered that the native had been left

at Macquarie Island for more than two years by

the vessel the Sydney Cove. Merute had been

obliged to leave the Island for want of provisions,

and this departure had been effected by his

Stowing away on another vessel. Underwood was

the agent for the Sydney Cove but as the owners

had gone bankrupt he offered to pay Merute £10,

half in money and half in goods, in return for-

discharge of all Merute's claims upon the ship:

to this Merute agreed and the matter ended.

In 1834 the Clerk of Petty Sessions, Raymond

Terrace wrote to the Supreme Court in Sydney

that at the close of a magesterial inquiry into

the death of an Aboriginal, the principal witness

handed into court the sum of 9/6¢ belonging to

the deceased. The clerk was perplexed whether

he should act in the case as agent for the curator

of intestate Estates’, The letter was answered,

but to what effect may not be discovered. It

is interesting to contemplate the difficulties

the Clerk would neue experienced in tracing the

heirs of the deceased through the complicated

pattern of kinship - it.dis,unlikely that. .the

deceased had contracted a valid marriage and

his children would have been illegitimate.

The criminal law afforded the only Pee

means by which racial contact might have been

ordered and some measure of peace achieved.

Application of criminal laws and procedures if

done with full attention to detail as and when

relevent, would. have ruled out any likelihood

of the application having the desired results.
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There were, as a result, a number of adaptations

to the colonial realities. As there were no

procedures whereby adaptations might have been

formalised and applied generally throughout the

colony, the adaptations were made by individuals

and were of only limited application - they

were, aS a consequence, adopted without any

consideration of whether the adaptations were

those most suitable to the needs of the colony.

The majority of the settlers, and of those

responsible for the government of the colony

and the enforcement of the law, were lacking in

adequate experience of other British colonies.

Measures and policies adopted in those other

colonies were of relevance to the situation

found in New South Wales - ignorance or lack of

experience of these measures forced the colonists

to decide, fitfully, their own solutions. The

criminal law was English law and was able to be

applied in imitation of a system to which most

colonists were accustomed. Colonial practice

with regard to Aboriginal land rights was not

clearly law or policy and was purely colonial

in nature. Criminal law was enforced on many

levels in the community, issues of status and

land rights were decided at gubernatiorial

level. Doctrines of criminal law were, there-

fore, applied so far as they were understood,

and with some measure of adaptation: aborigines

were not given land rights as the only governor

with an understanding of the issues commenced

the process whereby the rights might have

developed, but later, interest was lacking and

the measures came to nothing.
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FOOTNOTES

For this practice see e.g. Gazette, 180),

March 17;- April 213-and: September 15.

 

Gazette, February 23, 1811.

S000. 27202, Ob. Cit., Vetover ig, fer.

Arch., not numbered, Supreme Court of

New South Wales Probate Files, Letter

No 54/66 dated 23 July 1834. It was received

on July 27 and answered the following day.
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