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Abstract
The forced removal of Aboriginal and Torres Strait Islander children from their families and
communities was one of the most aggressive colonial strategies of extermination, ‘protection’
and assimilation in Australian history. Bringing Them Home made compelling
recommendations for ways forward grounded in the right of Indigenous peoples to selfdetermination and in light of the failings of contemporary child protection systems. Nearly 25
years on, Aboriginal and Torres Strait Islander children remain significantly overrepresented
in all child protection jurisdictions across Australia

The NSW Children and Young Persons (Care and Protection) Act (1998) recognises principles
of Indigenous justice pertaining to participation (s11), self-determination (s12) and placement
of Indigenous children within Kinship systems (s13). The Aboriginal Care Circle program
aimed to give practical force to these Indigenous justice principles. This thesis is a critical
socio-legal examination of Care Circles as a space of Indigenous justice situated within the
mainstream child protection system. Concepts of hybridity, liberal recognition and whiteness
are used to inform the study. An inductive, qualitative multi-method approach was utilised
involving Care Circle observations, stakeholder interviews and discussions with Elders.

Results reveal the inherent tensions arising from attempts to reconcile Indigenous justice
principles with the ideologies underpinning the child protection system. Participant accounts
showed how these ‘two worlds’ operate in opposition and the values of the mainstream child
protection system are prioritised. Indigenous rights to culture and decision-making are
simultaneously included and excluded and the authority of the state is reinforced. Specific
social actors within this space advanced an Indigenous justice framework while others hindered
the capacity of the Care Circle to balance the competing interests of these ‘two worlds’.

The thesis concludes that models such as Care Circles do little to disrupt the power imbalances
between the state and Indigenous families and communities. Given that Care Circles operate
within a liberal regime of recognition in which whiteness is epistemologically privileged,
demands for genuine self-determination and the valuing of Indigenous cultures in the child
protection context remain aspirational. In order to overcome this, Indigenous control over
Indigenous child welfare needs to be structurally recognised.
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CHAPTER ONE – INTRODUCTION
Aboriginal and Torres Strait Islander 1 children remain significantly overrepresented within the
statutory child protection 2 system in all jurisdictions across Australia, including New South
Wales (NSW). Systemic problems, which are closely tied to the history and current legacy of
colonial relations between First Nations and mainstream communities, underpin this
overrepresentation (Human Rights and Equal Opportunity Commission [HREOC] 1997;
Krakouer, Wise & Connolly 2018; Libesman 2014, 2019). Other countries3 where strategies of
colonisation included forced removal of children on the basis of Indigeneity also have
disproportionate rates of First Nations children and young people in state care (Lonne et al.
2008).

The placement of children in out-of-home care is widely recognised as the most intrusive form
of state intervention into families. Of the almost 45,000 children in out-of-home care4 in
Australia as at 30 June 2019, nearly 18,000 were Aboriginal and Torres Strait Islander,
disproportionately representing 11 times the rate of non-Indigenous children in care (Australian
Insititute of Health and Welfare [AIHW] 2020a & b). In NSW, 40 percent of children in outof-home care are Aboriginal. This represents nearly 10 times the rate of non-Indigenous
children, despite only 5 percent of children in NSW being Aboriginal or Torres Strait Islander.
The number of Aboriginal and Torres Strait Islander children entering out-of-home care has

I use the terms ‘Aboriginal’ and ‘Torres Strait Islander’ to refer to Australia’s First Nations peoples, who
belong to two separate and unique cultural backgrounds, with distinct languages, customs and belief systems
and who hold traditional ownership of the continent of Australia and the Torres Strait Islands respectively. To
honour this distinction, I use only the term ‘Aboriginal’ when referring to First Nations people in NSW, though
I acknowledge that Torres Strait Islander people also live in NSW and are impacted by the way it is governed.
At times I use the term ‘Indigenous’ as encapsulating both groups, for ease of the reader, not as an indication
that Aboriginal and Torres Strait Islander peoples are homogenous (AIATSIS 2020). I use the term ‘Indigenous’
more often when referring to international efforts and bodies of scholarship that articulate and unite the interests
of First Nations peoples from multiple settler-colonial societies. Where possible and appropriate, I refer to
specific cultural identities, traditional owners and First Nations.
2
Statutory child protection refers specifically to administering child protection services under legislation that
governs child protection matters within each individual state and territory of Australia.
3 For example, in Canada, where 7.7% of children are Indigenous, they represent 55.2% of children in care
(Government of Canada 2019).
4
A nationally consistent definition of out-of-home care was agreed upon in 2019. Out-of-home care refers to:
“overnight care for children aged under 18 who are unable to live with their families due to child safety
concerns. This includes placements approved by the department responsible for child protection for which there
is ongoing case management and financial payment (including where a financial payment has been offered but
has been declined by the carer). Out-of-home care includes legal (court-ordered) and voluntary placements, as
well as placements made for the purpose of providing respite for parents and/or carers.” (AIHW 2020a: 45).
1

12

significantly increased over the past decade (Tune 2016). Aboriginal and Torres Strait Islander
children are not only more likely to be placed in out-of-home care, but also are more likely to
enter care at a younger age and to remain in care longer than other children (AIHW 2020a &
b). Successive New South Wales governments have made attempts to address the
overrepresentation of Indigenous children in the system including through increased
investments in service delivery. This has also included programs that respond to continued
experiences of exclusion and disempowerment throughout child protection decision-making
and that seek to improve decision making processes for Aboriginal children and families.

1.1 Introducing Aboriginal Care Circles
In March 2008, the New South Wales Government announced a new model for the
enhancement of decision-making concerning Aboriginal children in the NSW care and
protection jurisdiction called the Aboriginal Care Circle Program or ‘Care Circles’ (Best 2011).
Care Circles commenced with a pilot program on Yuin Country in Nowra in the NSW
Shoalhaven region with the possibility of expansion to other locations across the state. Care
Circles were also piloted on Bundjalung Country in Lismore in the Northern Rivers region of
NSW but this was short lived. Care Circles drew influence from the NSW Circle Sentencing
model in the criminal jurisdiction (also piloted in Nowra and since expanded to eleven other
locations across the state) (Yeong & Moore 2020), as well as innovations in restorative justice
practices such as family group conferencing. The development and implementation of the
Aboriginal Care Circle pilot program entailed collaboration among the NSW Children’s Court,
former NSW Department of Justice, and NSW Department of Family and Community
Services 5 (‘statutory department’). The collaboration was based on a commitment to engage
with Aboriginal families and communities in a markedly different way.

Care Circles have clearly articulated aims that can be broadly described as transformative in
the context of the history of Aboriginal child protection in Australia (NSW AG&J 2011, see
Appendix 1– Care Circles Procedure Guide). Historical colonial experiences of Aboriginal
people, including those tied to forcible child removal policy and practice, have a continued

5 The former NSW Department of Justice and NSW Department of Family and Community Services
restructured and merged to form the NSW Department of Communities and Justice (DCJ) in 2019. The term
‘statutory department’ is used throughout this thesis to describe the former NSW Department of Family and
Community Services. It should be noted that references to the Department of Justice indicate the former
Department of Justice.
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legacy that impacts the relationship between Aboriginal people and the child protection system,
including the court system and statutory child welfare departments (Oates 2020). The aim of
Care Circles is to improve this relationship through its emphasis on Aboriginal empowerment,
participation and self-determination in care proceedings. In taking the matter out of the
courtroom space and into a community setting, and by involving a panel of local Aboriginal
Elders and community representatives in the forum, Care Circles seek to reduce barriers that
exist between Aboriginal people and the child protection system.

Care Circles can be viewed as an attempt at reversing the colonial pattern of excluding
Aboriginal people and values from important decision-making functions with respect to child
welfare, instead inviting Aboriginal community representatives to actively participate in
decisions related to the welfare of their children via an optimistic embracing of innovative
justice practices (Ciftci & Howard-Wagner 2012). It is this recognition of the cultural authority
of community Elders and representatives that allows space for Care Circles to function within
its stated empowering ethos.

Care Circles constitute an example of the burgeoning trend of revaluing Indigenous
knowledges, voices and practices (Nakata 2002, 2007). However, with this comes a new
complex intersection wherein Indigenous knowledges are contesting, shaping and building on
a long-standing institutionalised set of discourses “with their own socio-historical and
discursive practices, including objectified knowledge about Indigenous societies and
knowledge production that explains our historical and contemporary positions” (Nakata 2007:
7). This intersection, or what Nakata terms the ‘cultural interface’, is the site of inquiry of this
research. This thesis examines whether Care Circles are a space of Indigenous justice – a space
capable of reversing colonial practices of exclusion, of giving effect to self-determination and
of valuing Indigenous knowledges and worldviews; or whether it is yet another space of
Indigenous injustice that maintains the colonial status quo.

1.2 Research Question
The Aboriginal and Torres Strait Islander principles in sections 11, 12 and 13 of the Children
and Young Persons (Care and Protection) Act 1998 (NSW) pertaining to participation, selfdetermination and placement of Aboriginal children, which are discussed below, challenge the
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colonial status quo of Indigenous child welfare. It is this challenge that frames the primary
questions explored in this study. The thesis asks the overarching research question: Are Care
Circles a space of Indigenous justice? In developing my argument, I address the following sub
questions: (1) In what ways are Indigenous justice practiced in the Care Circle space?; and (2)
What impedes the fulfilment of Indigenous justice in the Care Circle space? Critiques of the
postcolonial concept of hybridity, liberal regimes of recognition and the pervasiveness of
whiteness inform my answering of this question. I discuss these theoretical and conceptual
frameworks in greater depth in Chapter Two. Historical and contemporary child protection
policy and practice provide a useful lens through which the emergence and implementation of
models like Care Circles can be contextualised and understood. This will be unpacked in depth
in Chapter Three, however, an overview of this context is provided here.

1.3 Research Context
The Aboriginal Care Circle program came into operation at a particular moment in the
governing of Aboriginal child welfare and as such, sectioning off this moment in time is
pertinent to framing this thesis. It followed the National Inquiry into the Separation of
Aboriginal and Torres Strait Islander Children from Their Families, the most important public
inquiry into the relationship between Aboriginal people and the child welfare system, and its
subsequent report Bringing Them Home (HREOC 1997). Informed by the verbal and written
testimonies of 535 Indigenous people regarding their experiences of forced removal as well as
recorded submissions from Aboriginal legal services and other institutions, Bringing Them
Home confirmed that historical child removal policies and practices were genocidal in nature
and had largely contributed to the destruction and degradation of Aboriginal Kinship systems
and social bonds (HREOC 1997). It recognised that the forced removal of Aboriginal children
was part of an extensive project of colonisation and that contemporary child welfare
bureaucracies remained rooted in these historical experiences. At the heart of its findings and
recommendations was the urgent need for Aboriginal self-determination to be actualised and
to guide all decisions relating to the care and protection of Aboriginal children in accordance
with the human rights aspirations of Aboriginal people (HREOC 1997). It voiced the way
forward clearly: responsibility and control for Aboriginal child welfare should be transferred
to Aboriginal organisations in line with their capacity and desire to take responsibility
(recommendation 43). It offered a discursive shift by offering an Indigenous rights-based
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language that was far removed from the long-held paternalistic stance taken by governments
in relation to Aboriginal child welfare since the earliest days of colonisation.

It spurred on a review of the Children (Care and Protection) Act 1987 (NSW), and was the
catalyst for the most significant legislative reform concerning the wellbeing of Aboriginal
children, families and communities in NSW, which garnered bipartisan government support.
In a second reading speech on the newly proposed Children and Young Persons (Care and
Protection) Bill, Colin Markham of the opposition expressed these sentiments well, reiterating
the immeasurable loss and suffering experienced by stolen children and the simultaneous
deprivation of young from families and Elders which obstructed the transmission of culture
and knowledges to emerging generations. He positioned the new legislation as a compassionate
response to Bringing Them Home that was in the spirit of reconciliation. He also suggested that
the Bill recognised human rights, social justice and cultural rights as understood by Aboriginal
people, signifying a renewed relationship between government and Aboriginal people
(Markham 1998: 10177). Indeed, with the passage of the Children and Young Persons (Care
and Protection) Act 1998 (NSW) (‘the Act’), the language of Indigenous justice became
formally enshrined within the child welfare system with Part 2 of the Act naming and
articulating the Aboriginal and Torres Strait Islander principles of self-determination (s11),
participation in decision-making (s12) and the placement of children within family and Kinship
groups (s13).

Care Circles derived its legislative basis and intent from these specific provisions in the Act,
which stipulated that Aboriginal families and communities should have the ability to participate
in the care and protection of their children within the rhetoric of self-determination:

(1) It is a principle to be applied in the administration of this Act that Aboriginal and
Torres Strait Islander people are to participate in the care and protection of their
children and young persons with as much self-determination as is possible.
(2) To assist in the implementation of the principle in subsection (1), the Minister may
negotiate and agree with Aboriginal and Torres Strait Islander people to the
implementation of programs and strategies that promote self-determination (s11).

Aboriginal and Torres Strait Islander families, kinship groups, representative
organisations and communities are to be given the opportunity, by means approved by
16

the Minister, to participate in decisions made concerning the placement of their children
and young persons and in other significant decisions made under this Act that concern
their children and young persons (s12).

Almost a decade later, in June of 2006, the Special Commission of Inquiry into Child Protection
Services in NSW was established, following a number of highly publicised child deaths (Hansen
& Ainsworth 2009: 17). With the release of its subsequent report (‘Wood Report’, Wood 2008),
the state was once again forced to face the deficiencies of its child protection system. A
significant concern raised by the Special Commission was that care proceedings were unduly
adversarial in nature and this was counterintuitive to working cooperatively to ensure the
safety, welfare and wellbeing of children (Wood 2008: 417).

The Special Commission recommended that alternative dispute resolution (ADR) mechanisms
be utilised in order to supplant the adversarial nature of the Children’s Court (recommendation
12.1). Although the use of alternative dispute resolution had been provided for in the new Care
Act (s37), including models of conferencing that accommodate the unique cultural needs of
communities, no tangible form of ADR was operating in the care jurisdiction. The Wood
Report discussed the Care Circle program, which had been developed in the lead up to its
release, within the context of ADR. The Wood Report endorsed a trial of Care Circles and
recommended its expansion should its evaluation deem it successful (recommendation 12.2).
This was in large part due to the continued overrepresentation of Aboriginal children in the
child protection system and the continued lack of participation and culturally-appropriate
interventions available to their families and communities (Wood 2008: iv).

Importantly, the Wood Report extended on the unimplemented recommendations of Bringing
Them Home in relation to Aboriginal self-determination, but went in a very different direction.
While Bringing Them Home recommended the transferal of responsibility over Aboriginal
child welfare from statutory child welfare departments to Aboriginal organisations and
communities within a human rights framework, Wood recommended the NSW Government
build capacity in Aboriginal organisations with the purpose of enabling them ‘to act as advisers
to [the statutory department] in all facets of child protection work’ (recommendation 8.5,
emphasis added). While some applauded these recommendations (Hansen & Ainsworth 2009),
in actuality they were representative of a shift away from the liberal legal and political
landscape that emphasised rights and equality in which the Bringing Them Home
17

recommendations, political debate and successive law reform took place. This was replaced
with neoliberal discourses and political rationalities of enablement and participation (HowardWagner 2018).

This is indicative of two competing trends in child protection. The first offers increased
recognition of the wrongs of the past and attempts to reconcile these through the apparatus of
the liberal state, such as in Bringing Them Home and its aftermath. The second is an increased
ascendance of neoliberal values (Libesman 2016a: 2). Although there are significant limitations
to a liberal legal and political paradigm that impede the translation of recognition of rights into
practice and outcome (see chapter two section on ‘recognition’), neoliberalism presents new
challenges in the child welfare space in that the failure of governments to promote the safety,
welfare and wellbeing of Aboriginal children, their families and communities are reframed
within a rhetoric of ‘individual responsibility’ rather than as tied to systemic inequality that is
rooted in historical colonial experiences (Libesman 2016b: 46). The rise of neoliberalism and
its impacts on Aboriginal child welfare were most evident at the Federal level from 2007 where
the Northern Territory intervention saw a return to aggressive paternalism in which Aboriginal
communities were pathologised and punished for their purported moral failings (HowardWagner 2012).

In NSW, significant legislative changes within a broader neoliberal policy context came into
effect during the researching of this thesis. The Child Protection Legislation Amendment Act
2014 demanded that permanency take paramountcy in all decision-making in the best interests
of children, challenging the principles of self-determination and community control
emphasised in Bringing Them Home (Libesman 2016b: 51). Permanency placement is defined
as ‘a long-term placement following the removal of a child or young person’ to be achieved
within two years. A special issue of the Australian Indigenous Law Review gave detailed
consideration to the wellbeing of Indigenous children in the neoliberal age, highlighting the
different forms in which settler colonial policy persists into the present and to the detriment of
Indigenous knowledges, self-determination aspirations and practices and cultural care in
relation to Indigenous child wellbeing and protection (Libesman 2016a: 4). The failings of a
neoliberal model of child welfare were documented in an independent review of out-of-home
care in NSW (Tune 2016) which found that the system was crisis-driven and ineffective in
addressing the complex, intersecting and systemic issues experienced by families.
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The adverse impacts of a neoliberal policy context on the wellbeing of Aboriginal children
were further revealed in an independent review aimed at examining the disproportionately high
rates of Aboriginal children and young people in out-of-home care in NSW and the
implementation of the Aboriginal Child Placement Principles (ACPP) in this jurisdiction
(Davis 2019). Family is Culture found that existing safety and risk assessment approaches are
inappropriate for Aboriginal children and families and that a lack of investment in early
intervention services indicates a reactive rather than proactive system of support. Importantly
it highlighted the ongoing need to implement the collective right of Aboriginal people to selfdetermination, pointing to a systemic misuse of the term in the face of the absence of structural
recognition that would give self-determination effect (Davis 2019: 85). Yet, many of the
recommendations put forward in Family is Culture have been delayed or ignored in the NSW
Government’s response (2020). Recommendations pertaining to the review or reform of child
protection legislation and court processes to better support early engagement with families and
enshrine the collective right of Aboriginal peoples to self-determination have been delayed
until 2024, five years after the recommendations were handed down.

The failure of Australian governments to recognise self-determination and effect structural
change were encapsulated in the Uluru Statement from the Heart (2017), released by delegates
of the First Nations National Constitutional Convention that was held over four days near Uluru
in the Northern Territory:

Our children are aliened from their families at unprecedented rates. This cannot be
because we have no love for them. And our youth languish in detention in obscene
numbers. They should be our hope for the future.
These dimensions of our crisis tell plainly the structural nature of our problem. This is
the torment of our powerlessness.

The Statement called for constitutional change in the form of a First Nations Voice and, after
a national consultation process, proposed a ‘voice to Parliament’ that could be enshrined in
legislation (Behrendt 2019: 313). It also suggested the establishment of ‘a Makarrata
Commission’ to explore treaty-making and lead a process of truth-telling about Australian
history.
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Care Circles have taken place at the nexus between liberal and neoliberal modes of governance
of Aboriginal child welfare. This thesis will demonstrate that what is borne out of this context
is a deep disconnect between the aspirations of Care Circles and how they are both practiced
in actuality and capable of fulfilling these aspirations.

1.4 Filling a research gap
It is an exploration of this context-specific disconnect that simultaneously aligns with and sets
this work apart from the body of work that has examined Indigenous sentencing courts and
models of Indigenous justice, such as circle sentencing, in the criminal justice context (Blagg
2016; Cunneen 2007, 2018; Marchetti 2014; Marchetti & Daly 2007, 2012; McNamara 2000a
& b;). In part, what I attempt to do here mirrors that which has already been chartered in a
small, but significant body of Indigenous justice scholarship, which has investigated the
aspirations of these processes and documented their practices. This scholarship has
demonstrated some understanding of the differences in knowing and being between
mainstream and Indigenous realities. It has positioned models like circle sentencing within an
Indigenous justice jurisprudential framework (Marchetti & Daly 2007, 2012) with legal
pluralistic outcomes (McNamara 2000a & b). Some theoretical consideration has been given
to the power relationships that underscore them and how these shape their practices, for
instance, how willingness from key stakeholders to share power and control results in genuine
shifts in the locus of decision-making from the state over to Aboriginal communities
(McNamara 2000a & b).

This study contributes evidence about an innovative model of decision-making for Aboriginal
children. I seek to make an original contribution to the scholarship that builds on models of
Indigenous justice in criminal contexts. By examining Care Circles within the child protection
system, the study aims to build on this scholarship and offer new understandings about the
merits and limitations of state-based Indigenous justice models in the child protection context.
Care Circles carry with them a set of inherent tensions that are context-specific to child
protection systems that operate both within the mainstream system and between the mainstream
and Aboriginal knowledge systems. Similar tensions have been revealed in an Indigenous
criminal justice context. For example, Harris (2004) is critical of the hybridised nature of
Indigenous sentencing courts, suggesting that this renders them only capable of embodying
Indigenous law and cultural values to the extent allowed by the mainstream legal system.
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Critiques of Indigenous sentencing courts from the perspective of hybridization inform the
theoretical underpinnings of this thesis. So too do Cunneen (2007; 2018) and Blagg (2016),
who describe how these models, in occupying a hybrid position between mainstream and
Indigenous spaces, provides limited capacity for decolonisation. I extend on this work by
considering Care Circles within a broader political and legal context of contemporary
Indigenous law and policy, operationalising the idea of two worlds, and draw on theoretical
approaches not previously used in this space such as critiques of liberal models of recognition
and the pervasiveness of whiteness, which advance the scholarship. I argue that Care Circles
are an attempt to reconcile two worlds around the care and protection of Aboriginal children in
New South Wales.

The two worlds concept refers to the Aboriginal/mainstream dichotomy invoked throughout
this thesis. It is broadly descriptive of the differences in, and indeed tensions between, the
knowledges, norms and values; the epistemologies and ontologies that inform each system or
each world. Culture is thus a central concept in this thesis and use of the term is indicative of
the ‘collective beliefs, values, traditions, attachments or outlooks’ (Cotterrell 2004: 1) shared
by one world in contrast to the other. The Aboriginal (colonised) and mainstream (coloniser)
binary is therefore an invocation of competing systemic and ideational social unities in the
cultural sense, consistent with the established practice of doing so in social sciences (Helliwell
& Hindess 1999: 2). It serves the dual purpose of denoting sameness within one world and the
differences between one world and the other. Use of the term culture has been a source of much
contention because culture is ever evolving and emerging (Dean 2001). It is neither static nor
hermetically sealed (Golder 2010: 196) and requires conceptualisation that goes beyond
essentialism and over-simplification (Cunneen and Rowe 2014: 55). It is important to
emphasise that the dichotomised categories of ‘Aboriginal’ and ‘mainstream’ are constitutive
of ‘diverse realities’ (Durie 1998) influenced by a multitude of considerations including race,
gender, generation and geographic location and encompassing manifold subject-positions that
are in ongoing processes of interaction and exchange (Merideth 1998). Nevertheless, the thesis
conceptualises ‘two worlds’ drawing inspiration from an Aboriginal participant in the study
who stated: ‘The negative is when the two sides are not listening to one another and I’m sort
of in the middle…because I live in both worlds...’ (Elder, emphasis added). It does so along
the following lines.
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First, there is the mainstream child protection system, comprised of a large, bureaucratic child
welfare department that administers child protection services and enforces its associated
legislation (‘The Welfare’), as well as the courts that are charged with adjudicating and passing
final judgement in child protection matters. Both are founded in Australia’s larger, mostly
white, settler society that has a commitment to individualistic liberalism and increasingly
neoliberal values (Libesman 2016a & b). This system is founded in Eurocentric philosophy,
which values objectivism, rationalism and worldviews that emanate from the West (Young &
Zubrzycki 2011; Tascón & Ife 2020). Yet this system too has evolved over time, prioritising a
set of principles in accordance with its expanding knowledges, and has grappled with the
competing imperatives to protect children from harm on the one hand, and empower families
and marginalised communities on the other. Liberal and neoliberal modes of governance shape
responses to these imperatives as discussed above.

Second, there is Aboriginal child welfare, a system that predates European occupation of this
land. It is characterised by survival in the face of post-invasion genocide and a continued
resistance to ‘The Welfare’, which has sought assimilation and the destruction of Aboriginal
Kinship structures and cultures (Turnbull-Roberts, Salter & Newton 2021). It consists of
ongoing community-led activism and advocacy motivated by the worsening position of
Aboriginal children, families and communities in the child protection context (see for example,
Grandmothers Against Removals 6). It is underscored by demands for greater recognition of
the mutual importance of culture to children and communities and assertions of a collective
right to self-determination with respect to Aboriginal child welfare that is in line with an
international human rights framework (Libesman 2014). Care Circles, as an attempt to tangibly
recognise these facets of Aboriginal child welfare, reveal a complex relationship with the
mainstream system in which it sits. Tensions arise at the nexus between these two worlds.

The thesis is thus an analysis of the Care Circle program as an attempt at drawing a line in the
sand in relation to historical Aboriginal child removal and protection practices and a space that
exists between two worlds in which new court-based programs and processes, such as Care
Circles have emerged. It explores the disconnect between mainstream and Aboriginal child

6

Grandmothers Against Removals (GMAR) is a grassroots Aboriginal community-led movement that was
founded in 2014 by First Nation Grandmothers who were directly affected by forced child removals. See:
https://www.grandmothersagainstremovals.com/
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welfare from the perspectives of those who inhabit and participate in this hybrid space in order
to assess the extent to which this disconnect is able to be reconciled.

It is worth noting that at present, there has been very little academic investigation of Care
Circles. Two papers have been presented at the Australasian Institute of Judicial
Administration (Best 2011; Hannam 2010) which offer description of Care Circles as well as
their intent from both a Children’s Court and Department of Families and Communities
perspectives respectively. Also, the Department of Justice and Department of Families and
Community Services commissioned the Cultural and Indigenous Research Centre Australia
(CIRCA) to undertake an evaluation of the pilot. A final report was submitted in June 2010
and found that:

The Care Circles program is a valuable program that provides an appropriate avenue
for community input and community involvement in decision-making about Aboriginal
children and young people. It was strongly felt by family members and stakeholders
that these opportunities are not available through the traditional court processes, and
result in a greater level of satisfaction and acceptance of decisions relating to Aboriginal
children and young people, and give parents a greater sense of control and ownership
and control in identifying what is in the best interest [sic] of their child (CIRCA 2010
cited in Best, 2011:10).

I conducted the only academic research with respect to Care Circles which formed the basis of
a small-scale honours project and a subsequent journal article in the Australian Indigenous Law
Review (Ciftci & Howard-Wagner 2012). The research explored the extent to which Indigenous
justice was integrated into the Care Circle space in the context of intercultural dispute
resolution and found that dominant legal practices prevailed, causing significant cultural
conflict. While some of the findings of this research echoed the sentiments in the outputs
outlined above, at the same time it offered a departure from the typical assessment of Care
Circles through the lens of the mainstream. In particular, my research emphasised and
prioritised Indigenous epistemologies, ontologies and axiologies. It attempted to evaluate Care
Circles naturalistically through the lens of the colonised and their continued struggles for
justice. However, this research was limited not only in its time frame but in its sample size.
Key stakeholders of the Care Circle program such as parents, support workers from Aboriginal
organisations and Department of Family and Community Services staff were not a part of the
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research. The addition of these stakeholder groups to the current research sample has brought
with it an added layer of richness and complexity, allowing scope for further theoretical and
empirical inquiry and has been critical to this new exploration of the extent to which Care
Circles have the capacity to practice Indigenous justice.

1.5 The Research Approach
The thesis is a critical socio-legal analysis of the Care Circles program. The socio-legal lens
through which Care Circles are examined and the research approached are reflective of my
professional positioning as a sociologist and socio-legal scholar. I therefore critique systems
and practices attached to these professions from outside them and draw on the work of scholars
both inside and outside those professions to do so.

The significance of this research is underscored by the interdisciplinary approach it adopts. It
utilises a social scientific study of the law in that it draws on insights and approaches from
various disciplines such as sociology, political science and social work in order to examine the
legal institutions that produce, administer and interpret the Care Circle program, as well as its
relationship to other forms of dispute resolution (Travers 2010: 4). Discussions of law and its
related processes have long been, and continue to be, dominated by those within its bounds; by
jurists and black-letter lawyers who are concerned with analysing patterns in legal reasoning
and judicial thinking or the technical content of law (Roach Anleu 2010: 2). Yet, law is a social
phenomenon and the interaction between law and society is a complex one (Chisholm &
Nettheim 2002: 10). Law is located both inside society, in that it constitutes cultural, political,
social and economic practices, power relations and hierarchies, and outside society in that it
shapes these processes and practices (Mather 2016: 183-184). Sociology, among other
disciplines, brings to a study of law an investigation of the interconnections between law and
changing social, political and economic institutions and conditions and an interrogation of
power and inequality at both structural and interpersonal levels (Roach Anleu 2010: 2). It
employs empirical methods to enrich our understandings of the complex relationship between
law and society and address the articulation of law in society (Creutzfeldt, Mason &
McConnachie 2019). According to socio-legal scholar Susan Silbey (2013: 20), a social
scientific study of law:
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…involves a doubling of the social, both the subject and the method of inquiry. First,
socio-legal scholarship investigates the human constitution of law, how human action
produces law and legality. The second social in socio-legal recognizes this inquiry as a
scientific enterprise. As a collective, interdependent, participatory and consensual
process, a social science of law is a political and democratic project challenging legal
authority to serve similar commitments.
This thesis is a socio-legal endeavour involving a ‘doubling of the social’ in that the subject of
inquiry is the human constitution of the law in relation to Indigenous child protection at a micro
level within the Care Circle space. In referring to a ‘scientific enterprise’, Silbey (2013) is not
advocating a positivistic stance, but an immersive in-depth approach. In line with this, and
importantly, in order to hold true to Indigenous methodologies, the thesis investigates the way
in which various actors such as Aboriginal Elders, Aboriginal parents, workers from Aboriginal
Community Controlled organisations, child protection workers, magistrates, lawyers and
bureaucrats, experience and confront child protection law in the context of a quasi-legal space
that recognises Indigenous justice via a qualitative method of inquiry. By doing so, it is
distinctly socio-legal (Travers 1993; Roach Anleu 2010) and allows the researcher to give
commentary about whether Indigenous claims for justice are achieved from the perspective of
those who are immersed in its practice.

1.6 Thesis overview
This thesis is composed of nine chapters, followed by an appendix. In the next chapter, Chapter
Two, I lay out a theoretical framework for Indigenous justice that is drawn on throughout the
thesis. The concepts and theories discussed in this chapter inform the lens through which I
examine Care Circles. This includes a discussion of the limitations of hybrid spaces of cultural
interaction and liberal models of recognition of Indigenous justice and rights. I position the
problematic of whiteness as a consequence of these limitations. I then turn to a discussion of
decolonisation and the urgent need to apply a human rights framework for decolonising
Indigenous child welfare.

In Chapter Three, I provide a historical analysis of the social and legal context of the child
protection system over time. The purpose of this chapter is to articulate the values the underpin
the mainstream child protection system and how these have come to bear on Aboriginal
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children, families and communities in Australia. It details the injustices Aboriginal people have
experienced as a result of colonial policies and practices and how these injustices continue into
the present moment in various ways and in the absence of structural and meaningful recognition
of self-determination. This chapter positions Care Circles within the ongoing struggles for selfdetermination and the third wave of child protection, underscored by risk ideologies and limited
investment in family preservation.

In Chapter Four, I examine the key differences in values and approaches pertaining to
mainstream alternative dispute resolution and Aboriginal dispute resolution. I give an overview
of the child protection decision-making process and review alternative models of decisionmaking that have been used in this context in an attempt to empower families, including
Aboriginal families. I then turn to an analysis of the literature on innovative justice processes
in the criminal justice context including the development of Indigenous sentencing courts and
the limitations of such models and describe the Care Circle model.

Chapter Five discusses the critical qualitative methodological approach employed throughout
this research to examine Care Circles. I position the study within a decolonising framework. I
describe how as a non-Indigenous researcher, I draw on Indigenous methodological paradigms
and principles to honour and privilege Indigenous standpoints, knowledge and experiences to
the best of my ability. I outline the multi-method qualitative approach used to collect data, my
inductive approach to analysis, ethical considerations and the limitations of the study.

Chapter Six explores how Indigenous justice is practiced in Care Circles. I provide a
descriptive analysis of how Care Circles temporarily disrupt the adversarial nature of the
Children’s Court through a decentralising of the role of legal personnel and centralising of the
role of Elders. The way Elders practice Indigenous justice is described – they censure and
support families from a position of cultural authority and enforce the Aboriginal Child
Placement Principles, ensuring it is prioritised in the Care Circle setting. I argue that the
presence and role of Elders in Care Circles gives family and community members a voice and
a chance to be supported in a culturally meaningful and relevant way.

Chapter Seven discusses the opposing discourses put forward by Care Circle stakeholders in
relation to what matters and what is valued within the Care Circle setting. Through unpacking
participant standpoints in relation to how they assess the Care Circle program, I demonstrate
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the pervasive institutional whiteness of the mainstream child protection system and the
commitment of its gatekeepers (statutory workers) to its rituals. I reveal how the perspectives
of statutory workers reinscribes Indigenous injustice, limiting the capacity for the Care Circle
model to deliver Indigenous justice.

Chapter eight provides a discussion of the ways in which the mainstream child protection
system continues to perpetrate structural and cultural violence against Aboriginal families and
communities. I draw on examples identified by participants to argue that the fundamental
differences in worldviews and the inescapably unequal power between the state and Aboriginal
families and communities cannot be overcome by a model like Care Circles.

In Chapter nine, I conclude the thesis by summarising its findings in relation to the research
questions and re-engaging with the theoretical framework outlined in Chapter Two. I also
revisit the recommendations made by key inquiries and solutions proposed by Indigenous
peoples to restate the way forward – a path that involves a marked shift of power from the
mainstream system over to Aboriginal communities supported by a robust reinvestment of
resourcing.
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CHAPTER TWO – A THEORETICAL FRAMEWORK WITH
CRITICAL UNDERPINNINGS
2.1 Introduction
This study is grounded in an understanding that the law and its institutions and processes are
socially constructed and biased rather than neutral, as are the professionals who occupy and
gatekeep them. In this chapter, I develop a theoretical framework for examining Care Circles
as a space of Indigenous justice. I begin with a discussion of hybridity and critiques of where
hybrid spaces of intercultural interaction can possibly lead in pursuits of Indigenous justice. In
discussing hybrid or third spaces, I deliberately employ the term ‘two worlds’ to denote the
epistemological and ontological differences between whiteness and Indigeneity which hybrid
spaces attempt to bridge (Bhabha 19994, 1996, 2006). Next, I articulate what is meant by
Indigenous justice including both its distinctness from mainstream conceptions of justice and
entanglement with the mainstream in struggles for recognition and fulfilment of Indigenous
justice and rights. Recognition theory is explored in depth as it is a frame through which we
can understand the relationship between Indigenous people and the state – one tainted with
cunning and conditionality. I then turn to a discussion of the pervasiveness of whiteness in
state-based recognition contexts and position decolonisation as a solution to the problematic of
whiteness, with particular consideration to a human rights approach to decolonising Indigenous
child welfare. These three concepts – recognition, hybridity and whiteness – interact with and
complement one another in discussions of Indigenous justice in that state-based approaches to
recognition give rise to hybrid spaces between two worlds and the pervasiveness of whiteness
demonstrates the irreconcilable differences between the mainstream and Aboriginal worlds.

2.2 ‘Two worlds’ and hybridity
The two worlds analogy that I employ throughout the thesis, and of which its title is derived,
is one discussed in the work of Harry Blagg (1998; 2008; 2016) and Chris Cunneen (2003;
2007; 2018) in relation to models of restorative justice in the criminal context. Both scholars
agree that new positive forms of hybrid justice can be created in the ‘liminal space’ – a meeting
place between Indigenous people and the institutions of the coloniser. In a similar vein, it is
the space between these two worlds, the meeting place, the new space of hybridity, that is of
interest to this thesis. Both Blagg and Cunneen take influence from postcolonial scholar Homi
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K Bhabha who developed a contemporary theory of cultural difference that provides us with
the concept of ‘hybridity’ and its related/interchangeable notions of ‘third space’ and the ‘inbetween’ in colonial settings (Bhabha 1994, 1996, 2006). Bhabha (1994, 1996) positions
hybridity as a process by which the colonial subject’s identity is translated by the coloniser and
asserts that a new hybrid subject-position emerges from the intertwining of elements of the
coloniser and colonised, challenging the validity of any essentialist cultural identity and
transcending both cultural sameness and difference. He views the process of hybridity as a
strategic reversal of processes of colonial domination. The indeterminate liminal spaces inbetween, or the third space, are where the ‘cutting edge of translation and negotiation’ (Bhabha
1996: 38) across cultures take place wherein binary is rejected. This locale is thus ‘a mode of
articulation, a way of describing a productive, and not merely reflective, space that engenders
new possibility’ (Meredith 1998: 3). The concept of hybridity is often ‘celebrated and
privileged as a kind of superior cultural intelligence owing to the advantage of in-betweeness,
the straddling of two cultures and the consequent ability to negotiate the difference’ (Hoogvelt
1997: 158). It is supported as a form of ‘strategic essentialism’ that can develop an
‘oppositional identity’ that gives greater respect to ‘self-worth, dignity and the renewal of precontact cultures’ and challenges the ‘dominant hegemonic culture’ (Blagg 2008: 37). Colonial
hybridity within postcolonial scholarship thus presents itself as a counter-hegemonic,
emancipatory tool. It represents an almost utopian space against which intercultural
relationships and encounters can be assessed.

Such an optimistic conception of hybridity and third space has elicited dissenting responses
when applied to Indigenous contexts. Both Cunneen and Blagg, for instance, accept the
possibility for hybridity while acknowledging the limitations of where it might lead (Cunneen
2007; 2018) and the inherent incommensurability of Indigenous and non-Indigenous ways of
seeing the world (Blagg 2016). The differences between Indigenous knowledge systems and
Western positivistic ones – that is, the disparities between their respective theories of
knowledge that determine who can know, what can be known, what constitutes knowledge and
so forth – are ‘irreconcilable’ on epistemological, ontological and axiological levels (Russell
2005; Nakata 2007).
Further, a comprehensive critique of postcolonial scholarship’s optimistic stance on hybridity
and third spaces in relation to intercultural interaction can be found in the work of Amar
Acheraïou (2011). In his book Questioning Hybridity, Postcolonialism and Globalization,
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Acheraïou casts doubt on the widely accepted positioning of hybridity as a site that challenges
binarism, illuminating the ways in which hybridity discourse reinscribes essentialist discursive
practices and hegemonic power structures. This is because:

translation is not a neutral cultural gesture. It constitutes instead a culturally and
ideologically charged medium with significant epistemological and ethical
implications. More concretely, the third space in which translation is seemingly located
is not a neutral ideological site of exemplary congruity between cultures
and subjectivities, as we tend to think. It is profoundly conditioned by cultural,
ideological, and political cartographies in which power operates in the guise of a
universal ethics of cultural exchange and solidarity (Acheraïou 2011: 92).

For Acheraïou, subjects engaged in intercultural interaction still occupy the field of power and
knowledge and bring with them their epistemologies of control and discipline wherein they
empower the same and disempower the different ‘Other’ depending on cultural, ideological
and political demands. This is evident when considering the way in which historical sites and
practices of translation and hybridity were infused with cultural and racial prejudice and
contributed to the colonial project.

Indigenous peoples have likewise expressed discomfort with the notion of hybridity owing
much to the fact that this too denies their right to maintain a unique cultural, collective identity
grounded in distinct epistemologies and ontologies (Giulianotti & Robertson 2009 cited in
Gray & Hetherington 2013). In investing in places and spaces with their own symbolic
meaning, such as the declaration of an Aboriginal embassy on the lawns of Australia’s
Parliament House, Aboriginal people reject conformity to the ‘repressive authenticity’
demanded by parts of the non-Indigenous community and assert representation of another
sovereign state in Australia (Harris 2003:75). Rather than categorically rejecting binarism, a
‘resistive binarism’ can serve as a useful anti-colonial and anti-hegemonic tool (Acheraïou
2011: 7). Informed by critiques of hybridity, the thesis thus examines whether Care Circles
function as a space of Indigenous justice, a justice which is rooted in a distinct collective
identity, body of rights, epistemologies and onotlogies. By doing so, I attempt to position this
work within a broader project of resistive binarism rather than an idealistic and disempowering
discourse of hybridity, one that acknowledges the distinctness of ‘two worlds’. I now turn to
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an articulation of what is meant by the term ‘Indigenous justice’ and how this has often
diverging interests to mainstream justice.

2.3 Conceptualising Indigenous Justice
Justice is a social, legal and political value that is deeply embedded in individual thinking as
an ideal, a standard or an outcome (Holder 2018: 204). Justice is of course a foundational value
in western liberal legal thought and institutional design and has been conceived of in a number
of ways. In its formal conception, justice is closely associated with the legal process, namely
the concept of ‘due process’ or procedural justice (Bottomley & Bronitt 2012: 20). Due process
is commonly understood as a requisite for a just outcome (Lai 2010). Simply speaking, if a
justice process has observed the rules of procedure in the course of applying the law, and it has
done so in a way that is consistent, free from bias and with scope for review, then the decision
can be considered just (Neff 2004; Bottomley & Bronitt 2012). Procedural justice has also been
conceived of as ‘treating people with respect, listening to what people have to say, and being
fair to everyone’ and can be thought of as a hallmark of innovative justice processes, including
culturally relevant and meaningful procedural justice for Indigenous people in Indigenous
sentencing court contexts (Daly & Proietti-Scifoni 2009: 8). The importance of procedural
justice has been well documented and points to increased participant satisfaction, increased
willingness of a participant to accept adverse legal judgements, voluntary compliance and
enhanced legitimacy of enforcement authorities (Ashworth 1996; Tyler 2003; Neff 2004).

In its substantive conception, justice is inextricably linked to the idea of equality. It is tied to
the basic principle that all people should stand equal before the law unless there are significant
relevant differences between them that stand in the way of true equality. Justice as substantive
equality asks us to consider the extent to which law and legal processes can correct or bridge
the gap in these differences to produce more equal outcomes (Bottomley and Bronnit 2012:
22-23).

Justice can also be viewed as entitlement or the fulfillment of rights. Whereas first generation
rights, those deemed essential to the healthy functioning of any liberal democratic society, such
as the right to equality before the law or the right to a fair trial, see the state’s role as the
protector of rights, second generation rights require the state to take on a more active role

31

through social provision. For instance, according to Simpson (1988: 36), in order for a ‘just
system of laws’ to exist, it must be ‘one which distributes good things, of one kind or another,
so that they are in the hands of those who are entitled to them, who have the best claim to them,
who, as we often say, have a right to them’. Rawls (1958, 1971), too, developed his ideas about
justice as fairness, distributive justice and the social contract in which the notion of equality of
opportunities was embedded. In so doing, he moved beyond an egalitarian universalist logic of
rights in his body of work. According to Rawls, ‘laws and institutions no matter how efficient
and well-arranged must be reformed or abolished if they are unjust’ (Rawls 1971: 3). Second
generation rights therefore encompass economic, social and cultural rights. They are the rights
of either the individual or group to receive social provision or services in order to achieve their
full potential as human beings and are grounded in notions of substantive justice.

The focus of rights has shifted from individual rights to a synthesis between individual and
collective rights, for example, the rights of the child, the rights of women, and the rights of
minorities, and rights are more broadly defined within a web of social recognition existing only
upon the formation of society (Webber 2000: 65). At the heart of this shift is the recognition
that particular peoples and groups, such as Indigenous peoples, should have the right to
determine the nature of these rights, the right to self-determination. Labelled as third generation
rights, collective rights have underscored Indigenous challenges to colonialism and western
paradigms (Briskman 2014: 28). Claims for Indigenous justice, then, have been claims for
rights beyond civil and social rights and the rights of equal opportunity within the nation state
towards claims that position self-determination as crucial for the attainment of justice (HowardWagner 2005). Larissa Behrendt (2001: 4, cited in Howard-Wagner 2005: 45), explains this
well:

While we claim the same inherent rights that vest in all people, we reject the notion that
we have to exercise our rights the same way as European/Anglo/White Australian
culture does… I would see two pillars of Indigenous rights - protection of equality of
treatment (substantive equality) and the ability to recognise those rights in the way that
Indigenous people need them and want them (self-determination).

Sociologist Stephen Cornell (2018) further articulates that Indigenous justice is rooted in a
positional politics, or what he terms ‘justice as position’ rather than merely distributional
politics. Justice as position refers to ‘the position of collectives – peoples, nations, communities
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– within the encompassing political system…and their access to the freedom and power to
shape their own futures according to their own designs’ (Cornell 2018: 14). It is the denial of
justice as position that renders colonialism unjust. Cornell posits that increases in recognition,
jurisdiction, power and organisational freedom or what can be viewed as the empowerment of
Indigenous peoples, leads to increases in justice as position and resultantly changes their
relationship to justice (Cornell 2018: 15). Justice as position is closely tied to a second
dimension of Indigenous justice, what Cornell terms ‘justice as practice’. Whereas justice as
position looks outward onto the colonial power, justice as practice looks inward in that it refers
to the provision of justice by Indigenous peoples for themselves (Cornell 2018:16). Cornell
concludes that while it is possible for Indigenous justice to be practiced without justice as
position, and indeed there are many examples of this, a more effective strategy would involve
assisting Indigenous peoples to achieve justice as position, to recognise their right to selfdetermine, so that justice as practice can ensue.
Thus, in the context of Indigenous justice, it is difficult to think about justice in isolation from
the concept of recognition. The concept of recognition has become a prominent paradigm in
the contemporary claims-making of Indigenous peoples and other marginalised minorities
across the globe. In Australia, Aboriginal peoples have long demanded the recognition of their
rights as self-determining peoples. Demands for recognition have been largely grounded in the
idea of ‘sameness’ or the quest for equal rights and formal equality. By the 1970s, when most
of the battles for formal equality had been progressively won, the language of the Indigenous
justice movement in Australia shifted to one that argued for special treatment on the basis of
‘difference’ rather than equal treatment on the grounds of ‘sameness’ (Rowse 2000). The
discourse of ‘difference’ is now the dominant discourse of Indigenous social and legal justice
and is tied to the protection and promotion of cultural distinctiveness – a clear rejection of
previous racial hierarchies that positioned Indigenous cultures as obsolete (McGregor 2011;
Kowal 2015). As Stephen Cornell (2018: 13-14) asserts “difference is what many Indigenous
communities seek to sustain: they want the freedom to be themselves…because for them,
community vitality and continuity of distinctive place, culture, and peoplehood matter more
than individual prosperity does”. Since the 1967 referendum which gave Aboriginal people full
citizen rights in the Australian Constitution, the Australian state has engaged in various
political and legal acts of recognition that have attempted to vest rights in Aboriginal peoples
on the basis of difference evidencing willingness to enter into a new postcolonial relationship
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and yet, at the same time events such as the Northern Territory Intervention evidence a
continuation of the colonial project (Howard-Wagner 2016a).

The steady increase in demands for recognition over the past few decades has been
accompanied by a growing breadth of literature which has strived to unpack the ethical,
political and legal significance of such claims of which I will now provide an overview. The
concept of recognition, as well as the body of scholarship that discusses and critiques the types
of recognition available to Indigenous peoples, is foundational to understanding the broader
political and legal context that Care Circles function within. That is, Care Circles operate in a
context wherein Aboriginal people continue to be denied justice as position. In the next section,
justice as recognition will be analysed through an examination of the literature pertaining to
recognition. Recognition provides a theoretical perspective that aids in unveiling how the
social, political and legal landscape permeates the workings of the Care Circle space. It offers
the thesis a useful lens with which to interpret what happens inside the Care Circle space as a
result of the absence of broader structural and meaningful recognition. After describing the
concept, I move to a discussion of Indigenous critiques of state-based, liberal recognition.

2.4 The politics of cultural difference: recognition and self-determination
Political theories of recognition attempt to reconfigure the concept of justice in terms of due or
denied recognition. In philosophical and political understandings of recognition, the term
‘recognition’ takes on a distinct meaning, referring to the act of acknowledging or respecting
another being through the recognition of their rights or status (Inwood 1992: 245-47).
Recognition, therefore, necessitates both a subject of recognition or ‘the recogniser’ and an
object of recognition or ‘the recognised’.

While its history as an explicit political concept is brief, philosophical interest in the notion of
recognition dates back to the work of Hegel (1807), who gave detailed consideration to
mutuality as the normative core of recognition in Phenomenology of Spirit. Hegel (1997
[1807]: 229) wrote, ‘Self-consciousness exists in itself and for itself, in that, and by the fact
that it exists for another self-consciousness; that is to say, it is only by being acknowledged or
“recognized”’. Thus, for Hegel, recognition of oneself is mediated through the other and is
therefore dialogical in nature. Herein Hegel introduces the phrase ‘struggle for recognition’
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(Hegel 1977 [1807]: 232) through mobilising his frequently referenced and often discussed
master-slave dialectic. He describes an encounter between two consciousnesses, master and
slave, both of which are attempting to seek affirmation of the certainty of their being for
themselves. This conflict is described as a life-and-death struggle in that each subject
endeavours to confirm its self-existence and independence through a negation or objectification
of the other. In doing so, each consciousness is attempting to absorb the other within its field
of consciousness as an object of negation. Given that both consciousnesses are utilising the
same means in an attempt to achieve the same end, a struggle ensues resulting in the affirmation
of one self-consciousness at the expense of the other. That is, the other is annihilated. Hegel
posits that risking life is the only way in which freedom can be obtained.

The key moment in this struggle for recognition takes place when an impasse is reached: one
consciousness must die or else subject itself as a slave to the other, the superior master. The
slave accepts this relationship of dominance as it is better than no life at all. However, under
this regime, the master is unable to receive adequate mutual recognition as it requires the other,
the slave, to be autonomous, free and equal in order to gain such recognition. The annihilation
of one consciousness results in the ultimate annihilation of the other as it is unable to attain the
required recognition to be a determinate self-consciousness. Therefore, sufficient recognition
can only take place between equals, realised within an institutionalised order of rights that
secures genuinely mutual recognition (Williams 1997: 59–68). In Elements of the Philosophy
of Right , Hegel (1991 [1821]) further develops the concept of recognition deeming
intersubjective recognition of freedom as the means by which rights are actualised. Rights,
then, are not instrumental to freedom but rather a concrete expression of it. For Hegel, mutual
recognition is the only path to the attainment of freedom, a point that has been at the centre of
recent theorising on recognition and subsequent discussions of justice. For many political
theorists, recognition is considered a necessary element for any adequate theory of justice as
well as a useful tool for understanding both historical and contemporary political struggles.
Hegel’s dialectic of recognition has informed the emergence of a ‘politics of recognition’ and
self-determination in the context of cultural difference and cultural justice in which two distinct
approaches can be discerned.

2.4.1 State-based liberal recognition or recognition from above
The first approach can be characterised as recognition from above in that questions of
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recognition and self-determination are interrogated and assessed from the perspective of the
liberal democratic state (Singh 2014). Charles Taylor’s influential essay ‘Multiculturalism and
the Politics of Recognition’ (1992), wherein he calls for a liberal ‘politics of difference’, has
driven much of the contemporary discussions around recognition in the context of ‘identity
politics’ which stress that contemporary claims for justice demand more than fair distribution
of material goods (Young 1990). For Taylor, struggles for the ‘recognition of difference’ are
born out of a historical non-recognition of cultural difference. Drawing on the insights of
Hegel, he argues that identities are understood as being shaped by a reciprocal ‘dialogue with
others, in agreement or struggle with their recognition of us’ (Taylor 1991: 45), and as such a
lack of recognition can significantly undermine the realisation of justice and human dignity
and freedom (Thompson 2015: 173). Identities, therefore, can be developed both through
processes of recognition or a lack thereof. Indeed, ‘nonrecognition or misrecognition can inflict
harm, can be a form of oppression, imprisoning one in a false, distorted, and reduced mode of
being’ (Taylor 1994: 25). Recognition thus becomes a ‘vital human need’ (Taylor 1994: 26).
This view was shared by Axel Honneth (1992; 1995) who argues that the denial of rights and
thus a denial of recognition via social and legal exclusion, forms the motivational basis out of
which social struggles are born and impedes the capacity of one to be a fully active, equal and
respected member of society. So too, Will Kymlicka (1995, 2007) asserts that cultural
recognition is required for the protection and promotion of individual autonomy.
Taylor contends that a universalist ‘difference-blind’ approach to justice, which is
fundamentally grounded in the notion of equal dignity, not only suppresses individual and
collective identities, but is in itself highly discriminatory (Taylor 1994: 43). Under the notion
of equal dignity, the rights demands of minority groups are determined from the perspective of
the hegemonic, dominant culture thereby requiring conformity to the dominant culture. This
almost always leads to the inevitable relinquishment of the very difference that form the basis
of their claims, as failure to conform would result in ostracisation. Taylor’s theory of
recognition which describes the relationship between misrecognition and subjection relies
heavily on the work of anti-colonial theorist and psychologist Frantz Fanon who, in his 1952
text Black Skin, White Masks (1967), challenged Hegel’s dialectic of recognition in colonial
contexts by arguing that the terms of recognition and indeed the world are defined in terms of
whiteness thus leading to the internalisation of subjection and otherness in the consciousness
of the oppressed. Taylor offers his ‘politics of difference’ as a difference-friendly approach to
recognition that can overcome the shortcomings of ‘difference-blind’ approaches. He suggests
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that the state can institutionalise a reciprocal regime of recognition to ensure the protection of
culturally-specific group rights and claims while simultaneously maintaining its commitment
to its core set of fundamental rights.

The work of Nancy Fraser (2000; Fraser & Honneth 2003) critiques that of both Taylor and
Honneth arguing that their centering of ‘identity politics’ and cultural injustice in discussions
of recognition displaces the importance of economic redistribution for the fulfillment of justice
while also essentialising identities. Instead of treating recognition as instrumental to individual
self-realisation (Kompridis 2007: 278), she puts forward the ideal of ‘participatory parity’
which requires both recognition and redistribution and is able to guarantee the acquirement of
equal and full status in public life and social interaction (Fraser 2003: 36) and ensure people
are independent and ‘have a voice’ (Fraser & Honneth 2003: 29).

The commonality between theories of recognition from above is the claim that the liberaldemocratic state must institutionalise regimes of reciprocal recognition whether it be in the
name of individual autonomy (Kymlicka 1995), dignity (Taylor 1994), respect (Honneth 1992;
1995) or participatory parity (Fraser 2003). The state assumes the role of both the arbiter of
recognition and the definer of its terms (Howard-Wagner, Bargh & Altamirano- Jiménez 2018:
7). It becomes its distinct and vital role to secure justice and protect cultural difference for
subjugated peoples through implementing more accommodating practices of recognition. Thus
the aim to accommodate culture is achieved through opening up dominant liberal-democratic
normative institutions and frameworks to be more inclusive of cultural difference (Singh
2014:47). A number of scholars have expressed concern and skepticism with this
institutionalised path to justice and freedom in colonial contexts. Critics of liberal recognition
agree that there is a fundamental relationship between power and recognition which is
overlooked. These critiques form the basis of a second approach to recognition and selfdetermination in the context of cultural difference, or recognition from below. The bottom-up
approach places less emphasis on institutional accommodation of cultural difference, instead
prioritising tangible practices of cultural difference and resistance to cultural imperialism
(Singh 2014: 47-48). I will now turn to a discussion of critiques of liberal recognition that
emphasise a bottom-up approach to recognition.
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2.4.2 Critiques of liberal recognition: cunning, conditionality and the need for
recognition from below
Pertinent to this thesis are critiques of liberal recognition mounted by a number of scholars
specifically for its inability to shed light on how to address inherent power imbalances within
its schema and in the context of Indigenous rights (Alfred 2006; Coulthard 2007, 2014;
Povinelli 2002; Tully 2004). As Foucault (1988: 39) writes, ‘If I tell the truth about myself... it
is in part that I am constituted as a subject across a number of power relations which are exerted
over me and which I exert over others’.
Dale Turner’s (2006: 29) account of ‘White Paper liberalism’ in This is Not a Peace Pipe for
instance, demonstrates how liberal models of recognition fail to: address the legacy of
colonialism; recognise that Indigenous rights are a sui generis form of group rights which are
distinct from minority rights; question the legitimacy of the initial formation of colonial states
and; include the participation of Aboriginal peoples in forming understandings of Aboriginal
rights. For Turner, the exercise of colonial power functions through excluding the perspectives
of Indigenous peoples from the discursive and institutional sites that shape their rights and in
order to overcome this they will ‘need to be effective in engaging the existing legal and political
discourses of the state’ (2006:10).
The work of Judith Butler also points to the power imbalances inherent within recognition
politics given that identity categories ‘are never merely descriptive, but always normative, and
as such, exclusionary’ (1992: 16). Along these lines then, as she writes:
Certainly recognition is not exactly the same as self-definition or even selfdetermination. It designates the situation in which one is fundamentally dependent upon
terms that one never chose in order to emerge as an intelligible being (Butler &
Athanasiou 2013 :79).
This is what Elizabeth Povinelli (2002) terms the ‘cunning of recognition’ when describing the
way in which Aboriginal native title land claims in Australia are recognised on the basis of
what courts consider authentic Aboriginality. For Povinelli, the liberal politics of recognition,
which manifests itself in multiculturalism and acts of recognising difference and otherness,
distorts the way in which it conceptualises Aboriginal cultures by forcing them to embody an
impossible standard of Aboriginality. In doing so, settler guilt for past injustices suffered by
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Aboriginal peoples is alleviated and a purportedly highly moral nation emerges. Native title as
a form of recognition, then, becomes an extension of liberal power rather than a liberating
exercise in the interests of Aboriginal people. Aboriginal people must appear different enough
to be recognised on the basis of this difference, yet at the same time not so different that they
are too alien to be recognised. Resultantly, as Povinelli explains, ‘national failures to provide
even basic economic and social justice’ are rendered ‘local failures of culture and identity’
(2002: 56). Liberal recognition thus perpetuates Indigenous injustice.

Athanasiou asks the important question of how one might survive a liberal model of recognition
writing that:
…The perspective of liberal recognition, which is often too easily celebrated as a secure
way to the resistant subject’s survival and which sees (the promise of) full and final
recognition as the end of politics, fails to ask what the conditions of recognition are.
Does recognition, and its prerequisites of assimilation, amount to the subject’s selfdetermined life or to her survival as merely living in matrices of self-definition provided
by regulatory power? How can political signifiers that designate subject positions in
terms of gender, sexuality, race, ethnicity, and class retain their contingency and
openness to future rearticulations? To ask such questions, I think, is to keep open the
question of how one survives recognition and the regulatory power upon which
recognition is necessarily premised, even if liberal recognition is indeed that which we
cannot want (Butler & Athanasiou 2013: 78-79).
For Butler, the effectiveness of recognition depends on Indigenous peoples’ ‘ability to function
as subjects who can instrumentalise state power without becoming subjugated by it’ (Butler &
Athanasiou 2013: 83), even if it is ‘that which we cannot want’ (Butler & Athanasiou 2013:76).
Canadian First Nations scholar Glen Coulthard (2007), in his paper “Subjects of Empire:
Indigenous Peoples and the ‘Politics of Recognition’ in Canada” provides a comprehensive
answer to Athanasiou’s question of how one might survive recognition. He argues against the
assumption that in order for Indigenous people to thrive as self-determining actors, the state
must afford them cultural recognition and institutional accommodation. For Coulthard, the
belief that through instrumentalising institutionalised liberal regimes of reciprocal recognition,
Indigenous people would be better positioned to realise their status as self-determining agents
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is a highly problematic and contradictory one in colonial contexts (Coulthard 2007: 442).

Coulthard (2007; 2014) draws attention to the logic underpinning the liberal recognition
agenda: that is, recognition is conceived of as ultimately being ‘granted’ or ‘accorded’ to a
suppressed group by the dominant group. He too argues that the need for recognition is by
nature, non-reciprocal, given that the colonial state does not require recognition from the
formerly self-determining communities on which it is founded. This underlying logic, then,
innately limits the ability of any state model of recognition to modify or transcend the power
dynamics at play in colonial relationships (Coulthard 2007: 443). Instead, the more likely
outcome is a form of cultural ‘hybridity’, where the coloniser simultaneously ‘affirms and
excludes’ the colonised and also continues to ‘define itself as different and superior’ (DarianSmith 1996:294). Drawing on the work of Fanon, and in critique to Taylor’s interpretation of
Fanon’s work, Coulthard demonstrates how the liberal recognition paradigm sustains the
project of colonisation and inevitably leads to subjection and domination. He writes:
… purportedly diversity-affirming forms of state recognition and accommodation
defended by some proponents of contemporary liberal recognition politics can subtly
reproduce nonmutual and unfree relations rather than free and mutual ones. At its core,
Fanon’s critique of colonial recognition politics can be summarized like this: when
delegated exchanges of recognition occur in real world contexts of domination the
terms of accommodation usually end up being determined by and in the interests of the
hegemonic partner in the relationship (Coulthard 2014: 71-72).
While Coulthard’s work may appear fatalistic, he goes on to call for a transformative practice
of self-recognition. Upon his re-reading of Fanon’s work, he argues that the colonised must
‘turn away’ from the colonial state and resist the ‘assimilative lure’ of its statist recognition
agenda. Instead, they must initiate their own practices of self-determination and freedom
(Coulthard 2007: 456).
The overarching message of Coulthard’s work is that the master’s tools will never dismantle
the master’s house (Thompson 2015). Seeking emancipation from the coloniser thus becomes
paradoxical for the colonised given that the colonial state sanctions recognition, in order to
manage Indigenous people and postcoloniality. The state protects its interests by constructing
recognition with its interests in mind. This is how recognition becomes associated with
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conditionality or conditional recognition (Howard-Wagner 2016a). Indigenous people have no
choice but to struggle with the conditional space of recognition offered by the state (Kowal
2015: 117). This is evident in Australian state policy that attempts to afford Aboriginal peoples
the right to self-determination. For instance, Mick Dodson expressed concern about the
Commonwealth’s policy of self-determination, deeming it a ‘limited privilege extended by the
Government’ (Commonwealth of Australia 1993: 42). As he continues:

Accordingly, self-determination, considered as a component of the Commonwealth
social justice policy, is not a matter of right: when finally reduced, it is a welfare
measure directed at Aboriginal and Torres Strait Islander peoples. It may accord a far
greater degree of respect and dignity to our peoples than past welfare measures. But it
nonetheless rests on a policy decision taken by the Commonwealth Government about
us. It does not recognize our collective right, as distinct peoples. Under the ICCPR the
right to self-determination is founded on inherent human dignity. It is not founded on
dignity accorded as a matter of government policy (Commonwealth of Australia 1993:
43)

The instructive critiques of the liberal politics of recognition formulated by these scholars
provides a practical tool for examining state-based recognition models in colonial contexts by
taking into account the power dynamics at play. It is through this lens that this thesis explores
the political and statutory shift in Aboriginal child welfare from one of mis- and nonrecognition to one of liberal recognition. In the context of Indigenous child welfare in
Australia, recognition politics have entered the public sphere via the struggle for Aboriginal
self-determination and participation in child protection decision-making. The above accounts
of recognition suggest that the politics of recognition are constituted by the formation of spaces
both in the abstract and material senses. These spaces of recognition are constantly contested
and negotiated by those inhabiting them (Kowal 2015). I frame Care Circles as a space borne
out of a broader regime of liberal recognition in relation to Aboriginal child welfare. That is, I
consider the Aboriginal Care Circle pilot program as a state-imposed recognition space of
cultural accommodation aimed at increasing Aboriginal self-determination and participation
within a broader politics of liberal recognition. This thesis demonstrates how models of
empowerment are severely limited when operating within this framework, functioning as a
vehicle of whiteness and allowing whiteness to maintain its position of domination.
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2.5 The pervasiveness of whiteness
In the context of this thesis, then, the body of literature that names and examines whiteness is
necessary for an analysis of the workings of Care Circles and the toxic child welfare system in
which it sits and where Aboriginal children remain disproportionately represented. It is
important to note that this research was not, from the outset, a study of whiteness. Rather, the
insights provided by the body of scholarship pertaining to whiteness emerged as both relevant
and useful for explaining some of the pernicious workings of Care Circles.

The basic premise of whiteness studies is that whiteness is socially constructed and a form of
property that one possesses, invests in and profits from (Lipsitz 1998). Whiteness is not
defined, nor should it be understood, as the colour of one’s skin but rather as ‘the analytic
concept encapsulating the racially defined discourses that shape power relations and a society’s
racial, cultural and social hierarchy’ (Walter and Baltra-Ulloa 2016: 30). The socially
constructed nature of whiteness does not mean that it is ‘unreal in [its] material and discursive
effects’ (Frankenberg 2001:76). Rather, whiteness is a political behaviour, political category,
and an institution. It refers to the unequal distribution of power and who is included and
excluded along racialised lines (Yassine 2020: 92). Starting with an acknowledgement of this
allows us to engage with whiteness and its implications.

While providing a definition for the term whiteness is inherently challenging, a number of key
themes resonate throughout recent academic work concerning the problematic of whiteness
and its conception both as an analytic tool and a mode of lived experience. Firstly, that there is
significant privilege and power attached to whiteness and being white (McIntosh 1990).
Secondly, that much of this white privilege emanates from the monopoly that whiteness has
over the norm (Ganley 2003:12-13). Thirdly, that both its attached privilege and normativity
operates via its invisibility.

For many, if not all, whiteness studies scholars, the social reality of white privilege is a central
tenant and underlying assumption that guides research and interrogation of how whiteness is
established and maintained (Rasmussen et al 2001:3). This is what Charles Mills terms the
‘Racial Contract’, a set of formal and informal, conscious and unconscious agreements that
have the overarching purpose of differentially privileging those positioned as white at the
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expense of the nonwhite other. As Mills (1997: 11) writes: ‘All whites are beneficiaries of the
Contract, though some whites are not signatories to it’. Mills employs the concept of the Racial
Contract to describe the broader system of white domination at play in modern society
regardless of whether one positioned within the white location might place themselves on the
side of the oppressed in this process. White privilege thus becomes systemic and inescapable.

Closely tied to the concept of white privilege is the idea of whiteness as normative. As Maher
and Tetreault (1997: 324) write: ‘Whiteness, like maleness, becomes the norm for ‘human’’.
Thus whiteness as normative, is tantamount to humanity. This renders race, paradoxically to
whiteness, as abnormal and as a category of difference or deviance from the social norm
(Hartigan 1997). The power of whiteness is made clear in that: ‘White people set standards of
humanity by which they are bound to succeed and others bound to fail’ (Dyer 1997: 9).
Moreton-Robinson (2004a: vii) defines whiteness as ‘the invisible norm against which other
races are judged in the construction of identity, representation, subjectivity, nationalism and
the law’. Whiteness then, as an embodied social construct, forms the invisible standard by
which all else is determined and judged. Whiteness is the norm operating within institutions
and as such both influences decision-making while at the same time defining itself by what it
is not (Moreton-Robinson 2015:52). Hartigan (2005:1) too, defines whiteness in similar terms
stating that:

Whiteness, as a concept honed by academics and activists, asserts the obvious but
consistently overlooked fact that whites are racially interested and motivated.
Whiteness both names and critiques hegemonic beliefs and practices that designate
white people as “normal” and racially “unmarked”.

Whiteness is thus rendered normal to those who occupy its location, experience and perform
it. It does not, however, become normalised to those who are subjugated by it.

What becomes apparent, then, is a common thread between explorations of whiteness as both
privilege and normative: that whiteness is unmarked, unnamed and invisible. It is the
invisibility of whiteness to those situated within the white position that cements its status as
the dominant and unchallenged racialising order. It is argued that the invisibility of whiteness
to white people, an indifference to white privilege and the stronghold whiteness has over the
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norm, embeds it in everyday social relations and institutional practices. This is why the marking
of whiteness, rendering it visible and unveiling it, is seen as critical to dismantling it
(Frankenberg 1997; Howard-Wagner & Spanierman 2015; Rodriguez 2000; Watson,; Tascón
& Ife 2020).
Yet, given that whiteness operates invisibly and normatively, ‘as the seemingly un-raced center
of a racialized world’ (Rasmussen et al 2001: 10) it is, at the same time, hypervisible to people
from non-white other social locations. As noted earlier, discussions of whiteness as a form of
power have existed since the end of the nineteenth century.

Although whiteness is characterised as invisible, it is important to note that it is often
characterised as such from the perspective from which whiteness is experienced, that, is it is
invisible only to those positioned within the white location. Whiteness is allegedly absent but
in actuality present, deeply embedded within contemporary discourses and highly visible to
those outside of the white location (Garner 2007: 43).

In considering the broad themes presented above, we must at the same time, recognise that
whiteness is context-specific. The bulk of the influential scholarship on whiteness derives from
the specific history of the US, namely, black slavery, Civil Rights and mass migration. In
Australia, whiteness is distinctly colonial and founded on the denial of Indigenous sovereignty
(Salter 2013: 32). As such, the Australian whiteness scholarship seeks to push whiteness
studies towards a deeper engagement with the history of colonialism and critical postcolonial
thought (Carey & McLisky 2009), ‘re-orienting’ whiteness from its US grounding to account
for contextual variations (Kolchin 2002).

Central to any understanding of colonial whiteness is its embodied assumptions about
Indigenous knowledges that Moreton-Robinson (1999: 32-33) terms Terra Knowlegius,
derived from the similar fiction Terra Nullius on which Australia is founded on. She writes:

Knowledges that exist outside the realm of white western knowledge are perceived as
being available for appropriation because they are positioned as unknown and therefore
free…this theft is based on a white fiction that I term ‘Terra Knowlegius’.
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The normalisation of Terra Knowlegius is driven by a scientific hierarchisation of knowledge
and scientific rationalisation that positions white epistemologies and ontologies as superior,
truthful and free-from-bias. Indigenous knowledges and cultures are therefore perceived as
only being able to ‘add to western knowledge’ via seemingly rational applications (Salcombe
2000 cited in Salter 2009: 89). As such, ‘White ways of knowing is the worthy and final arbiter’
(Salter 2013: 34). The power/knowledge relationship furthers understandings of the deep
colonialism of whiteness and the mechanisms through which it operates. Distinctly colonial,
epistemic whiteness is of central importance to this thesis. The mobilisation of whiteness as an
analytical tool with which to critique institutions and disciplines such as law and social work
provide useful insights for examining Care Circles – a space that sits alongside a legal process
in a context that is gatekept by the social work profession.

2.5.1 Whiteness in the law
Much of the critical scholarship that reveals the presence of whiteness in the law has developed
as a direct challenge to its underlying liberal ideology that inscribes it as ‘benign, neutral and
autonomous’ (Simpson & Charlesworth 1995:86). In spite of the liberal ideals of formal
equality, neutrality, objectivity and cultural un-bias, critical scholars share a radical scepticism
about such claims, demonstrating how concepts of race have shaped the law and the institutions
that administer it. In this regard, and in the Australian context, Indigenous scholars have
utilised a whiteness perspective in order to examine Aboriginal land rights, rights to reparation
for members of the stolen generations, the right to self-determination and sovereignty and the
recognition of customary law. Their work addresses the intersections between postcolonialism
and race in the Australian legal system resulting from the process of colonisation, that is, the
invasion and subsequent colonisation of what was to become known as Australia, by the British
in 1788.

Unlike in New Zealand, Canada and the United States, no treaty was entered into between the
British and the Indigenous people which occupied the land, and with the declaring of Australia
as terra nullius the legal recognition of any pre-existing Indigenous institutions was eliminated
(Howard-Wagner 2010). The white legal system failed to recognise that Aboriginal people had
any connection to the land as either custodians or owners in the European sense (HowardWagner 2010). It also failed to recognise the laws of Aboriginal peoples and their communal
mechanisms for resolving disputes, imposing the British laws which embodied the values of
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another culture (Behrendt 1995). Thus, the law was the instrument by which the British claimed
they had rightfully dispossessed Aboriginal people. Even with the 1992 High Court Mabo v
Queensland (Mabo) decision, which saw the use of terra nullius for the purposes of white
settlement deemed a legal fiction and the subsequent creation of ‘native title’ under the Native
Title Act 1993 (cth), Indigenous sovereignty has not been actualised.

Examples of the mobilisation of whiteness scholarship in the Australian context can be found
in Moreton-Robinson’s (1998; 2001; 2004b) critiques of the High Court decisions in Mabo,
Wik v Commonwealth (Wik) and Yorta Yorta Aboriginal Community v Victoria (Yorta Yorta).
In relation to the successful claims to land in Mabo and Wik, Moreton-Robinson writes that
they were ‘won playing by White rules’ (Moreton-Robinson 1998:12). She continues:

Tragically and ironically, even though we were dispossessed of our lands by white
people, the burden of proof for repossession of our lands is now placed on us, and it
must be demonstrated in accordance with the White legal structure in courts controlled
by predominantly White men… Whiteness is centred by setting the criteria for proof
and the standards of for credibility (Moreton-Robinson 1998:12).
In Moreton-Robinson’s (2004b) critique of the unsuccessful Yorta Yorta native title claim
wherein the High Court agreed with the Federal Court’s judgment that ‘the tide of history’ had
‘washed away’ the Yorta Yorta Aboriginal community’s right to land, she demonstrates how
whiteness is epistemologically privileged and thus:

the possessive logic of patriarchal white sovereignty works ideologically to naturalise
the nation as a white possession by informing and circulating a coherent set of meanings
about white possession as part of common sense knowledge and socially produced
conventions…The law in Australian society is one of the key institutions through which
the possessive logic of patriarchal white sovereignty operates (Moreton-Robinson
2004b:1,3).

Whiteness has also been operationalised to analyse Stolen Generations litigations. After
Bringing them Home, some members of the Stolen Generations sought to litigate the legitimacy
of their removals and seek damages. The inherent whiteness of the legal system has been
discussed in relation to the unsuccessful cases involving reparations sought from the
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Commonwealth for injustices suffered by members of the Stolen Generations (Cunneen 2005,
Cunneen & Grix 2004; Curthoys, Genovese & Reilly 2008; Luker 2005, 2008(a), 2008(b);
Marchetti & Ransley 2005; Ransley & Marchetti 2001). Two significant decisions are
discussed.

In Kruger v The Commonwealth (1997), the applicants challenged the constitutional validity
of the Aboriginals Ordinance 1918 (NT) which allowed the removal of Aboriginal children
from their families and communities, arguing that the Ordinance breached implied
constitutional protections against genocide and implied constitutional rights to legal equality
and freedom. The High Court rejected the action, arguing that the constitutional validity of the
Ordinance must be considered with reference to societal ‘standards and perceptions of the time’
rather than contemporary perceptions. The High Court also rejected claims that the Ordinance
was enacted for the purposes of genocide and to the contrary held that it was beneficial in
intent. For Cunneen (2005: 71) this decision was centred on a ‘defence of history’, or of a
particular colonialist history. Marchetti & Ransley (2005: 543-544) argue that the judicial
decision making in Kruger was racially motivated and ‘hidden in the unconsciousness of the
judicial officers’ in that it stems from ‘a long history of racial dissension in Australia and an
unwillingness on the part of the non-Indigenous population to recognise that the Indigenous
population continues to suffer as a result of colonization’.

In Cubillo and Gunner v The Commonwealth (2000) an action was brought against the state
for the removal of Aboriginal children under the Ordinance; however, given the decision in
Kruger, the plaintiffs based their claim in relation to other legal rights such as wrongful
imprisonment and breaches in the duty of care, the duty to act in good faith, and fiduciary
duties owed to them by the Commonwealth Government. The Federal Court found that the
plaintiffs had not met the required burden of proof to substantiate their causes of action. A
common critique of this decision is that whiteness functioned in the judicial treatment of
evidence (Cunneen 2005; Luker 2005; Luker 2008(b); Ransley & Marchetti 2001).
Documentary evidence that conformed to Western constructions of legitimate knowledge and
legality and lends itself well to a legal positivistic method of judicial interpretation, was given
preference over oral histories and ‘narrative’ based Indigenous knowledges (Ransley &
Marchetti 2001; Luker 2008(b)). As such, the legal system has the power to ‘construct,
reinforce, prioritise and legitimise particular forms of knowledge, particularly written
documentation, as evidence, while dismissing oral traditions as uncertain, unreliable, partial
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and impermanent’ (Cunneen 2005: 69). For Ransley & Marchetti (2001: 142) Cubillo and
Gunner demonstrates that ‘the recognition of cultural differences is superficial, and the
underlying Whiteness of the legal system remains unchallenged’ where legal culture ‘rests on
inherent assumptions of Whiteness, in relation to law, culture and the nature of Australian
society generally’. Thus, given that the law is a social institution, whiteness penetrates its
assumptions and exercises of power and remain a barrier to the attainment of justice and rights
for members of the Stolen Generations. These analyses of Stolen Generations litigations point
to a legal system and area of jurisprudence with assumptions and ways of judging that are
incompatible with the unique historical reality of Aboriginal people in settler colonial
Australia.

This thesis builds on this scholarship by demonstrating how the potential for overcoming
whiteness in child protection processes and practice is impeded given that whiteness operates
within and is fostered by a liberal regime of recognition. It also contributes to understandings
about how the social work profession is informed by whiteness.

2.5.2 Whiteness in social work
There is a growing body of scholarship about how the child protection system, and the social
work profession who gatekeep this institution, can be thought of as a key institution that
practices and maintains whiteness (Abrams & Gibson 2007; Bennett et al 2013; Gray, Coates
& Yellow Bird 2013; Jeyasingham 2012; Briskman 2014; Tascón & Ife 2020; Walter & BaltraUlloa 2016; Walter, Taylor & Habibis 2011, 2013; Young 2004, 2008; Young & Zubrzycki
2011;). Notably, social work educator, Susan Young (2004), argues that social work in
Australia is ‘yet to fully engage with an understanding of itself as racialised and to explore
what this might mean for practice’ (2004: 104) and as such, social work policy and practice
concerning Indigenous child protection remains a site of whiteness where ‘the profession of
social work is complicit in the unmarked race privilege of social policy and its continuing
material and discursive violence perpetrated on Indigenous people’ (Young 2008:116). More
recently, in Disrupting Whiteness in Social Work, editors Tascón & Ife (2020: 2) argue that
‘the whiteness of social work is a consequence of the whiteness of its knowledge’. Drawing on
Boaventura de Sousa Santos’ seminal work, Epistemologies of the South, they charge social
work guilty of epistemicide by virtue of the dominance of white Western knowledge at the
expense and devaluing of other knowledge systems. They describe social work as being
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defined from a privileged white Western perspective and located in the institutions of ‘Western
Modernity’ such as universities and government bureaucracies. Gamilaraay social worker and
social work educator Bindi Bennett likewise points to epistemicide in social work wherein a
systematic destruction of Indigenous knowledges occurs (Bennett 2020: 45-46).

In essence, what is valued and what matters is informed by and is reflective of whiteness.
Maggie Walter, Sandra Taylor and Daphne Habibis (2011, 2013) concur in both their article
‘How white is social work in Australia?’, and their later book chapter ‘Australian social work
is white’ which responds to the former title. These works critically engage with whiteness
theory and Bourdieu’s concept of habitus to explain the root of this complicity. The authors
draw attention to the social, economic, cultural and geographic separation of the profession
from the Indigenous people that it services in that the majority of non-Indigenous Australians
live their everyday lives in an ‘Indigenous free zone’ (2011:9) and thus the ‘White habitus’
(2011: 7). Accordingly, ‘Indigenous Australia is an idea, not a lived experience…as [social
work] professionals, we participate predominantly in the habitus of the White middle class’
(Walter et al 2011: 11). Given that our habitus confirms our worldviews as natural and
determine our frames of judgement and interpretation, social work’s occupation of the ‘White
habitus’ furthers the colonising project. Whiteness also penetrates the norms, culture and
frames of judgement of professionals working in large bureaucracies, such as statutory child
protection workers, as explored in depth in the report of the Independent Review of Aboriginal
Children in Out-of-Home Care, Family is Culture (Davis, 2019).

A case file review process, conducted as part of the independent review, generated a significant
amount of qualitative data about ‘on-the-ground’ casework practice with Aboriginal children
and families. Drawing on sociologist, Robert Merton’s, work on how individuals adapt to a
normative order such as the NSW statutory child protection department, the review suggested
that casework practice was imbued with ritualism, where ‘caseworkers take comfort in the
rituals of casework, such as safety assessment and risk assessment while losing focus on the
goal of child protection, to reunite children with their families’ (Davis 2019: 25). A stark
example of ritualism was demonstrated vividly and persuasively through case studies and
discussion of caseworker non-compliance with the Aboriginal Child Placement Principles and
its core elements of partnership, participation, placement and connection.

49

In practicing and maintaining whiteness within the child protection institution, statutory child
protection workers, as social work professionals, act as legal gatekeepers. Socio-legal scholar,
Lynn Mather (2016), gives consideration to law’s gatekeepers, defining them as those who
give meaning to law and legal categories and who reinforce particular social orders through
their social practices. A legal gatekeeper is an official who decides ‘who goes inside the law
and who is excluded…who is entitled to legality, who has legal rights or is subject to law’s
power, and who does not exist in a legal sphere’ (Mather 2016: 185-6). Gatekeepers, through
the process of gatekeeping, ‘confer legal identities and resources on some, while denying them
to others’ (Mather 2016: 190). Hence, law’s gatekeepers are powerful legal actors or groups
with the ability to make decisions about who has access to legal spaces and who does not, as
well as the nature of law and legality itself. The obvious example offered by Mather is the
police, who operate as the traditional gatekeepers of the criminal justice system and give
meaning to the law’s they enforce. In the same way, I consider statutory child protection
workers (caseworkers, casework managers and legal representatives) as gatekeepers of the
child protection system, whose values, behaviours and practices simultaneously shape and
solidify the system of power in which they are enmeshed. Conceptualising child protection
workers in this way allows us to emphasise the significance of their epistemological and
ontological connection to whiteness in the context of their gatekeeping functions in that their
practices are normalised at an institutional level. This is significant given their daily role in
making decisions for children and families with potentially life-changing implications (Fluke
et al 2020).

2.6 Decolonisation
Decolonisation is conceptualised as the pathway or process for attaining justice for Indigenous
peoples. Justice carries and imparts different meanings and associations, contexts and
perspectives. It is a multidimensional phenomenon (Holder 2016: 1). While it has been argued
that justice for Indigenous peoples can never be realised without the recognition of Indigenous
sovereignty (Watson 1997), in lieu of such a system of laws ‘there remains a need to direct
greater attention to the non-Indigenous players who participate in determining Indigenous
claims for justice’ (Cavanagh and Marchetti 2015: 45). It is in this spirit, the spirit of
decolonisation that this thesis is positioned. The ever-growing body of scholarship that calls
for decolonisation transcends traditional disciplinary boundaries and is united in its pursuit of
Indigenous justice through a critique of the dominance of white western framed institutions
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and their policies and practices. In doing so, this scholarship treads the peripheries of wellestablished disciples such as social work (Bennett, Green, Gilbert & Bessarab 2013; Briskman
2014; Gray, Coates, Yellow Bird & Hetherington 2013; Walter & Baltra-Ulloa 2016),
criminology (Blagg 2016; Cunneen 2007, 2018 ), political theory (Coulthard 2007, 2014;
Turner 2004, 2006) and critical legal theory (Moreton Robinson 1998b, 2001, 2004a; Libesman
2007a & b, 2014, 2019), sociological and socio-legal (Howard-Wagner 2005, 2016a, 2018;
Cripps 2012, Cripps & Laurens 2016), and the methodologies (Tuhiwai Smith 1999; Wilson
2001, 2008; Cunneen & Rowe 2014) that determine the formation of their knowledge bases.
While the material subject of the work of these scholars is drawn on at various points
throughout the thesis, I wish to describe the broader framework that they adopt and which binds
their work in the first instance.

Scholars working within a decolonisation framework argue that in order to understand the
contemporary injustices experienced by Indigenous people, the nuanced historical context in
which it is situated is of critical importance. That is, if we wish to understand contemporary
forms of oppression and inequality, we must understand and examine the path into the present.
Thus, decolonisation frameworks begin with an acknowledgement that colonisation is an
ongoing project rather than a historical event (Tuhiwai Smith 1999). Decolonisation is not a
metaphor, nor are the human rights principles that underpin its agenda an ideological construct.
It is a lens through which we can begin to dismantle mainstream systems of control that
underpin colonial relationships and reinforce white power and privilege. That is, it has very
real and practical ends. As Blagg (2016) argues, to simply remove the controls that mainstream
society impose onto the colonised Indigenous other will not result in the desired decolonising
of institutions. Decolonisation requires investment in, and commitment to, empowerment
strategies, healing processes and social programs (Blagg 2016: 3). But it also sets a benchmark
of how we can examine these initiatives as either a continuation of the colonial project or a
departure from it. With respect to the child protection system, decolonisation means genuine
equal partnerships and shared jurisdiction with Aboriginal communities over decision-making
for Aboriginal families (HREOC 1997; Libesman 2004; 2007a; 2007b; 2008; 2014; HarrisShort 2012). Meaningfully recognising Indigenous self-determination alongside equitable
funding and resources to enable the actualisation of self-determination are key (Blackstock,
Bamblett & Black 2020).
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2.6.1 Decolonising Indigenous child welfare via a human rights framework
The child protection system continues to be a contested public policy arena in which numerous
calls are being made for systemic reform that would move it away from crisis-based,
interventionist responses towards a more preventative, strengths-based and holistic approach
(Tune 2016; Davis 2019; Family Matters 2020). Much of the contemporary scholarship around
Indigenous child welfare gives attention to the immediate need to decolonise the space via a
human rights framework (Bamblett & Lewis 2006, 2007; Blackstock, Bamblett & Black 2020;
Briskman 2014, 2016; Cripps & Laurens 2016; Frankland, Bamblett & Lewis 2011; HarrisShort 2012; Libesman 2004, 2007a, 2007b, 2008, 2014, 2019). Cripps & Laurens (2016), for
example, articulate a human rights approach to Indigenous children’s welfare as comprised of
two aspects that work together to achieve a positive outcome:

First, a human rights approach aims to address the structural inequality and resultant
poverty that is endemic in many Indigenous communities. Second, it seeks to recognise
Indigenous children’s right to a cultural identity, recognising that a cultural identity is
a significant source of wellbeing. (Cripps & Laurens 2016: 77)

The body of work by Terri Libesman (2004; 2007a; 2007b; 2008; 2014; 2019) challenges the
Australian child welfare system through a rights-based conceptual framework and analysis
with a focus on Indigenous children’s right to cultural identity and the interconnections with
this right to the collective right of Indigenous peoples to self-determination and sovereignty.
One of the great contributions Libesman makes to the post-Inquiry scholarship is her
engagement with Indigenous rights to self-determination and sovereignty at both the theoretical
and practical levels. She writes:

Inclusion of principles of self-determination in decision making with respect to
Indigenous children’s welfare and well being…challenges the dominant Eurocentric
child welfare frameworks which are prevalent in western countries with Indigenous
minorities such as Canada and Australia. Culture is reproduced through children and
this magnifies the connection between principles of self-determination and Indigenous
children’s cultural care, their well being and their communities’ well being (Libesman
2014: 38-39).
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Libesman utilises a human rights approach to provide a theoretical framework for selfdetermination with respect to children’s welfare and wellbeing. Libesman considers whether
international law, which by nature is universal and general, can contribute effectively to the
establishment of standards and monitoring mechanisms which respond to local and pervasive
problems experienced by Indigenous children and their families (Libesman, 2007a:283). With
reference to the United Nations Convention on the Rights of the Child (United Nation 1989,
‘UNCRC’) and in the context of evolving understandings of principles of self-determination in
international law as they relate to Indigenous children, she raises two fundamental
questions: ‘Can collective and group values be accommodated in an individual human rights
framework?’ and ‘What is the relationship between the right to self-determination and
Indigenous children’s rights?’ (Libesman, 2007a: 283).

Libesman acknowledges that universal rights are often criticised because they are expressed at
such an abstract level that they are of little assistance in resolving specific disputes and that
their indeterminacy opens the possibility for use of different principles to justify different
political choices. For instance, the best interests of the child principle, Article 3 of UNCRC,
could be used to defeat Aboriginal Child Placement Principles, which prioritises retention of
children in an Indigenous environment, while Article 30, the recognition of Indigenous
children’s rights to their culture, could be used to validate such a principle (Libesman, 2007a:
285). She notes here that even if the ideal of universal values is challenged by conflicting claims
and experiences, this does not necessarily detract either from the ideal or from the process of
attempting to resolve these conflicts. Often participating in disagreement and compromise may
be a part of the process of broadening cross-cultural understanding and gaining a broader
capacity to take competing views into account when thinking about or establishing
international human rights standards. Iris Marion Young suggests that ‘By means of openness
and questioning, as well as efforts to express experience and values from different perspectives,
people sometimes understand one another across difference, even when they do not identify
with each other’ (Young, 2001:225). International forums provide an alternative to state
institutions within which claims and values can be tested and legitimated. At a national level,
international human rights instruments like UNCRC offer, by virtue of their generality, a
relatively neutral common ground for dialogue about culturally contested values and standards.
Therefore, Libesman highlights the complexity of how judgements are to be made across
cultural divides, a complexity which is crucial to the formulation of Indigenous rights.
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She contends that by broadening the application of principles of self-determination, the
opportunity to begin to address the complex process of pluralising international human rights
standards presents itself, thereby moving away from claims of universal essentialism
(Libesman 2007a). She suggests that any serious attempt to comply with Article 3 with respect
to Indigenous children is dependent on implementation of Article 30. If the underlying
problems which undermine Indigenous families, communities and children’s enjoyment of
human rights are to be addressed, those most likely to understand and have the insight to
address these problems are people from within these communities. If the general principles
which guide the UNCRC and the Articles which apply to all children are to be effectively
applied to Indigenous children, they need to be interpreted in the context of Indigenous
children’s right to their cultural identity and therefore through a cultural lens. Thus, the right
to self-determination is a prerequisite to the enjoyment of all other human rights.
Libesman’s central argument that effective child protection and welfare requires the principle
of self-determination gives rise to another key argument made across her work; that is, selfdetermination must permeate all aspects of legislation, service design and delivery (Libesman,
2007b:18). Her rights-based theory of self-determination offers practical implications for
Indigenous child welfare in Australia. It also offers a critical lens through which to examine
attempts to afford self-determination to Indigenous communities through programs like Care
Circles in the absence of self-determination across all aspects of the child protection system.

2.7 Conclusion
This chapter has focused on exploring Indigenous justice. Collective rights to selfdetermination lay at its foundation and are a requisite for decolonisation, yet the pathways to
achieving this offered by hybridity and a liberal politics of recognition are inherently limited
because it relies on the coloniser to afford self-determination to the colonised and determine
its nature. Under this schema, whiteness remains normative, dominant and unchallenged. This
is the lens through which I examine the Care Care model and interpret the findings of the study.
Drawing on these concepts, this thesis will examine Indigenous justice as practice in the Care
Circle space and its limitations in the absence of justice as position.

Prior to an analysis of the findings of this research, I will utilise the schema described in this
chapter to bring a critical lens to the literature pertaining to alternative and innovative models
of Indigenous justice in Chapter Four and return to these concepts when describing the
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methodology employed by this research in chapter five. But first, I outline the development of
the mainstream child protection system in Australia including its discursive and epistemic
underpinnings and how they have come to bear on Aboriginal children, families and
communities over time in the chapter that follows.
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CHAPTER THREE – HISTORICISING AND
CONTEXTUALISING TWO WORLDS IN CHILD
PROTECTION
3.1 Introduction
Contemporary policy and practice are informed by, and depend on, a distinct set of sociopolitical and historical conditions. To understand the law and policy context in which the
Aboriginal Care Circle program operates, this chapter reviews the social, legal and political
history of statutory child protection and how this has differed for Aboriginal children. The
application of an ‘untimely’ ethos renders the present as something to be problematised and
deconstructed rather than as inevitable (Parton 2014: 2).

A key theme within this chapter is the way in which paternalism underpins child protection
policy and decision-making. Broadly speaking, paternalism refers to ‘government as a benign
parent’ (Blackburn 2008: 270) that assumes the right to restrict individual choice in order to
change behaviour just as a parent does with their child. This is done without consent based on
the perceived best interests and welfare of citizens (New 1999: 65). Paternalism is most often
discussed in relation to welfare policy. ‘Old’ and ‘new paternalism’ are distinguished on the
basis that the former provided welfare based on entitlement or right with limited state
interference in the lives of recipients, whereas ‘new’ paternalism involves close government
supervision of welfare recipients and support is conditional on state-imposed behavioural
requirements (Mead 1997). In opposition to the liberal democratic values upon which western
nations are founded, ‘new’ paternalism is a key feature of contemporary neoliberalism which
extends the reach of market economic values to all facets of social and political relations or
what Soss et al (2011) and Wiggan (2011) term ‘neoliberal paternalism’.

In child welfare policy, paternalism has a more complex rationality and enactment. Paternalism
has its roots in the doctrine of parens patriae which dictates that the state must take a role in
ensuring the wellbeing of children when parents are seen to fail in this duty. Paternalism is
characterised as both necessary and justifiable for ‘child welfare’, which refers to a specialised
field of state-based and public social work practice and the services geared towards protecting
children from maltreatment and promoting their wellbeing (Samantrai 2004: 3). Paternalist
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child welfare policy exists to protect the best interests of children; however, its target is their
parents. Critically, we can identify significant shifts in thinking about the relationships between
children and families, and the role of the state and its professionals in this relationship. This is
a crucial step in understanding mainstream contemporary child protection systems and the
underlying principles and ideologies that inform its practice.

Mainstream child protection systems in Australia, including in NSW, continue to govern and
regulate Aboriginal child welfare. The enactment of ‘paternalistic racism’ or ‘white
paternalism’ throughout Australia’s history involves a process in which the freedom and
autonomy of a minority race is defined, restricted or regulated by the majority (white) race
(Hall 2005). When thinking about paternalism in relation to Aboriginal people, I frame it as a
practice of whiteness. As Giroux (1997: 295) argues:

Analysing whiteness as a central element of racial politics becomes useful in
exploring how whiteness as a cultural practice promotes race-based hierarchies,
how white racial identity structures the struggle over cultural and political resources,
and how rights and responsibilities are defined, confirmed, or contested across
diverse racial claims.

One testimony from Bringing Them Home exemplifies white paternalism in its most
devastating form. John’s Story shares the account of an infant, John, removed from his family
in the 1940s and placed in the Bomaderry Children’s Home in Nowra before being moved to
Kinchela at 10 years. An extended quotation from his heartbreaking story grounds the
theoretical position assumed in this thesis in relation to white paternalism:

We didn't have a clue where we came from. We thought the Sisters were our parents.
They didn't tell anybody - any of the kids - where they came from. Babies were coming
in nearly every day. Some kids came in at two, three, four days old - not months - but
days. They were just placed in the home and it was run by Christian women and all the
kids thought it was one big family. We didn't know what it meant by 'parents' ‘cause
we didn't have parents and we thought those women were our mothers.
I was definitely not told that I was Aboriginal. What the Sisters told us was that we had
to be white. It was drummed into our heads that we were white. It didn't matter what
shade you were. We thought we were white. They said you can't talk to any of them
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coloured people because you're white.
I can't remember anyone from the welfare coming there. If they did I can't remember ...
We hardly saw any visitors whatsoever. None of the other kids had visits from their
parents. No visits from family. The worst part is, we didn't know we had a family.
When you got to a certain age - like I got to 10 years old ... they just told us we were
going on a train trip ... We all lined up with our little ports [school cases] with a bible
inside. That's all that was in the ports, see. We really treasured that - we thought it was
a good thing that we had something ... the old man from La Perouse took us from
Sydney - well actually from Bomaderry to Kinchela Boys' Home. That's when our
problems really started - you know!
This is where we learned that we weren't white. First of all they took you in through
these iron gates and took our little ports [suitcases] off us. Stick it in the fire with your
little bible inside. They took us around to a room and shaved our hair off ... They gave
you your clothes and stamped a number on them ... They never called you by your
name; they called you by your number. That number was stamped on everything.
If we answered an attendant back we were 'sent up the line'. Now I don't know if you
can imagine, 79 boys punching the hell out of you - just knuckling you. Even your
brother, your cousin.
They had to - if they didn't do it, they were sent up the line. When the boys who had
broken ribs or broken noses - they'd have to pick you up and carry you right through to
the last bloke. Now that didn't happen once - that happened every day.
Before I went to Kinchela, they used to use the cat-o'-nine-tails on the boys instead of
being sent up the line. This was in the 30s and early 40s.
Kinchela was a place where they thought you were animals. You know it was like a
place where they go around and kick us like a dog ... It was just like a prison.
(Confidential evidence 436, New South Wales in HREOC 1997: 166 – Emphasis
added)
John’s Story describes in detail the suffering experienced by Aboriginal children who were
forcibly removed from their families, kin and culture as a result of racist white paternalism.
This chapter will explore how Aboriginal child welfare has been underpinned by white
paternalism, thereby distinguishing it from mainstream child protection. I contextualise the
principles of Indigenous justice, discussed in Chapters One and Chapter Two as centering on
self-determination and cultural continuity, that have emerged out of this history and consider
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the capacity for Indigenous justice to be achieved. A necessary starting point is to outline the
ideologies and discourses underpinning mainstream child protection in order to examine the
foundational whiteness of the mainstream child protection system. Following this, I give an
overview of the colonisation of Aboriginal children, families and communities before
discussing the experiences of Aboriginal people with the contemporary child protection
system.

3.2 The development of a system of child protection
Children are thought to be the foundation of biological, social and cultural continuity,
warranting nurturing and socialisation in accordance with the prevailing norms and values of
the society in which they live. Globally, societies vest parents with the duties of protection,
socialisation and nurturance of the children they bear or adopt within the context of the family
unit. Further, they are assigned legal responsibility to raise their children in such a way that
will result in their growth into productive and responsible adult citizens (Jamrozic & Sweeney
1996). The state therefore has an interest in the eventual capacity for children to participate and
contribute to society. When parents are viewed as failing in their social obligation to provide
sufficient and appropriate care and protection for their children, the state may intervene.
Children, families and the role of the state in this relationship, however, have not always been
conceived of in this way. Both parenting and childhood are ever-changing social constructs.
As Jamrozik and Sweeney (1996:13) describe:

The changing images of childhood throughout history indicate that, at any given time,
perceptions of childhood and corresponding attitudes toward children can be
appropriately understood only in the context of the social structure and dominant
interests of societies at that time.

Tracing the evolution of the concept of parens patriae provides insight into how legal and
societal views have changed over time to position contemporary children as the most valuable
and precious resource of a society, worthy of protection within international law and those of
most nation states (Fogarty 2008; Jamrozic & Sweeney 1996; Picton & Boss 1981; Tomison
2001). The doctrine of parens patriae lies at the heart of the provision of state-based child
welfare services (Samantrai 2004: 4). In its literal translation, parens patriae means ‘parent of
his country’ or ‘parent of the state’ and has its roots in the chancery courts of medieval England
where it was the right and duty of the King to protect children (Samantrai 2004: 4). Much later,
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the essence of the parens patriae jurisdiction was described by Lord Esher MR, in R v Gyngall
[1893] 2 QB 232 at p 241 (cited in Cashmore 2012: 1):

The Court is placed in a position by reason of the prerogative of the Crown to act as
supreme parent of children, and must exercise that jurisdiction in the manner in which
a wise, affectionate, and careful parent would act for the welfare of the child.

Wider societal interest and action regarding the protection of children from maltreatment is a
relatively new phenomenon in Western societies, only emerging in the late nineteenth century
following the Industrial Revolution (Hart et al 2011; Fogarty 2008; Tomison 2001). Prior to
this, the child was regarded in law as merely the property of its father with no legal protection
against cruelty at the hands of their parents and caregivers (Swain 2014: 5; Bromfield & Holzer
2008: 12). As Hart wrote, ‘the conceptualization and treatment of children has moved the child
from being considered basically a nonentity or miniature adult to being a special class of human
being; and from property to partial person status’ (Hart 1991: 345). Western European society
had no concept of child abuse or protection or of the child as a rights-bearing citizen, with
governments intervening only in instances where children were abandoned or ‘illegitimate’.
The Poor Law provisions in England (Poor Relief Act 1601), for example, charged parishes
with the responsibility for providing support to the poverty stricken and destitute, and so
followed the begrudging, and often brutally administered, ‘support’ for abandoned children
immortalised in the writings of authors of the time such as Charles Dickens (see Oliver Twist,
for example). At this time, no specific policies for the protection of children existed.

While English Poor Law was never enacted anywhere in Australia - with a united desire of the
colonies not to replicate it - the principles underpinning English Poor Law still filtered through
in regard to the institutional care of children and welfare policies for parents (Picton & Boss
1981; Mason & Noble-Spruell 1993). The purpose of Poor Law was to protect the state from
the supposed danger to society posed by destitute children (Swain 2014: 6) and this was made
visible in the treatment of Australian children almost immediately after white settlement.
Abandoned children or those with parents who were deemed ‘socially inadequate’ were
boarded out to approved families or raised in orphanages, the first of which was established in
1795 on Norfolk Island (Tomison 2001). In NSW the first charitable child welfare institution
dates back to the 1820s (Tomison 2001).
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The rise of modernity sparked new philosophies regarding the nature of childhood, out of
which the concepts of child ‘welfare’ and ‘protection’ emerged. This was closely tied to the
development of the concepts of the ‘rights of the child’ and ‘best interests of the child’. A new
ideology of family and home placed increasing focus on children and childhood as central to
the formation of the family unit and new affectionate and romanticised views of children and
childhood became firmly embedded within society and law (Dolgin 1996:4). Children and
childhood underwent what sociologist Viviana Zelizer (1985) terms a process of ‘sacralization’
wherein the child ceased being a source of labour and assumed a position of symbolic
pricelessness. As Goddard (1996) contends, it was these changes in conceptions of the family
and childhood, along with growing interest in the rights of children which resulted in a new
interest in the abuse of children. The development of the modern child protection system is
thought of as occurring in three ‘eras’ or ‘waves’ (Scott 2006a, 2006b).

3.2.1 First and second waves: the ‘child rescue’ movement
Early manifestations of child welfare in Australia at the close of the nineteenth century
paralleled the first wave of the ‘child rescue movement’ in England and the United States.
Originally philanthropic and charitable in nature, the development of child protection
legislation that followed altered the character of child welfare services. These societies were
responsible for investigating and reporting child abuse and neglect (Jeffreys & Stevenson 1996;
Scott & Swain 2002), thus strengthening the role of non-government organisations in carrying
out early forms of child protection practice (Tomison 2001). While ‘protecting children from
abuse’ gained momentum as the vernacular of the child rescue movement, British Poor Law
ideology remained deeply embedded. Child-savers viewed ‘poverty, destitution and the illegal
activities of the lower classes as signs of biologically determined character defects’ and
embarked on a ‘moral crusade, seeking to correct and control the poor’ (Jamrozic & Sweeney
1996: 25-26).

The first wave of the child rescue movement is credited with the development of specialised
Children’s Courts and legislation to protect children from ‘overt’ child maltreatment, such as
physical abuse, across Australia (Tomison 2001). As such, the first wave of the child rescue
movement gave rise to statutory government intervention into the lives of families and a
distinct legislative approach adopted by Western nations that takes an adversarial, investigative
approach to child protection. This contrasts with the ‘family services’, inquisitorial model
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adopted by some continental European countries, particularly in Scandinavia. These models
can be broadly described as the State provision of family and community support services
intended to assist with child rearing and prevent or reduce instances of child abuse (Parton
2006).

The second wave of the child rescue movement was prompted by growing professional interest
in child abuse and maltreatment. Medical research in the United States proposed the ‘batteredchild syndrome’ to describe untreated injuries in children caused by physical abuse at the hands
of parents and/or caregivers (Kempe et al 1962). Similar Australian research investigated the
‘failure to thrive’ of neglected babies (Bialestock 1966) and severe physical and emotional
child abuse (Birrell & Birrell 1968). This generated media attention and public debate about
child abuse, redefining it as an important social issue requiring an increased government
response. With the exception of Victoria, each state responded to this call for escalated
governmental responsibility with the establishment of welfare departments, signaling a shift
towards the professionalisation of child protection in the Australian context. Picton and Boss
(1981) posit two distinct patterns in the development of Australia’s professionalised child
welfare system. First, child welfare services were child-centred not parent-focused and second,
child welfare policies prioritised the separation of the child from its parents over family
preservation (Picton and Boss 1981: 25).

3.2.2 Third wave: new ‘progressive’ ideas and a return to child rescue
By the 1970s, all Australian states and territories had introduced legislation for child protection
authorities to investigate reports of child maltreatment and remove children from ‘abusive’ or
‘neglectful’ homes. Over the next two decades, state governments refined their systems for
addressing child abuse and neglect with the shift to ‘progressive’ societal views about the needs
of families and children (Scott & Swain 2002). At this time, there was increased concern with
the interconnections between poverty, inequality and social disadvantage, and how these issues
linked to children becoming subject to statutory child protection intervention and
institutionalisation (Scott & Swain 2002). Poor Law thinking, including persistent and
longstanding societal understandings of disadvantage as being rooted in individual pathology,
was replaced with the perception that social disintegration and marginalisation caused
disadvantage. Prevention rather than protection became the modus operandi guiding state
intervention. In keeping with the shift, statutory child welfare departments adopted measures
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to empower and preserve families experiencing poverty through the delivery of community
resources and support, signalling a growing inclination to keep children within their natural
families.
The notion of ‘psychological’ parenting also emerged in the 1970s through the seminal work
of Goldstein, Freud and Solnit on the risks posed to the psychological needs of children by
existing child welfare laws and practices (Goldstein et al 1973). The authors argued that
‘psychological’ parenting took primacy over biological parenting in supporting the child to
develop self-esteem and identity. They contended that the court process aimed to ensure that
the best interests of the child were upheld, however it resulted in delays to the formation of
psychological attachment and was therefore not working in the best interests of children
because a child’s sense of time differs from that of an adult. As such, they proposed the use of
the ‘least detrimental available alternative’ principle in court-based child protection decision
making to expedite permanent placement (Goldstein et al 1973).
Not all ‘progressive’ child welfare ideas of the 1970s had longevity and the 1980s witnessed a
return of the perception of the family as the primary source of child welfare problems and
parents viewed within an individualised and pathologising frame (Dingwall et al 1983). ‘Child
rescue’ was legitimated by child protection authorities and weaponised against ‘abusive’
families through broadened definitions of what constituted child abuse. By the late 1980s, legal
definitions in each state included emotional and psychological abuse, neglect, sexual abuse,
physical abuse, and failure to thrive (Lonne et al 2009). Laws have gradually been applied to
broader and less specific behaviours which could result in child abuse and neglect and given
rise to the concept of children being ‘at risk’ (Bromfield & Holzer 2008; Jamrozic & Sweeney
1996; Scott 2006a). For instance, in the period between in 1981-2 and 1986-7, notifications of
child abuse in NSW grew from 1 971 cases to 15 673 (Jamrozic & Sweeney 1996: 98). A more
recent example of the widening definition of abuse is the inclusion of exposure to domestic
violence, in recognition of the impact of witnessing domestic violence on children’s social and
emotional development (Cashmore 2012).
A consequence of the notion of ‘at risk children’ has been to introduce a more structured
decision-making approach by child protection workers, including the use of standardised risk
assessment tools for child maltreatment investigation and decision-making (AIFS 2016). This
shift is symptomatic of the rise of what sociologists Giddens (1990) and Beck (1992) term ‘risk
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societies’ – individual and institutional preoccupation with the prediction of future potential
risks and protection from such risks – which they argue is a consequence of modernity in
Western societies. Child protection practice is now informed by a conviction that child
maltreatment is both measurable and manageable. The sequala of this is that practitioners are
held publicly accountable when a child is harmed or killed, which embeds ‘risk adverse’
practice. This shifts the system from one that reacts to reports of children ‘at risk’ to one that
is pre-emptive of risk through monitoring and surveilling children’s wellbeing in the neoliberal
age (Howard-Wagner 2016b: 88).

Critics argue that reliance on risk assessment tools puts the onus of responsibility on individuals
rather than institutions and is a protective mechanism for bureaucracies, leaving the broader
social order and structural inequalities unchallenged (Gillingham 2006; Goddard et al 1999;
Strega & Aski Esquao 2009). Risk assessment in child protection has also been criticised for
excluding the voices of families from decision-making (Goddard et al 1999) and ignoring
family strengths (Turnell & Edwards 1999). Furthermore, its underlying racist and
discriminatory framework is evident when applied to Indigenous or other culturally diverse
families (AIFS 2016; Maiter 2009; Streger & Aski Esquao 2009).

Alongside notions of risk, child protection practice has simultaneously given increasing
attention to empowering and anti-oppressive social work theory and practice (Briskman 2014;
Dominelli & Campling 2002; Thompson 2012, 2017). Thompson’s PCS model (2012, 2017)
for example, identifies how the workings of oppression can be examined across three levels personal, cultural and structural (PCS). Empowerment therefore requires overcoming
oppression at each of these levels.

Tracing the historical development of the child protection system shows that the system and
the ideologies that underpin it have evolved alongside changing social, political and academic
trends which have influenced the scope of child welfare legislation and the role that the state
plays in ensuring the welfare and wellbeing of children. So too, it tells us that what constitutes
child abuse and neglect have been ‘defined within the context of what is seen to be ‘normal’ or
‘normative’ and deviant child-rearing behaviour of the time’ (Scott & Swain 2002: xii).

According to Scott (2006a), the current child protection system is situated within the third wave
of the child protection movement and is yet to move beyond it. This was made evident in an
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independent review of the out-of-home care system in NSW that was conducted in response to
the continued increase in children entering out-of-home care despite numerous inquiries calling
for systemic change and significantly increased government expenditure (Tune 2016). The
independent review found that the system is not client-centred and does not improve outcomes
for children and families with complex needs such as socio-economic disadvantage, parental
substance abuse, domestic violence and mental health issues (Tune 2016: 3). It found that the
system was failing to hold agencies accountable for ‘whole of person’ outcomes that could
address the complex issues faced by vulnerable children and families and that the statutory
agency did not hold primary accountability for addressing these issues nor the ability to procure
services to change the trajectories of vulnerable children and families (Tune 2016: 4).
Government expenditure was deemed crisis driven, with the greatest proportion invested in
out-of-home care service delivery rather than early intervention, family preservation or
restoration services (Tune 2016: 4). Importantly, it highlighted that the outcomes for
Aboriginal children, young people and families were particularly poor. Aboriginal children and
families, therefore, have remained disproportionately impacted by the failures of the
mainstream system.

Reviewing the history and development of the mainstream child protection in Australia is an
important first step to contextualising the approaches taken to Aboriginal child welfare past
and present. This is because approaches taken to the welfare of Aboriginal children have
developed alongside, and been informed by, the ideological and legislative fluctuations that
have occurred in the broader child protection context. Yet, the governing of Aboriginal
children, families and communities has drawn greater attention and emphasis from the earliest
days of white invasion and colonisation. The following section demonstrates how the greater
scrutiny placed on the welfare and protection of Aboriginal children has been underpinned by
distinct colonial understandings of race and culture. It focuses on the additional layers of
complexity around the protection of Aboriginal children as managed by the state through a
colonial and racial lens with a particular focus on the laws and policies of the state of New
South Wales. It positions historical colonial child welfare policy in relation to Aboriginal
children as a technique of denying Indigenous rights and sovereignty in line with the colonialist
agenda of assimilation and white domination.
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3.3 Colonising Indigenous Child Welfare
Any understanding of how Aboriginal people view child protection [and] welfare…
issues today must be contextualised by the history of colonial intervention aimed at
disrupting Indigenous family life. (Cunneen and Libesman 2000: 101)

The forced and unjustified removal of Aboriginal children from their families and
communities, which commenced almost immediately upon the invasion of Indigenous
Australian lands by Europeans, has constituted one of the most severe disruptions to Indigenous
welfare and wellbeing (Link-Up & Wilson 1997). Prior to invasion, Aboriginal communities
operated within complex Kinship systems made up of social obligations, law and lore which
governed all aspects of life including its people, animals and land (Baldry & Green 2002).
Central to Aboriginal peoples’ way of life was family and community (Baldry & Green 2002:2)
and networks of extended familial relationships which determined day-to-day life and formed
the basis of Aboriginal cultural knowledge (Haebich 2000:13). Given that Australia’s
Indigenous peoples are the oldest enduring cultures in the world, their social structures were
clearly effective in managing social and economic welfare. The British invaders did not value
traditional Indigenous social and legal systems or recognise that Indigenous Australians had
lived successfully and harmoniously with and on their land (Green & Baldy 2008: 390).
Instead, there was a concerted effort to eradicate Aboriginal peoples, which was driven by
racist, colonialist ideologies (Reynolds 1996; Green & Baldry 2008).

Aboriginal child removal policies and practices served as one of, if not the most aggressive and
shameful colonial strategies of extermination, ‘protection’ and assimilation. Although the
nature of forced removals differed, each state’s practices were developed against a backdrop
of assumed racial superiority, or ‘Social Darwinism’ - a belief that European races were higher
on the social and biological evolutionary ladder and Aboriginal races at the bottom (Gilbert
1993: 38). It was believed that child removal would integrate the Indigenous ‘noble savage’
into ‘civilised society’ (Harris-Short 2012: 22). The first interventions into Aboriginal family
life date back to the early settlement period with efforts to educate and make ‘useful’ citizens
of a ‘barbarous race’ (Godfrey 1995:6). Sending Aboriginal children to live with white families
or to institutions was viewed as the best means for ‘civilising’ Aboriginal people. In NSW for
instance, Aboriginal children were placed in institutional care at the renowned Native
Institution at Parramatta which was in operation from 1814 to 1829 (Chisholm 1985: 12).
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The eventual extinction of the Aboriginal peoples of Australia was deemed inevitable and, as
such, the forcible removal of children was rationalised as a ‘humane’ approach to the doomed
race (Woolmington 1988:20). Responsibility fell to governments and missionaries to ‘smooth
the dying man’s pillow’ (Bates 1944), making their passing as comfortable as possible:

The only method that could be adopted for the instruction and improvement of the
natives is, in my opinion, to take away their children to some establishment where they
would be entirely removed from the influence of their parents and tribe. Little can be
done for the old, except with regard to their comfort. The removal of their children as
soon as they are weaned, may appear a harsh proposition, and it would be so to mothers
or fathers with keen feelings, but these the blacks do not possess. (Alexander Irvine in
reply to a Circular Letter from the Select Committee on the Aborigines and
Protectorate, NSW LCVP 1849, p20 cited in Woolmington 1988: 146).
The idea that the ‘Aboriginal population’ would die out proved erroneous. ‘Traditional’
Aboriginal people were not dying out as quickly as had been anticipated and at the same time
increased contact between Europeans and Aboriginal people had the consequence of children
(van Krieken 2004:127). By 1880 the white population demanded government action to solve
the growing ‘half-caste problem’, replacing the previously held, somewhat sympathetic, views
towards Aboriginal children (McGregor 1997). ‘Half-castes’ challenged the white/black
binary, rendering them ambiguous and hybrid (Probyn 2003:64). The action taken prior to this
time had failed to achieve the anticipated ‘civilising’ objectives. Aboriginal children often
returned home to their families and culture rather than remaining within this new society. In
his review of early child welfare responses to Aboriginal children in NSW, Chisholm (1985)
suggested that this perceived failure grew out of an Aboriginal resistance to the looming threat
of the loss of culture.
The increasing concern about the ‘half-caste problem’ was coupled with growing concern
about the economic and social circumstances of Aboriginal people (Howard-Wagner & Kelly
2011). This spurred on the NSW Government’s adoption of ‘protectionist’ policies, marking
the dawn of the ‘protectionist’ era in the governing of Australian Aboriginal Affairs. Preceding
this period, there was no official government policy regarding Aboriginal people, other than
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the use of the doctrine of terra nullius which meant that Aboriginal people could be legally
dispossessed from their land (Short 2007: 859).

3.3.1 Protectionism
Towards the end of the nineteenth century and in response to the resilience of Aboriginal
cultures, legislation was introduced to segregate and separate Aboriginal peoples from the rest
of the population. Prior to this, Aboriginal children fell under the same legislation as nonIndigenous children, but with the introduction of legislation aimed at giving the state enormous
powers to ‘legitimately’ remove Aboriginal children without parental consent and often
through deceit (Anthony & van Rijswijk 2012), prompting a dramatic increase in the scale of
Aboriginal child removal. In New South Wales, the Aborigines Protection Board was
established in 1883, creating white-run reserves and missions where Aboriginal people were
forcibly relocated, with the aim of preserving the sanctity of both the Aboriginal and settler
populations and to control the lives of Aboriginal people (Goodall 2008: 241-242). It was given
its legislative basis with the passage of the Aborigines Protection Act 1909 (NSW) and enacted
in the newly established Children’s Court which separated children’s proceedings from adult
proceedings. Aboriginal children were taken from reserves and their families and placed in
white-governed institutions to be trained for employment in the lower echelons of white society
(Adams 2005: 199). The Board was given the authority to remove Aboriginal children from
their families and communities on the grounds of ‘neglect’, relying on consent from the court.
As van Krieken (1991) argues, it mattered little what the circumstances of the family really
were because being Aboriginal was, in itself, a reason to regard children as ‘neglected’ (van
Krieken 1991:8). However, in 1915, the Board grew tired of the difficulty associated with
seeking consent from the court and persuaded the government to amend the Act so that
‘neglect’ no longer had to be established, and permission from the court did not have to be
sought in order to warrant the removal of Aboriginal children (Harris-Short 2012: 26).

During the protectionist period, the freedom of movement of Aboriginal people was also
restricted. Aboriginal people were banned from public spaces and unable to move about the
land without prior permission from officials (Adams 2005: 23). Aboriginal people were
subjected to ‘special’ attention in that they were highly monitored by police and welfare
officials which could result in arbitrary confinement (Beckett 1988:8). So too, Aboriginal
people were denied wage rights and welfare entitlements (Beckett 1988: 9-10).
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3.3.2 Assimilation
In 1937, Australia formally adopted the policy of ‘assimilation’ (Sullivan 2011: 1). This
involved the care of Aboriginal children being brought in line with non-Aboriginal children
under the Child Welfare Act 1939 (NSW). However, while the race-specific dimensions of the
law ceased, Aboriginal children were still most significantly affected by removals that were ‘in
the interest of the moral or physical welfare of the child’. The replacing of the Aboriginal
Protection Board with the Aboriginal Welfare Board in 1940, along with the new legislation
that made it more difficult to separate Aboriginal children from their families, did little to curb
the practice of Aboriginal child removal. In reality, it was still widespread (HREOC 1997).
The idea of ‘protection’ was replaced with one of assimilation, inherent in the Child Welfare
Act (NSW). Although based on similar racial prejudices, the assimilation policy was less about
‘breeding out’ Aboriginality and more about providing Aboriginal people with the necessary
education, training and skills to compete with their European counterparts (Harris-Short
2012:28). Thus, it was about attempting to erase cultural differences between Aboriginal and
European Australians. Removing ‘half-caste’ Aboriginal children to ‘training institutions’ and
white families was the decided means of ensuring a smooth transition into white European
society. While Aboriginal people would not die out in the physical sense under the new
approach, those who could (to some extent) appear white could in time become eligible for
membership in white society. Meanwhile, darker-skinned Aboriginal people remained
segregated, often on reserves, where living conditions were far below ‘acceptable standards’
(Beckett 1988: 10). These reserves were sites of social engineering that ‘disparaged Aboriginal
language, culture and traditions and promoted the nuclear family life, wage labour and the
moral economy of white Australia’ (Morgan 2006: 15). In spite of this, Aboriginal wage rights
continued to be either entirely denied or they were well below wage standards for white
Australians, and the provision of education, housing and health services were poor (Sullivan
2011:3).

The legal guardianship of the state over Indigenous children continued into the 1960s with the
practices of the Aboriginal Welfare Board so pervasive that it would be hard, if not impossible,
to find an Aboriginal family in New South Wales who has not been affected in some way
(Behrendt 1995: 4). It was not until towards the end of the 1960s that the Board was dissolved.
This was accompanied by the termination of the formal policy of assimilation following the
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successful 1967 referendum which resulted in Aboriginal people being counted as part of the
Australian population and enabled the federal government to legislate for Aboriginal people
alongside the states. Nonetheless, assimilation-driven practices of Aboriginal child removal
continued until the 1970s.

Aboriginal familial systems have irrefutably been the target of relentless paternalistic
administration by successive Australian colonial governments in the form of both official and
unofficial child welfare interventions, resulting in a fragmenting of Aboriginal family life and
Kinship systems. In some ways the state’s approach to removing Aboriginal children bears
resemblance to that taken for white children whose parents were similarly regarded as having
‘immoral habits’ or exerting a bad influence (Swain & Hillel 2010). The critical difference is
that the treatment of Aboriginal children, whether legislative or otherwise, demonstrates the
distinct positioning of Aboriginal culture itself within Australian society. That is, it was their
lack of whiteness that translated colonial Aboriginal children into ‘objects of pity’ (Swain &
Hillel 2010: 84). Aboriginal culture was conceived of by the state as being both degenerate and
seductive, thus necessitating the removal of children to impede the formation of familial bonds
which were the root of cultural bonds. The Aboriginal family unit was viewed as a site of moral
or physical danger and neglect, and this characterisation destroyed the bonds between children
and their parents, extended families and communities (Haebich 2000:13). The removal of
Aboriginal children from their families under the guise of ‘neglect’ and in the name of their
‘best interests’ cemented whiteness as both the norm and as the most privileged position within
Australian society given that both categories were constructed in terms of degree of whiteness
(Watson & van Krieken 2000:9).

Aboriginal child welfare policy operated within an insidious rhetoric of protection and
assimilation while serving the broader purposes of social control (Gilbert 1993; Mason &
Noble-Spruell 1993; van Krieken 1991). As van Krieken (1991) argues, the colonial
relationship between the state and Aboriginal families can be framed in terms of social control
through the imposition of white, middle-class values and beliefs onto Aboriginal families and
communities. The child welfare system sought to maintain social order through the ‘rescuing’
and reformation of Aboriginal children from their ‘deficient’ Aboriginal families.
Concurrently, Aboriginal people were denied land rights, basic human rights and were
excluded from full participation in the Australian economy. Historical child removal laws and
policies were but one of the many tools of the coloniser, used to disempower Aboriginal people
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and deny the reality of Aboriginal familial and community life. The colonisation of Aboriginal
childhood stood at the centre of the colonisers’ failure to recognise Aboriginal people as selfdetermining agents with control over their own destinies and collective rights to sovereignty.
The rights of Aboriginal families to remain together were consistently denied. As Anna
Haebich (2000: 130) puts it, ‘possession of the children indicated ownership of the future’.

3.4 Recognising the rights of Indigenous children, families and
communities?
The questions this history raises for us to contemplate today, at the very least, are
what implications it has for relations between Aboriginal and white Australians, and
what traces of that systematic attempt at social and biological engineering remain in
current child welfare practices and institutions (van Krieken 1991: 144).

This section explores the way in which Indigenous rights and justice have been recognised by
the liberal state, albeit in limited ways. I begin with a discussion of the self-determination era
and growing awareness of the importance of family and cultural connections for Aboriginal
children, led by Indigenous advocacy both domestically and internationally. I discuss the ways
in which the states have re-enacted paternalism in the contemporary era of child protection,
highlighting how colonial ideologies remain in the present moment.

3.4.1 Self-determination Era and the Aboriginal Child Placement Principles
In the 1970s, Indigenous peoples framed their rights demands in the international arena in terms
of political and collective rights. As such, the 1970s saw a marked shift in thinking in relation
to Indigenous child welfare, to one which was influenced by the international human rights
movement. The human rights principle of self-determination as set out in Article 1 of the
International Covenant on Economic, Social and Cultural Rights (United Nations General
Assembly 1966a) and Article 1 of the International Covenant on Civil and Political Rights
(United Nations General Assembly 1966b) became the central tenet in the claims-making of
Indigenous people and this extended into the child welfare space. Both read that: ‘All peoples
have the right of self-determination. By virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development.’ (United Nations
General Assembly 1966a & b) Following the election of the Whitlam Labor government in the
early 1970s, the federal government increasingly acknowledged that the previous policies of
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assimilation had failed to improve the lives of Aboriginal people and a new direction was
pursued (Haebich 2016). Haebich (2016:26) argues that the period of positive change that
followed is a testament to what could be achieved by Indigenous leaders who were backed by
a sympathetic government committed to policies of Indigenous self-determination and
sovereignty, and projects informed by Indigenous cultural epistemologies.

A major outcome of this period of positive change with a human rights focus was the
emergence of self-determining, community-based and controlled Aboriginal organisations.
The first Aboriginal Legal Service was formally established in 1971 in Redfern, NSW and in
1972 the Whitlam government contributed unprecedented levels of funding for the
development of Aboriginal Legal Services across Australia. The value of legal support for
Indigenous people in the child welfare context was made evident in a landmark case in the
Northern Territory Supreme Court in 1972 wherein the judge ruled in favour of returning a two
year old boy placed with American foster parents to the ‘love of his mother and extended family
in which, as he grows older, he will probably feel more at home than with a white family’
(Haebich & Mickler 2013:46). Aboriginal Legal Services were thus able to promote parental
and children’s rights in court.

The formation of independent Aboriginal and Torres Strait Islander Child Care Agencies
(AICCAs) soon followed and were instrumental in bringing about substantial changes to
government policy regarding the welfare and care of Aboriginal children. The first Aboriginal
Children’s Service was established in 1975 in Redfern, NSW. The Redfern Aboriginal
Children’s Service brought to the attention of government the cultural issues Aboriginal
children faced when removed and placed with white foster carers. The Redfern Aboriginal
Children’s Service also argued that Aboriginal organisations were best placed to address the
culturally specific needs of Aboriginal children (Sweeney 1995; Haebich 2016).
Advocacy from Aboriginal Legal Services and Aboriginal Children’s Services at the first
Australian Adoption Conference in 1976 pushed for Aboriginal self-determination in
Aboriginal child welfare and placement decision-making and led opposition to the forced
adoption of Aboriginal children to white families (Sweeney 1995; Haebich 2016). Advocates
pointed to the importance of keeping Aboriginal children with Kin and within community for
the dual purposes of developing their cultural identities and equipping them with the skills
necessary for combatting racism. Delegates at the conference also encouraged the
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establishment of the Victorian Aboriginal Child Care Agency (VACCA) (Libesman 2014)
which went on to lead the first Aboriginal Child Survival Seminar at which it was
recommended that ‘a National Committee of Aboriginal Child Care Groups be established as
a forum for consultation and coordination’ (recommendation 17). The National Secretariat of
Aboriginal and Torres Strait Islander Child Welfare (SNAICC) was borne out of this, with the
development of its statement and purpose in 1981 and attainment of Commonwealth funding
in 1983.

The most significant achievement of the advocacy of Aboriginal and Torres Strait Islander
Child Care Agencies was the development of the Aboriginal Child Placement Principles
(ACCP) and ‘Kinship Care’ in Australia, which set out preferences for the placement of
Aboriginal children in need of care and protection. Implicit in this principle was the desire to
keep Aboriginal families together wherever possible and, where removal was unavoidable, to
keep Aboriginal children with their extended families or communities. The development of the
ACPP in Australia was inspired by international advancements, such as those relating to
Indigenous peoples in the United States, in recognising the importance of kinship care for the
survival of Indigenous cultures and communities – with children providing the link between
past and future (NSWLRC 1997). A hearing of the 1970s US Congress Commission into
American Indian policy recognised that the survival of Indian tribes depended heavily on their
capacity to pass down culture to Indian children and as such, keeping Indian children within
their tribes was vital (Libesman 2014). With this recognition came the passage of the Indian
Child Welfare Act 1978, which transferred legislative, administrative and judicial decisionmaking in relation to all Indian children residing on tribal reserve lands over to Indian tribes,
thus according Indigenous jurisdiction and autonomy over Indigenous child welfare matters
grounded in Indigenous self-determination and sovereignty (Libesman 2014: 107). In doing so,
the legislation recognised both the tribe’s interests and the individual child’s best interests
(Libesman 2014: 107).

International recognition of the need to keep Indigenous children connected to kin and culture,
as well as local advocacy, led to the adoption of the Aboriginal Child Placement Principles
domestically. It was not, however, until 1986 that the ACPP was endorsed by all Australian
states and territories at the Social Welfare Minister’s Conference (NSWLRC 1997), and it took
a further decade for all Australian states to adopt the principle into their legislative frameworks.
Importantly, the enactment of the ACCP in Australian jurisdictions occurred in a more limited
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way than the US where self-determination and sovereignty over child welfare was afforded to
federally recognised, sovereign tribes.
Australia’s failure to further embed Indigenous rights to self-determination as it relates to the
welfare and protection of children has subsequently been called out in government inquiries—
most significantly, the Royal Commission into Aboriginal Deaths in Custody (1987), leading
to the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children
from their Families and its report, Bringing them Home (HREOC 1997).

3.4.2 Bringing Them Home and its recommendations
Towards the end of the 1980s, numerous government inquiries began to recognise the impact
of colonial child welfare interventions on the deepening contemporary crisis in Aboriginal
child welfare. In 1987 the Royal Commission into Aboriginal Deaths in Custody commenced,
and with it, so too a period of awakening within Australia to its dark history of colonial
intervention into Aboriginal family life that would continue on into the new millennium. The
Royal Commission shined a spotlight on the number of Aboriginal prisoners who had been
removed and institutionalised as children and the consequences this had for their continued
institutionalisation

into

adulthood.

Thus,

causal

links

between

child

removal,

institutionalisation and deaths in custody were clearly drawn. As Commissioner Wootten, in
his report on the suicide death of one Aboriginal prisoner, Malcolm Smith, described:

[it was] a life destroyed, not by the misconduct of police and prison officers, but in
large measure by the regular operation of the system of self-righteous and racist
destruction of Aboriginal families that went on under the name of protection or welfare
well into the second half of this century (Royal Commission into Aboriginal Deaths in
Custody 1989: 1)

Further to this, Wootten went on to draw attention to the genocidal nature of colonial
Aboriginal child removal, remarking that the attempts to destroy Aboriginal families and
communities ‘is seen by many Aborigines as falling squarely within the modern definition of
genocide' (Royal Commission into Aboriginal Deaths in Custody 1989: 5). The concept of
genocide became part of the vernacular used to describe Aboriginal child removal.
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On 11 May 1995, then Federal Attorney-General, Michael Lavarch, requested the Human
Rights and Equal Opportunities Commission carry out the National Inquiry into the Separation
of Aboriginal and Torres Strait Islander Children from their Families in response to concerns
expressed by Indigenous agencies, activists and communities that the general public remained
ignorant of the history of forcible removal of Aboriginal children and its persistent impacts for
Aboriginal peoples today (HREOC 1997). This ignorance prevented recognition of the ongoing
needs of the Stolen Generations and appropriate services to these victims and their families.
The release of the report of the National Inquiry, Bringing Them Home (HREOC 1997),
signified a pivotal moment in the recognition of the Stolen Generations. Australians were
forced to acknowledge the discriminatory treatment of Aboriginal children and families as
painful testimonies recounted the suffering sustained by members of the Stolen Generations.
The report was tributed to the survivors of forcible removal and the hardships they endured
(HREOC 1997: 2). It provided survivors with a long-overdue acknowledgement that:
Aboriginal children were not removed because their ‘white blood’ made them ‘white
children and part of the ‘white community’. They were removed because their
Aboriginality was ‘a problem’ (HREOC 1997: 272)

A significant achievement of Bringing Them Home was its confirmation that forcible child
removals constituted acts amounting to cultural genocide. Commissioners Sir Ronald Wilson
and Mick Dodson invoked this idea with reference to the 1948 United Nations Convention on
the Prevention and Punishment of Genocide according to which, clause (e) of Article II defines
genocide as including ‘forcibly transferring children of the group to another group’. Drawing
the work of Polish Jurist, Raphael Lemkin, who coined the term ‘genocide’, Bringing Them
Home supported the inclusion of forcible transfer of children in the Convention’s definition of
genocide (Lemkin 1944 cited in HREOC 1997).

Bringing Them Home concluded that colonial policies which demanded, allowed and
encouraged the removal of Aboriginal children up until the 1970s had the distinct objective of
annihilating oppressed Aboriginal cultures in favour of the national culture of the colonial
oppressor. This lack of recognition of Aboriginal cultures meant that the removals were
genocidal under international law (van Krieken 2004, 2008).

At its core, Bringing Them Home supported the collective right of Aboriginal peoples to
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exercise autonomy over child welfare but found that decision-making about Aboriginal
children’s welfare continued to be largely controlled by mainstream child welfare authorities.
Importantly, it pointed out that self-determination differed considerably from a consultation
process because it ‘does not confer any decision-making authority or control over outcomes’
(HREOC 1997: 276). Likewise, self-determination was deemed distinct from participation in
service delivery because ‘in a participation model the nature of the service and the ways in
which the service is provided have not been determined by Indigenous peoples’ (HREOC 1997:
276). Self-determination was thus framed as Indigenous authority over decision-making which
is carried through into implementation and service delivery.

Bringing Them Home made several significant recommendations, many of which were focused
on the need for greater self-determination (HREOC 1997: recommendation 43 a-c). The report
recommended that welfare services for Aboriginal children, families and communities be
overhauled and Aboriginal communities be involved as partners in negotiating the services and
models most appropriate for their particular community. It recommended that a transfer of
responsibility for child welfare take place, shifting the responsibility from government agencies
to Aboriginal and Torres Strait Islander organisations (HREOC 1997: recommendation 43c).
In order to achieve this, it recommended the establishment of national legislation designed to
create a ‘framework for negotiations at community and regional levels for the implementation
of self-determination in relation to the well-being of Indigenous children and young people’
(43a). The recommendations stated a number of principles (43b) to be instilled within this
framework, including that it be nationally binding, driven by the needs of Aboriginal people at
a local level, adequately funded and uphold the human rights of Indigenous children. It also
articulated a number of areas in which Indigenous communities could express their selfdetermination in relation to child welfare (43c), particularly transferring legal jurisdiction and
police, judicial and department functions over to Indigenous communities or representative
organisations and the funding and resourcing of strategies and programs to facilitate this
transfer.

Bringing Them Home recommended reparations to all who suffered as a result of historical
child welfare policies and practices (recommendation 3 & 4). Reparations include
acknowledgment

and

apology

(recommendation

5a

and

b), guarantees

against

repetition, measures of restitution, measures of rehabilitation, and monetary compensation
(recommendation 3).
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3.4.3 A divided response
The political response to Bringing Them Home was divided. Following its release, all state and
territory governments offered formal apologies to the members of the Stolen Generations. The
Leader of the Opposition, Kim Beazley, wept in Parliament the day after reading the Report.
Yet, the Liberal Federal government led by Prime Minister John Howard refused to apologise
on behalf of the nation to Aboriginal people. In a speech to Parliament, and to the shame of the
nation, Prime Minister Howard stated that he: “did not believe that current generations of
Australians could be held accountable for or regarded as guilty for the acts of earlier
generations over which they had no control.” (From Hansard, 27 May 1997 cited in Bird
1998:126). The debate that ensued starkly demonstrated the polarised views on reconciliation.
As Libesman (2014:1) noted, Howard’s refusal to apologise represented a commitment to a
heroic past that credited hard-working noble predecessors with the formation of a great nation,
and an approach to reconciliation that required not a formal apology but rather forwardlooking.

However, others saw an apology as fundamental to the project of reconciliation. This was made
clear on May 28, 2000, where an estimated 250 000 people, both Indigenous and nonIndigenous, marched together in the Corroboree 2000 Walk for Reconciliation across Sydney’s
Harbour Bridge signifying a vast commitment to reconciliation and cementing it as the largest
political demonstration to ever be held in Australia’s history. For almost six hours, the tide of
walkers formed a ‘human sea of goodwill’ (Allum 2000, Green Left Weekly). In defiance of
the federal government’s refusal to apologise to the Stolen Generations, the word ‘sorry’
appeared across the sky for all to see. Chairwoman of the NSW State Reconciliation Council
at that time, Linda Burney, remarked on the day, ‘a week ago, I was despairing about living in
this country. Today, I feel great’ (Davis 2010, Sydney Morning Herald). Her words expressed
the symbolic power of the Bridge Walk for the recognition of past wrongs and in bringing
about hope for a better future for Indigenous Australians and a marked shift in public awareness
and support.

Subsequent efforts by Stolen Generations survivors to litigate and seek reparations were denied
on the basis of legal arguments grounded in a defense of history as discussed in Chapter Two
(see ‘Whiteness and the law’). The first successful Stolen Generations litigation was Trevorrow
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v State of South Australia (2007) (Trevorrow). The legal question asked in Trevorrow was
different to those asked in the Stolen Generations litigation cases that came before it in that it
was a determination of whether the state operated in accordance with the legislative scheme of
the time (to which it was in direct breach) rather than whether such laws existed or were lawful.
The success of Trevorrow can also be attributed to the strong evidentiary position held by the
plaintiff given that he was able to draw on the state’s own records to evidence his claims. In
effect, Trevorrow was able to conform to the white western standards of the legal system in a
way that previous litigations could not and thus in spite of its success, it so too evidences the
inherent whiteness of the legal system. Nevertheless, Genovese (2011: 83) writes that in
determining damages the judge drew on the ‘principle of community recognition of a wrong
committed’ and in so doing used the damages award ‘to reflect upon the concept of redemption
inherent in our contemporary standards’. The judge acknowledged that the plaintiff’s removal
resulted in a loss of cultural belonging, a key feature of Lemkin’s definition of genocide. For
Genovese (2011: 86), Trevorrow ‘offers an account of the relations between Indigenous
Australians and their settler colonisers which expresses a faith that contemporaneous standards,
resistant or revisionist, can be brought to bear on national reckoning’.

3.4.4 NT Intervention and a new white paternalism
Concurrently, in 2006 and 2007, an Inquiry was launched to investigate child sexual abuse in
Aboriginal communities in the Northern Territory and the failure of state child welfare services
in their duty to protect Aboriginal children from sexual abuse. The subsequent Little Children
are Sacred Report (Wild & Anderson 2007) concluded that a lack of coordination and
communication between government and non-government agencies had caused a breakdown
in service provision to Aboriginal children, families and communities. The report
recommended Aboriginal people should be consulted, supported and empowered to find
solutions to the problem in cooperation with other stakeholders and the development of a
family support infrastructure (Wild & Anderson 2007: 13). Extensive media coverage of the
issue sparked outrage and ‘moral panic’ surrounding child sexual abuse in Aboriginal
communities (McCallum 2007). The Federal response rejected the recommendations and
displaced the state child welfare system, which might have otherwise been more measured
(Young 2008: 108). The Howard Government’s response represented a radical interpretation
and enactment of the doctrine of parens patriae to justify its actions (Howard-Wagner 2010:
79). Less than two weeks later, the Howard Government left behind its ‘state of denial’
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(Howard-Wagner 2007: 245) and declared a state of national emergency. The Australian Army
was sent in to seize selected Aboriginal communities with force and without any notice,
consultation or forward planning (Libesman 2014: 165). The response suspended the Race
Discrimination Act 1975 and used coercive measures, collectively called the Northern
Territory Emergency Response and commonly referred to as ‘the Intervention’. These
measures included alcohol restrictions, pornography bans, mandatory child health checks,
coupling of income support and family assistance payments with school attendance, incomequarantining of social welfare payments, abolition of Community Development Employment
Projects (CDEP), changes to leases and land permit system, and the appointment of
government business managers for Aboriginal communities (Anthony 2009: 91).

The Intervention has been largely characterised as a discriminatory and paternalistic effort by
white Australia to govern the lives of Aboriginal communities as they saw fit (Altman 2007;
Hunyor 2009). Pointing out the critical link between past and present, Howard-Wagner (2010:
56) argues the Northern Territory Emergency Response laws were a contemporary
manifestation of historical colonial laws and protectionist policies that were similarly
characterised as being of benefit to Aboriginal people and in their best interests, but had the
effect of controlling, punishing and disempowering Aboriginal people once again. The
protectionist ideologies underpinning past removals were therefore reborn under the guise of
protecting Aboriginal children from sexual abuse.

The ushering in of a new federal Labour government saw the delivery of a long-awaited
national apology by Prime Minister Kevin Rudd in 2008, over ten years after Bringing Them
Home. While the speech captured the reconciliatory spirit of the moment and offered a promise
to do better, the Rudd Government maintained that compensation and reparations to the Stolen
Generations was not appropriate, and the national apology was issued while the highly
paternalistic Northern Territory Emergency Response continued to be implemented in its
rebranded form as Stronger Futures. The movement in and out of paternalism and recognition
continued in the form of an Intervention with an apology.

What this close examination of the governing of Aboriginal child welfare over time reveals is
the ‘epistemological privilege and normativity of whiteness’ in the guise of ‘neutral ideas about
Indigenous affairs as normalising moral discourses and regimes of truth’ (Howard-Wagner
2007: 2). Howard-Wagner and Kelly (2011: 125) suggest that despite the move from
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‘protectionism’ to ‘interventionism’, a settler colonial rationality persists that is based in white
superiority and ‘an obligation to erase Indigenous deviation from white modernity’s economic,
social and cultural indicators’. Protection and paternalism have not only underscored the child
protection space but have shaped the broader experiences of Indigenous peoples as subjects of
the Australian nation-state. Similarly, McCallum (2005, 2011) suggests that throughout several
periods in Australian history, the individual liberty of Indigenous peoples has been recruited
for government purposes. In effect, by ‘enrolling freedom as a tool of government, the
[normative] neo-liberal framework attempts to foreclose on the logics of both individual and
social resistance’ from the Indigenous subject (2005: 348).

3.4.5 Still stolen and disempowered
The epistemological and ontological privileging of whiteness continues to flourish as
Indigenous child protection remains at the mercy of the mainstream child protection system
and Indigenous children remain significantly overrepresented in the child protection system.
Recently, there have been warnings that the current failings of the child protection system in
relation to the high rates of removal of Indigenous children from their families and
communities are leading to a continued phenomenon of Stolen Generations. In a report of the
NSW Legislative Council, a number of submissions from stakeholders made reference to a
‘new Stolen Generation’, ‘Stolen Generations of the 20th Century’ or ‘emerging Stolen
Generation’ (2016: 182).
Similarly, Douglas and Walsh (2013: 62) note that an ‘alarming finding’ of their study of the
views of lawyers working in the Queensland child protection system was that ‘policies of the
past are actually continuing by stealth’. Cripps and Laurens (2016: 81) give greater
consideration to the idea of a new Stolen Generation, emphasising the policy context and
experiences of the Stolen Generations as distinct while suggesting that the outcomes of current
policy ‘appear in some respects remarkably similar to the old paternalism’. They attribute this
first to the highly subjective nature of definitions of ‘neglect’, that remain the largest reason
for removal of Aboriginal children and their subsequent placement in care. Along these lines,
they argue, that ‘neglect’ is constructed from a Western viewpoint that may be in conflict with
Indigenous viewpoints and that these western conceptions of ‘neglect’ may fail to adequately
consider Indigenous realities of socio-economic disadvantage. They also discuss the continued
phenomenon of disconnection to culture and how:
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being ‘stolen’ is not just a physical reality. It also incorporates a spiritual and emotional
dimension. Children who are disconnected from their cultural heritage can be regarded
as ‘stolen’ then, despite them no longer being sent from an institution to domestic
service, for example. (Cripps & Laurens 2016: 81)
These points have also been discussed in relation to applications of the ‘best interests’ principle
on Indigenous children and families which impose white Western normative constructions of
the ‘ideal environment’ for raising children, parenting and motherhood (An-Na’im 1994;
Cripps 2012; Kline 1992, 1993; Long & Sephton 2011; Lynch 2001; Ralph 1998; Walter,
Isenegger and Bala 1995). These scholars point to an incompatibility between mainstream
conceptualisations of child protection and Aboriginal worldviews and lived experiences with
the effect of further marginalising Aboriginal families and communities. Cindy Blackstock
(2009) gives detailed consideration to the ontological differences between Western and
Indigenous approaches to child welfare and suggests that an ontological shift is required to
address the overrepresentation of Indigenous children – one that honours and reflects
Indigenous ontologies. Indigenous autonomy and control over child welfare would better
honour Indigenous ontologies.

SNAICC, for example, recently developed a guide to support the implementation of the
principles that details five core elements to the Aboriginal Child Placement Principles:
prevention to protect children’s rights to grow up in family, community and culture by
redressing the causes of child protection intervention; partnership to ensure the participation
of community representatives in service design, delivery and individual case decisions;
participation to ensure the participation of children, parents and family members in decisions
regarding the care and protection of their children; placement to place children in out-of-home
care in accordance with the established ATSICPP placement hierarchy; and connection to
maintain and support connections to family, community, culture and country for children in
out-of-home care (SNAICC, 2017). Despite its integration in child protection legislation,
significant concern exists about adherence to and implementation of the Aboriginal Child
Placement Principles, including in relation to the participation of Aboriginal people in
placement decisions (Arney et al., 2015; Davis, 2019).
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Within the Australian legal system, Indigenous peoples continue to be denied the right to be
consulted and listened to and to participate in law-making with respect to laws that directly
affect their lives and families. Australian parliaments retain the power to pass laws that target
Indigenous communities and in the absence of any duty to consult with or recognition of
Indigenous self-determination and sovereignty, may do so without seeking or hearing
Indigenous ‘voices’ on those laws and the systems which uphold them (Glover 2018). Now
over two decades since Bringing Them Home positioned self-determination as the key to
moving forward, there has been no systemic attempt to address its recommendations (Healing
Foundation 2017). The child protection system remains ‘a well-trodden reform landscape that
is littered with comprehensive and unimplemented recommendations for reform’ (Davis 2019:
9). Indigenous self-determination over child protection and wellbeing is left wanting (Davis
2019; Libesman 2019). A Voice to Parliament as agreed by Indigenous leaders from across the
country and put forward in the Uluru Statement from the Heart (2017), would go some way in
alleviating what they describe as the continued ‘torment of powerlessness’ experienced by
Indigenous people, including in relation to the care of their children. And with specific regard
to Aboriginal child protection and wellbeing, national and state/territory commissioners for
Aboriginal and Torres Strait Islander children and independent Aboriginal and Torres Strait
Islander family led decision-making models, for all families and across all significant child
protection decision-making points, have been called for (Family Matters 2020). Instead,
reforms such as the adoption of principles of participation and self-determination, like in
sections 11, 12 and 13 of Children and Young Persons (Care and Protection) Act 1998 NSW,
have resulted in the incorporation of Indigenous input into decisions about Indigenous children
within the mainstream departmental and court processes rather than an Indigenous-controlled
pathway for participating in the care and protection of Indigenous children (Libesman 2019).

3.5 Conclusion
This chapter explored the development of the child protection system leading up to the time of
the Aboriginal Care Circle program. The operations of the child protection system is highly
politicised and the position of Aboriginal children, their families and communities within this
system has been characterised by white, racialised paternalism.

The era of self-determination and the publication of Bringing Them Home offered rare episodes
of fleeting, positive change in a history of punitive settler colonial policies and agendas that
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continue into the present moment. So, although there has been recognition of the genocidal
treatment of Aboriginal children in Australia’s history and of the need for Aboriginal selfdetermination moving forward, we also see a return to paternalism in relation to Aboriginal
people in the neoliberal age. While Aboriginal child welfare is controlled by the mainstream
system, it has operated separately, effectively ‘two worlds’, with the distinction between them
reclaimed by domestic and international Indigenous human rights activism. However, the
distinct operation of these two worlds is not one of respect for the human rights and social
justice claims of Aboriginal people or to the benefit of Aboriginal children but as a practice of
deeply embedded and continued paternalism and whiteness. The distinction between
mainstream and Aboriginal child welfare systems is thus characterised by the racialised way
of viewing the world in relation to Aboriginal people that is deeply rooted in colonialism rather
than a recognition of epistemological, ontological and cultural differences as desired by
Aboriginal people.
The Aboriginal Care Circle program aims to ‘contribute to self-determination of Aboriginal
people in care proceedings’ (NSW AG&J 2011). The purpose of this chapter was to
demonstrate that Care Circles take place within the third wave of child protection and, as will
be shown in later chapters of the thesis, this means that Care Circles, too, are at the mercy of
the ideologies that underpin the mainstream child protection system, including risk ideologies
and white normativity. Care Circles were also established in the face of a broader lack of
structural recognition of Indigenous self-determination and this thesis argues that this
inherently constrains the capacity of Care Circles to fulfill aspirations of Indigenous justice,
rooted in the collective right of self-determination. Instead, Care Circles are part of a growing
trend that aims to improve decision-making processes administered by the state through the
provision of alternative spaces. The next chapter reviews the literature concerning these
alternative models.
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CHAPTER FOUR – ALTERNATIVE MODELS OF DECISIONMAKING AND INDIGENOUS JUSTICE
4.1 Introduction
This chapter reviews the literature pertaining to alternative models of decision-making.
Innovations in decision-making models have been developed in response to the formality of
mainstream

decision-making

processes

and

barriers

to

accessing

justice,

racial

disproportionality within institutional systems, and cultural conflict that can occur between
cultures in mainstream processes (Behrendt 2002). This chapter describes alternative models
that have been used to address Indigenous overrepresentation in the child protection and
criminal justice systems and to enhance Indigenous participation in decision-making. It
considers the lessons that can be learned from these models and processes, which influenced
Care Circles, by examining the growing body of research and scholarship that critiques these
models from Indigenous justice and decolonising perspectives.

The chapter begins by discussing key differences between Alternative Dispute Resolution
(ADR) in its western conception and dispute resolution that is underpinned by Aboriginal
cultural and community-based values. Next, I review the models of ADR on offer in child
protection contexts and bring a focus to the NSW jurisdiction and critiques of Family Group
Conferencing models (FGC). I then turn to an analysis of the literature on innovative justice
processes in the criminal justice context including the development of Indigenous sentencing
courts and the limitations of such models. This is followed by an examination of critiques of
alternate models of decision-making which shows they are destined to uphold disadvantage,
power imbalances, institutional racism and biases when implemented in the absence of
meaningful and structural self-determination and sovereignty. Critiques of these models make
evident that control over decision-making is only conditionally recognised, in that ultimate
control and power is retained by the dominant, mainstream culture and its institutions rather
than ceded to Indigenous people and communities. Finally, I outline the Care Circle model
including its aims and process and the role of various stakeholders in the setting, before turning
to a discussion of alternatives to alternative decision-making processes that could be used to
address some of the shortcomings of the aforementioned.
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4.2 Alternative Dispute Resolution versus Aboriginal Dispute Resolution
Since the 1990s there has been burgeoning theoretical interest in ADR coupled with the
growing prominence of specialised and innovative practices of ADR and mediation (Bell &
Kahane 2004: 1; Altobelli 2000: 8). The interest in and use of ADR models has emerged as a
response to various perceived deficiencies and acknowledged limitations of the adversarial
court system (Chartrand 2004: vii) and is often presented as the antithesis of the formal legal
system (Sander 1985: 3). As Abel (1982: 2) describes:

Informal justice is said to be unofficial (dissociated from state power), non-coercive
(dependent on rhetoric rather than force), nonbureaucratic, decentralized, relatively
undifferentiated, and non-professional; its substantive and procedural rules are
imprecise, unwritten, democratic, flexible, ad hoc, and particularistic.

Along these lines, ADR has been heralded as a means of enhancing access to justice,
communication between participants, participant satisfaction in court proceedings, the
likelihood of producing outcomes based on consensus, and the range of remedies available to
participants (Sourdin 2004:1; Roach Anleu 2010: 115).
The field of ADR has also witnessed a ‘cultural turn’ from one that naively neglected
considerations of culture and cultural differences to one that is more appreciative of culture
and the need for cultural considerations to inform practice so as to avoid ‘cultural violence’
(Avruch 2013: 64). Theoretical and practical applications of ADR to Aboriginal issues is born
out of these considerations. It is further grounded in the recent emergence of the rights of
Indigenous peoples and a recognition that Aboriginal perspectives and interests must be
considered in decision-making. As Chartrand (2004: vii) suggests, this reflects a shift ‘from
the idea of colonial systems doing things to Aboriginal peoples, to doing things for Aboriginal
peoples, and finally, to the imperative of doing things with Aboriginal peoples’.

There is a growing body of scholarship that both critiques western-based paradigms of ADR
in intercultural contexts and sets out a framework for what Aboriginal Dispute Resolution
could and should look like in colonial contexts (Behrendt 1995, 2002 & 2004; Behrendt &
Kelly 2008; Kelly 2002 & 2006; Sauvé 1996; Dodson 1996; Beattie 1997; Bell & Kahane
2004; LeBaron 2004; Turner 2004; VALS 2008). An analysis of this literature provides both
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an understanding of the principles which should underpin those ADR models attempting to
operate in accordance with the principles of Aboriginal Dispute Resolution, as well as a way
of understanding how ADR as a general approach within the court system is limited in terms
of Indigenous justice matters. In terms of critiques of Western-based intercultural dispute
resolution, the literature identifies a number of culturally specific issues that can arise. These
include language and communication style differences that may result in misinterpretation and
mistranslation of interests across cultures, conflicts in values between the dominant culture and
other cultures, biases that privilege the familiar culture when purporting to be neutral, and
power imbalances between parties (Behrendt 1995, 2002 & 2004; Kahane 2004 Myers & Filner
1993; LeBaron 2004; Ting-Toomey 1999; Ting-Toomey & Dorjee 2018). Thus, intercultural
conflict can arise in such approaches. Ting-Toomey (1999) describes the main characteristics
of an intercultural conflict as: a) Conflict involving intercultural perception - perceptions are
filtered through different cultural lenses, including whiteness as a cultural lens; and b) Conflict
involving interaction - conflict is sustained and managed through behaviours of whiteness,
which are culturally related.

The unifying thread between these critiques of western-based intercultural ADR is that there is
a danger that such processes can reproduce the limitations present in conventional adversarial
legal systems and processes of which they are seeking to move beyond. In reviewing the wealth
of literature that pertains to intercultural dispute resolution in Aboriginal contexts in both
Australia and Canada, Ciftci and Howard-Wagner (2012: 84) assert that three distinct modes
of ADR processes emerge.

4.2.1 Mainstream Western ADR processes
The first approach operates within a western-based paradigm of ADR and can broadly be
defined as mainstream ADR processes. Within this framework, such processes are open and
subject to all of the critiques discussed above. Behrendt & Kelly (2008: 92) suggest that purely
Western models of dispute resolution often permeate a ‘clash of cultures’. They indicate that
traditional Aboriginal cultural values such as custodianship of Country, oral history,
community and egalitarianism conflict with contemporary Anglo-Australian values such as
proprietorship of land, written history, individualism and hierarchy which conflict filters
through into ADR processes (Behrendt & Kelly 2008:93). Behrendt (1995: 70; 2004: 126)
further argues that imposing non-Aboriginal dispute resolution mechanisms on Aboriginal
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communities ignores their autonomous right to self-government and self-determination,
thereby treating them as an assimilated section of the Australian community.

4.2.2. ‘Indigenised’ Western ADR models
The second approach taken to dispute resolution involving Aboriginal people is an
‘Indigenised’ western ADR model, one that modifies conventional ADR processes for
Aboriginal contexts. Kelly’s (2002; 2006) work examines principles of mediation and argues
that issues involving neutrality, voluntariness and confidentiality must be addressed in order to
reflect Aboriginal values and create a more ‘culturally appropriate’ ADR model. For example,
the lack of mediator neutrality, as a result of intimate relations and direct knowledge of parties,
can result in positive outcomes for Aboriginal disputants and the community (Kelly 2002).
Thus, impartiality rather than neutrality should be a key principle for ADR involving
Aboriginal disputants as it refers more directly to issues of fairness and avoiding displays of
favouritism. Kelly (2002) asserts that it would be inaccurate to assume that respected
Aboriginal Elders are unable to act impartially because of an interest in the dispute, rather the
benefits of a lack of neutrality and the viability of impartial Aboriginal mediators should be
clearly articulated. Thus, she highlights that mainstream mediation models consist of
assumptions that are often incongruent and incompatible with Aboriginal community values
and by altering these assumptions and their manifestations in mediation principles, mediation
can constitute ‘culturally appropriate’ dispute resolution.

Another consideration is the political context in which mainstream ADR processes operate.
Like Kelly (2002 & 2006), Beattie (1997) acknowledges that Aboriginal adaptations of western
mediation have far more potential to achieve Aboriginal community autonomy than pure
western mediations; however, he stresses the need to approach this conflict resolution process
with a degree of caution and interrogate the political context in which it is instituted. In this
regard, Beattie (1997) suggests that mediation may in fact be a tool of social control by the
legal system, which requires the Aboriginal participant to “…acquiesce to [her] own
subjugation in the name of fairness and cultural re-empowerment” (Beattie 1997:58). This view
is shared by Bell and Kahane (2004:2) who note that while such approaches are often informed
by Indigenous knowledges, concepts of justice and approaches to conflict resolution, they
simultaneously have the ‘potential to further the project of colonization by adopting only those
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aspects of Indigenous knowledge, values and processes that do not conflict with western values
and laws’. What results is further intercultural conflict that privileges whiteness.

4.2.3 Aboriginal dispute resolution
The third approach is what Behrendt (1995, 2002, 2004) terms ‘Aboriginal dispute resolution’.
According to Behrendt (1995) a model of Aboriginal dispute resolution must reflect Indigenous
cultural values such as community, egalitarianism, oral presentations, co-operation, respect for
Elders (including female Elders), consensus, and flexibility of procedure. She perceives these
values to be most vulnerable when coming in contact with the dominant white legal system
and are central to her model. She sets out three core criteria to be met in order for a model to
be constitutive of these values. First, the procedure must be facilitated by a council of Elders.
Second, the proceedings should take place within the community. Third, the Elders should be
in control of the proceedings (Behrendt 1995:81).

An exemplar of Aboriginal dispute resolution is the Yuendumu Mediation and Justice
Committee (YMJC). This innovative grassroots community-driven and owned initiative draws
upon traditional Walpiri dispute resolution and peace-making practices to restore harmony to
a community riven by violence (Daly & Barrett 2015; Williams 2016). In 2010, violence in
Yuendumu resulted in the suspension or abandonment of community services and programs
and the fleeing of people from the community. This was met with increased government
expenditure and commitment of resources in order to maintain the provision of vital services
to the community (Daly & Barrett 2015: 3). The YMJC was established in 2011 by Walpiri
Elders of Yuendumu with the support of the Central Desert Regional Council of the Northern
Territory and funding from the Department of Prime Minister and Cabinet. Walpiri law men
and women draw on local knowledge and well-developed mediation practices embedded
within culture and law (Williams 2016: 21) to facilitate family group mediation sessions and
provide support and advice to Bush Courts in Yuendumu (Daly & Barrett 2015: 9). YMJC has
successfully resolved conflicts in fair, timely and culturally-appropriate ways and maintained
peace in Yuendumu since its establishment (Daly & Barrett 2015:3).

While YMJC serves as an example of what can be achieved when authority is devolved to
Aboriginal people, Behrendt (2002, 2004) importantly makes the point that the greatest barrier
to implementing Aboriginal dispute resolution is that Aboriginal rights to sovereignty, self-
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determination and self-government continue to be denied and thus there is limited space for
such processes to be realised in Australia. Rather, ultimate authority still rests with the
mainstream dominant culture and its institutions, which delegate some pockets of decisionmaking authority to some Indigenous communities and often in limited ways.

YMJC is the exception. While new spaces of innovative Indigenous-led justice are continually
emerging in Australia, they too are the exception (Howard-Wagner 2020). As Howard-Wagner
(2020) points out, mainstream courts have begun to consider Indigenous practices in limited
ways that are system-led and tend to give priority to the philosophies underpinning that system
(Howard-Wagner 2020:1). Innovative processes for Indigenous justice have been most widely
implemented in the criminal justice system through Indigenous sentencing courts. The Care
Circle model was informed by these innovations and as such, the scholarship examining
Indigenous sentencing courts provides important learnings about both the merits and
limitations of attempting to make space for Indigenous justice within mainstream institutions.

4.3 Innovations in criminal justice - Indigenous sentencing courts
Since the Royal Commission into Aboriginal Deaths in Custody highlighted the entrenched and
colossal disadvantage experienced by Aboriginal people when coming into contact with the
criminal justice system, the emergence of Indigenous sentencing courts has been a visible
measure of redress. According to Marchetti (2014: 346), the term ‘Indigenous sentencing
courts’ is used to describe:

courts that have been established by way of an agreed practice or protocol in either
regional towns or cities and that involve the usual participants in a conventional
sentencing process (such as the judicial officer, defence lawyer, and prosecutor) as well
as respected members from the Indigenous community within which the court sits.

There are two main models of Indigenous sentencing courts. First, the Nunga Court model,
which more closely resembles the mainstream criminal court and operates in Victoria,
Queensland and South Australia (Welch 2002; Tomaino 2005). Second, the Circle Court
model, which is loosely based on the Canadian community-based circle sentencing model and
formalises the participation of Elders and community members (Marchetti & Daly 2004). The

89

Circle Court model is in operation throughout New South Wales and the ACT. The common
significance of both models lies in their innovative involvement of Aboriginal Elders and
community members at sentencing (Daly & Proietti-Scifoni 2011; Bennett 2016). They
operate as a space of hybridity, drawing on Aboriginal cultural values and participation to
influence its structure, practices and sentencing approach and at the same time drawing on both
mainstream elements of criminal court proceedings and non-adversarial approaches to
sentencing underpinned by informality (Bennett 2016: 2-3). Thus, Indigenous sentencing
courts do not practice or apply Indigenous customary law, nor do they operate outside the
mainstream criminal justice system.

The establishment of Indigenous sentencing courts has been indicative of a judiciary more
willing to consider, even embrace, progressive notions of justice including restorative justice7,
and what have been broadly labelled as ‘problem-oriented’ or ‘problem-solving’ courts which
are premised on notions of therapeutic jurisprudence8 (Marchetti 2014: 345; Blagg 2016: 109).
The boundaries between these progressive notions of justice are not clear cut given that the
‘therapeutic jurisprudence approach resonates sympathetically with the alternative dispute
resolution/restorative justice movement’ (McMahon and Wexler 2002:1 cited in Marchetti &
Daly 2007: 14). Indigenous sentencing courts are often described as either falling under the
umbrellas of restorative justice or therapeutic jurisprudence or as being influenced by such
approaches (Larsen 2014). However, there is a growing body of literature that distinguishes
Indigenous sentencing courts from both restorative justice and therapeutic jurisprudence.

The body of work by Marchetti and Daly (2004; 2007; 2011) and Marchetti (2012; 2014)
proposes that Indigenous sentencing courts are grounded in Indigenous justice rather than
restorative justice or therapeutic jurisprudence. Although there are general similarities between
the three processes, including emphasis on improved communication between legal authorities,
victims, offenders and community members through the use of plain language and informal

7

Definitions of restorative justice differ considerably, however a popular one offered by Tony Marshall (2003:
28) is: ‘a process whereby parties with a stake in a specific offence resolve collectively how to deal with the
aftermath of the offence and its implications for the future’. Simplistically, restorative justice is philosophically
underpinned by a shift away from retributive justice and punitive punishment towards collaboration, problemsolving, active responsibility, rehabilitation and the reparation of harm (Walgrave 2008).
8 Therapeutic jurisprudence can be defined as ‘the study of the role of the law itself as a therapeutic agent’
(Wexler & Winick 1996: xvii). Therapeutic jurisprudence gives attention to the way in which law and legal
practices impact on the emotional and psychological wellbeing of a range of persons affected by the law and
adopts a behavioural science approach to explore and shape this impact (Wexler 2010).

90

practices, and emphasis on procedural justice through mutual respect and fairness, Marchetti
and Daly (2007: 428) argue that Indigenous justice processes, such as circle sentencing, have
a distinct theoretical and jurisprudential basis, which cannot be subsumed by restorative justice
or therapeutic jurisprudence. The key point of difference between the three lies in the political
aspirations of the process. Marchetti and Daly (2004, 2007; 2011) and Marchetti (2012; 2014)
argue that Indigenous justice practices have political aspirations to empower and rebuild
Indigenous communities through greater trust and co-operation between Indigenous
communities, court staff and Indigenous offenders by altering the way justice is achieved in
the white court system to better reflect Indigenous knowledges and values (Marchetti and Daly
2007: 442). Practices of Indigenous justice can be seen as a way to redress the destruction of
Indigenous peoples’ culture and social organisation brought about by colonialism and state
violence whereas restorative justice and therapeutic jurisprudence appear to be limited to
individual relationships with the legal system (Marchetti and Daly 2011:11).

Some consideration has been given to how Indigenous justice aspirations translate into practice
in relation to decision-making authority and self-determination. Luke McNamara (2000a) uses
legal pluralism as an analytical framework for examining circle sentencing in Canada.
McNamara (2000a) acknowledges that at first glance the concept of legal pluralism and the
practice of circle sentencing may appear to have very little in common given that the practice
is only concerned with the sentence for a criminal offence rather than a liability for that offence,
as well as the fact that the judge retains ultimate decision-making authority, and therefore it is
not a manifestation of legal pluralism (McNamara 2000a:71). However, he suggests that if the
practice of circle sentencing has its foundation in the community and a willingness from the
judge and other key stakeholders to share power and control, then circle sentencing can in fact
constitute an important shift in the locus of decision-making authority. As such, he points to
the viability and desirability of the adoption of pluralism, autonomy and self-determination as
foundational principles for Indigenous justice (McNamara 2000a:113-144). McNamara
(2000b: 9) warns that circle sentencing is not a ‘generic’ model that can be adopted by any
community. Instead, circle sentencing must be developed in accordance with the localised law,
culture, needs and aspirations of communities in order to meaningfully facilitate community
participation and Aboriginal justice.

In Australia, Indigenous sentencing courts have been critiqued for their inability to genuinely
meet the promise of community decision-making and self-determination. For instance, Harris
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(2004) argues that it is the hybridised nature of Indigenous sentencing courts which renders
them merely able to embody Indigenous law and cultural values to the extent allowed by the
mainstream legal system. In effect, they are therefore not ‘a true representation of Indigenous
beliefs’ but rather ‘a continuance of the colonial practice of co-opting members of the
Indigenous community to police their own community’ (Harris 2004:36). Marchetti (2014:
363), however, positions circle sentencing as a way to ‘maintain and restore agency and power,
within a legal structure and system that will not permit Indigenous sovereignty and selfdetermination’. Thus, while Indigenous sovereignty and self-determination are not recognised
in the legal system, circle sentencing is ‘informed by practice rather than doctrine’ and such
practices ‘are constructed as a result of the integration of and respect for two competing
cultures’ (Marchetti 2014: 364). Returning to the work of Stephen Cornell (2018), we can
characterise Marchetti’s perspective of Indigenous sentencing courts as a form of ‘justice as
practice’ in the absence of ‘justice as position’.

Like Harris (2004) above, Blagg (2016) and Cunneen (2018) adopt a more critical stance when
discussing Indigenous sentencing courts with reference to decolonisation and an absence of
‘justice as position’. Drawing on the concept of hybridity, Blagg (2016) argues that there are
intrinsic and inherent differences between mainstream and Aboriginal worldviews that are
incommensurable. He refers to an Aboriginal domain, comprising areas such as ceremony,
cosmology, Kinship and law which continues to exist alongside the mainstream domain. While
he contends that there is a need to generate hybrid initiatives in the space between these two
domains and that such hybrids could represent a decolonisation of justice because they operate
between Aboriginal and non-Aboriginal structures, he depicts Indigenous sentencing courts as
a problematic liminal area between mainstream and Aboriginal justice. Too often, these hybrid
initiatives colonise and assimilate the Aboriginal values that seek to set these processes apart
from mainstream ones (Blagg 2016: 70).

Cunneen (2018) argues that the mainstream criminal justice system appropriates Aboriginal
justice through Indigenous sentencing courts. He considers the hybrid nature of Indigenous
sentencing courts, where institutional processes are adapted, and whether this results in ‘neither
an Indigenous process nor the dominant non-Indigenous legal process – a form of cultural
creativity’ (Cunneen 2018: 12-13, original emphasis) forming part of a postcolonial, imperfect
and incomplete decolonising trend. He contends, however, that Indigenous sentencing courts
are too limited in their scope and are unable to satisfy the broader demands by Indigenous
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people for greater control and autonomy over criminal justice more generally. Drawing on the
work of Sarah Turnball (2014: 398 cited in Cunneen 2018: 13) and her argument that
‘Aboriginalisation’ is a “technique of contemporary colonialism” and “demonstrative of
symbolic adaptations, rather than meaningful change or the creation of separate justice
processes”, Cunneen suggests the same is true for Indigenous sentencing courts in Australia
which provide very little opportunity to challenge the various criminal justice processes that
precede court. He contends that a double communicative function is fulfilled by Indigenous
sentencing courts:
On the one hand, Indigenous culture is shown to have an important role in the courts –
and justice is served. At the same time, Indigenous sentencing courts are peripheral and
tokenistic. It could be argued they divert and incorporate Indigenous activism and
demands for change into a ‘manageable’ form that does not alter the broader structures
of power. (Cunneen 2018: 14)

There remains, therefore, a prevailing systemic injustice throughout Indigenous sentencing
courts (Hermann 2021). The extent to which they can alter colonial relations of justice and
contribute to the process of decolonisation is constrained by broader structures of power. In the
following section, I will discuss the logic behind the adoption of ADR in child protection
contexts and review the models offered to Aboriginal families in NSW. These include
mainstream models of ADR and Care Circles. As described in Chapter Three, and in a similar
way to Indigenous sentencing courts, these models have been implemented in a context where
structural recognition of Indigenous self-determination remains absent. Ultimate authority and
control over these processes therefore remains with the mainstream child protection system.

4.4. Review of alternative decision-making models in child protection
The relative success of ADR in various legal contexts and jurisdictions, including in resolving
family law disputes, has led to its adoption in the care and protection jurisdiction (Morgan et
al 2012: 17-18). The most common of these processes are court-based child protection
mediation or conciliation and family group conferencing. These models have developed against
a lengthy history of struggling to balance the need to protect children with the need to provide
support to families in the context of an adversarial legal system. Statutory authorities and
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courts are increasingly being called on to address the inadequacies of child welfare systems in
relation to the adversarial nature of its interventions, resistance from professionals to be
inclusive of families in decision making processes and a lack of responsiveness to cultural and
community perspectives of families in crisis (Olson 2009: 53; Wood 2008). Such inadequacies
inhibit the ability to form positive working relationships between child welfare authorities and
the families they serve (Olson 2003). As McHale, Robertson & Clarke (2009: 87) assert:

The traditional response [to child abuse and neglect] has involved apprehension or
removal of the abused or neglected child from his or her home, followed by an
adversarial, deficit-focused trial process designed to prove, or disprove, that the child
is in need of protection. After many years of experience, it has become clear that the
protection afforded to children by this model is less than perfect. The process is slow
and cumbersome and generally ill-suited for the complex and emotionally charged
nature of child welfare problems. The stress on the child and parties is prolonged over
critical months, or possibly years, in the child’s development. More fundamentally, the
adversarial model sets up a problematic dynamic between the parties. It frames the
question of the child’s welfare as a contest, and positions the parties as opponents.
The handful of Australian studies that examine parents’ perspectives on child protection court
proceedings have similar findings. They report that parents experience child protection court
proceedings as traumatic and alienating and feel unable to adequately participate in these
processes (Ainsworth & Hanson 2011, 2013; Harris & Gosnell 2012; Hinton 2013; Ross et al.
2017, 2018).
In NSW the current purpose, role and scope of the Children’s Court is set out in the Children
and Young Persons (Care and Protection) Act 1998 and enables the statutory child welfare
department to make an application to the court to place a child on a ‘care and protection order’
following a departmental investigation of a report that they are at risk of harm (Fernandez
2014). Since the Special Commission of Inquiry into Child Protection Services in NSW (Wood
2008), which recommended greater use of ADR, two forms of ADR have been widely
implemented in NSW – Dispute Resolution Conferences (DRC) and Family Group
Conferences (FGC) – as well as the Aboriginal Care Circle program, which was implemented
in a more limited way in the Nowra and Lismore regions. The following sections will discuss
these three models used in NSW.
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4.4.1 Dispute Resolution Conferences
In NSW, Dispute Resolution Conferences (DRC) are a widely utilised form of ADR in the care
and protection jurisdiction. They adopt a conciliation model of ADR and are convened by a
Children’s Registrar pursuant to s65 of the Children and Young Persons (Care and Protection)
Act. They can be ordered once a care application has been made to the Children’s Court and
therefore take place alongside court proceedings before the court. According to Practice Note
3 of the Children’s Court, the purpose of a DRC is to promote ‘frank and open discussion
between the parties to a care application’ in order to facilitate early resolution and agreement
upon the actions required for ensuring the best interests of the child (Children’s Court of NSW
2015: 1). A DRC is simultaneously described as both a ‘structured forum’ and ‘informal and
non-adversarial process’ for such communication to take place (Children’s Court of NSW
2015: 1).

There has been no academic attention given to the NSW DRC model. To date, an evaluation
conducted by the Australian Institute of Criminology is the only literature available to give
insight into the workings of the model (Morgan et al 2012). The evaluation found that the DRC
model was successfully implemented and that the standard of ADR delivered was high. The
evaluation further found that DRCs were successful in relation to its intended outcomes:
reaching agreement on issues in the care application with 80% of DRCs resulting in the
narrowing or resolution of the issues in the dispute and 36% of DRCs resulting in final orders
and care plans being agreed upon at the conference. Participant satisfaction with the process
was found to be high across all stakeholder groups including parents and families, statutory
child protection workers, and legal representatives for both intended outcomes. Participant
satisfaction with the outcomes of the conference were lower and varied between different
participant groups. Analysis of parent satisfaction indicated that those parents who reported a
higher level of satisfaction with the process were more likely to report being satisfied with the
outcome (Morgan et al 2012: xiv-xvii).

The evaluation outlined limitations with the DRC model that relate to the unequal power
relationship between parents and child protection workers. Significantly, it found that there
remained resistance among statutory workers, legal practitioners and magistrates towards the
use of DRCs, which may result in low referral rates and inappropriate behaviour during
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conferences, for example, when professionals dominate and statutory workers do most of the
talking. Furthermore, participants were not always willing to work together and seemed
reluctant to alter their position, including a perceived unwillingness of statutory workers to
negotiate with families (Morgan et al 2012: xiv-xvii). These findings about how power
imbalances between child protection workers and families can undermine the effectiveness of
ADR are documented within the broader literature regarding the use of ADR in the child
protection context. For example, in a review of pre-hearing conferences in Victoria’s
Children’s Court, Sheehan (2006: 169) writes:

Finally, it needs to be asked whether alternative dispute resolution is appropriate
for all disputes in child welfare. Mediation-type approaches to problem solving
assume individuals have more or less equal power in the process and are not fearful of
any of the other participants. The reality is that child protection proceedings canvass a
wide range of problems and vulnerabilities, and parents rarely feel they have any power
when confronted by the statutory welfare authority.

The evaluation also presented findings in relation to the cultural-appropriateness of the DRC
model. It found that both legal representatives and statutory authorities reported DRCs to be
more culturally-appropriate for Indigenous families than Children’s Court hearings. This was
due to the possibility of involving extended family members, discussions of cultural
considerations and the importance of cultural identity for the wellbeing of children, ensuring
agreements satisfied principles of Aboriginal child placement (s13), consulting with
Indigenous caseworkers prior to conferences, and the provision of cultural awareness training
to conference convenors (Morgan et al 2012 :65). These positive reports appear to be supported
by high rates of attendance and participant satisfaction among Indigenous family members who
have participated in DRCs (Morgan et al 2012 :67). However, stakeholders identified a number
of ways in which the cultural-appropriateness of DRCs could be increased when Indigenous
families were involved. Such measures included: beginning conferences with an
acknowledgement of the traditional owners, providing cultural awareness training to all
practitioners involved, providing an Indigenous support worker to liaise with families prior to
conferences, seeking feedback and input from community representatives in relation to the
cultural-appropriateness of DRCs, having the conference co-convened by a representative of
the Indigenous community such as an Elder for their cultural knowledge and expertise or
inviting Elders to attend and provide advice on cultural matters but not in a co-convening
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capacity (Morgan et al 2012:69). Interestingly, these are some of the defining features of the
Care Circle model and, as noted in the evaluation report, inviting Elders to attend the
conference to provide advice on cultural matters is ‘essentially the model used for the Care
Circle process’ (Morgan et al 2012: 69). Another model that has been adopted for use in the
NSW child protection system is family group conferencing which sits outside of the court
system.

4.4.2 Family Group Conferencing
Family Group Conferencing (FGC) is an alternative model of decision-making that has
developed alongside the evolution of kinship care (Samantrai 2004: 140) and in response to
the inadequacies of mainstream child welfare systems in relation to supporting Indigenous
families and communities (Schmid & Pollack 2004: 128). Family Group Conferencing was
first afforded legal recognition in Aotearoa New Zealand in the Children and Young Persons
and Their Families Act 1989 following dissent from Maori peoples against Pakeha (white,
European) expert-driven approaches that were viewed as undermining their Kinship structures
and cultural identities and as a way of addressing racial disproportionality of Maori children in
state care (Rangihau 1986). The legislation mandated the use of FGC before child welfare
matters could proceed to court and in so doing recognised a broader conceptualisation of
‘family’ that went beyond immediate family to including extended family, community and
tribal groupings and the need to include these perspectives in decision-making about the
welfare of children (Waites et al 2004).
In its ‘pure’ form the FGC model has five distinct stages (Metze et al 2015: 167). Stage one is
the pre-conference preparation phase. Here, the conference coordinator assists the central
actors of the conference, who in child welfare matters are the parents, to explore and identify
their familial and social networks and makes invitations to participate in the conference
accordingly. The preparation phase also involves assisting parents to identify and formulate
the main issues to be discussed and of what the conference process entails. Stages two, three
and four all take place during the conference itself. In stage two, child protection workers and
other professionals share information with the family group. This includes issues identified by
the family, the concerns for the child and services available to support the family. In stage
three, the central actors are given private time together with their familial and social networks
to deliberate and agree upon possible solutions and a plan for ways forward. Stage four marks
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the final stage where the aim is to reach an agreement about a plan put forward by the family
to address child protection concerns. Negotiation between the family group and child
protection workers may be necessary here and in order to move forward to the fifth stage of
the FGC model, an agreement must be reached. The fifth stage involves implementing the
agreed upon plan and evaluating its outcomes. The family group is primarily responsible for
carrying out the plan but with support and monitoring from child protection workers where
needed.

There are several key tenets or values of the FGC model that emerge within the literature and
which purportedly distinguish it from other alternative approaches to decision-making. FGC
has been conceived of as promoting participatory democratic ideals (Holland et al 2005) in that
it moves away from an over dependence on professional classes to define and solve community
problems, instead ‘sharing power with the people’ (Merkel-Holguin 2004). It is widely
described as a model of empowerment, giving families greater control over important decisions
that affect their lives (Adams & Chandler 2004; Pennell 2004) and to make decisions within
their own family and cultural contexts (Hayes & Houston 2007). Central to conceptualising
FGC as an empowering practice are the related concepts of collaboration within the family
group and with authorities and service providers (Schmid & Pollack 2004; 2009) and resilience
and relational autonomy which are prerequisites for empowering processes (Metze et al 2015).
Thus, the FGC model aims to redress power imbalances in child protection matters through the
provision of an alternative space wherein family members can activiely participate. FGC
originated to address racial disproportionality and improve support for Indigenous families and
communities and has been adapted internationally, including in Australia (Nygard & Saus
2019). It has been described as congruent with the Aboriginal Child Placement Principles (Ban
2005) and perceived to be adaptable to Aboriginal contexts given its recognition of Kinship
networks and the reciprocity of relationships within Aboriginal cultures, and its emphasis on
finding solutions from within families and communities (Arney, McGuinness & Westby 2012;
Arney, Chong & McGuiness 2013).

Family Group Conferencing is one of several models that fit under the broad banner of
restorative justice. The values upon which FGC is founded on align well with the language of
the restorative justice movement, a movement that is largely situated within the criminal
context (Connolly 2009). In the child welfare context, a restorative justice approach is more
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concerned with control over decisions rather than the types of interventions going forward
(Neff 2004).

Critiques of FGC emphasise how the power relationship between mainstream child protection
systems and the families they service remain unchallenged in spite of the empowering values
underpinning the model. Harris (2008) suggests that in order to understand the decision-making
role that FGC plays within child protection systems crucial questions must be asked, such as:
‘When does a conference occur? What kind of decisions can it make? And, what effect do those
decisions have (Harris 2008: 5). Ney, Stoltz and Maloney (2011) explore the tensions and
complexities that arise at the nexus of the competing values, objectives and discourses of the
FGC model and the bureaucratic child protection structure. Their research found that the voices
of participants were co-opted and subjugated by the legal, bureaucratised and neoliberal
discourses of the child protection system (Ney et al 2011: 185). So too, there is a danger that
‘predetermined outcomes usurp power from families and relocate it within bureaucratic and
professionally dominated and sophisticated child welfare systems, and in doing so, trample on
the democratic principles of FGC and the values of collaboration and partnership’ (MerkelHolguin 2004:167). The collaborative, participatory and partnership approach espoused by the
FGC model ‘may be used as rhetoric to mask the very real coercive power that responsible
authorities have over families judged to be irresponsible’ (Connolly & McKenzie 1999: 12).
According to Nixon et al. (2001: 27):

Family group conferencing has often been misunderstood as augmenting professional
decision making rather than driving decision themselves. The ambition to fit family
group conferencing within the procedures, time scales, and assumptions of
bureaucracies has relegated family group conferencing to secondary planning form or
a rubberstamp for professional ideas. The net effect is that family group conferencing
principles and philosophy are watered down to fit into mainstream orthodox practice.

Indeed since its adoption, Maori writers have challenged the prevailing view that the adoption
of FGC was a triumph and an indication of a profound shift in the child welfare system, instead
arguing that the model has co-opted Maori perspective and has done little in the way of
transforming structural imbalances of power within the system (Tauri 1999, 2014, 2017; Love
2002). Tauri (2017), for example, argues that the extent of Indigenous influence in the design
and adaptation of the FGC forum has been greatly exaggerated, signalling instead the
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appropriation of Indigenous life worlds' components by settler-colonial states in a bid to
‘Indigenize’ and ‘culturally sensitize’ systems and processes within a broader phenomenon of
the globalisation of the restorative justice movement. Canadian Cree First Nation woman,
Gloria Lee (1997), expressed concern that the importation of the FGC model was thrust upon
Canadian Indigenous people at the expense of their own justice practices and mechanisms. In
other jurisdictions where FGCs have been implemented, such as the UK, researchers point out
that there has been little discussion or evidence that focuses on the use of FGCs with ethnic or
cultural minority groups despite its origins as a response to racial disproportionality (Barn and
Das 2016). What becomes evident is that the balance of power is very much tipped toward the
state and that the very nature of child protection bureaucratic structures can undermine and
sabotage the capacity for family group conferencing to fulfill its aims particularly in the context
of Indigenous justice.

Nevertheless, FGC with Aboriginal families, or Aboriginal Family Decision Making, has
gained momentum across Australia. In 2002, the pioneering work of Rumbalara Aboriginal
Co-operative in Shepparton, Victoria to deliver an Aboriginal approach to FGC culminated in
the establishment of the Aboriginal and Torres Strait Islander Family Decision Making
Program in partnership with the statutory child protection department (Linquage International
2003). While being based on the FGC model, the program emphasised involving Elders and
other members of the local Aboriginal community. An evaluation of the program found that
positive outcomes were achieved, for example, of the 12 families (29 children) who had
participated in the program, none had progressed further into the child protection system.
On the basis of this success the AFDM program was implemented in every region across the
state and is delivered by ACCOs registered under the Children, Youth and Families Act to
provide child and family services within Victoria. AFDM meetings are co-convened by a
Department of Human Services convenor and Aboriginal community convenor who is
employed at an ACCO funded to deliver the AFDM program. FGC with Aboriginal families
have since been trialled in the Northern Territory (Arney, McGuinness & Westby 2012) and
Queensland (Ipsos 2017).

In NSW, FGC commenced operation in 2011 with a small-scale pilot program available to both
Aboriginal and non-Aboriginal families and provided a formal opportunity to resolve child
protection matters prior to, and thus outside of, Children’s Court proceedings. An evaluation
of the FGC pilot program reported a number of short-term positive outcomes for those who
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had participated in the program including high levels of satisfaction with the process and some
improvements to the working relationship between statutory authorities and families,
particularly extended family members (Boxall et al 2012: xii-xiii). The evaluation also found
that half of all FGCs conducted during the evaluation period involved Indigenous families and
that stakeholders viewed the FGC process as being more culturally-appropriate than traditional
case planning processes (Boxall et al 2012: xii). Since 2015, FGC is being implemented across
the state to both Aboriginal and non-Aboriginal families as part of the Safe Home For Life
reforms and an independent evaluation of the program is underway. Unlike the Victorian
Aboriginal Family Decision Making Program, FGC in NSW is implemented by the statutory
child protection department and is not co-delivered with relevant ACCOs. FGC in NSW does,
however, employ independent Aboriginal facilitators who facilitate FGCs with Aboriginal
families.

Critiques of the NSW FGC program mounted by Aboriginal stakeholders and advocacy groups
were documented in the Family is Culture review (Davis, 2019). Submissions from SNAICC,
AbSec and Grandmothers Against Removal (GMAR) NSW highlighted the problematic nature
of attempting to engage Aboriginal children and families in decision-making via an approach
to FGC that is government-imposed, managed and controlled. They argued that Aboriginal
Community Controlled Organisations needed to play a greater role in designing, leading and
delivering FGCs in order to afford Aboriginal families more effective and culturally safe access
to participation in decision-making and effect more meaningful self-determination. Concerns
were raised that the FGC process, administered by the statutory department, could be coercive
in nature and undermine the social justice and participatory intent of such processes.

Such critical stances bear a striking resemblance to those of the broader restorative justice
movement. Many scholars have stressed that the concept of restorative justice and the models
and practices that claim its values are not as rooted in Indigenous justice practices as is claimed
(Blagg 1997, 2016; Cunneen 1997, 2018; Daly 2002; Tauri 2014, 2017). Blagg (2016:70)
highlights that while restorative justice asserts its origins in Aboriginal cultures, it has ‘become
largely the captive of mainstream justice mechanisms. He continues:

Restorative justice is something that arrives in Aboriginal communities in the back of
a familiar wagon train of government initiatives, brought in from the outside to resolve
crime problems, rather than having been nurtured from within. We could also critique
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the fact that, despite the radical rhetoric about working outside the system, it has tended
to colonise conservative institutional spaces within a largely unreformed criminal
justice system (Blagg 2016:70).

Prior to the state-wide implementation of FGC in NSW, the Care Circle model was piloted and
offered to Aboriginal families in Nowra and Lismore. According to Magistrate Hilary Hannam,
the Care Circle concept was based on a combination of family group conferencing and circle
sentencing in criminal matters (Hannam 2010) which have been discussed above.

4.4.3 The Care Circle model
As noted in the Introduction to this thesis, Care Circles commenced with a pilot program in
Nowra in 2008 and were briefly offered in the Lismore region. The aims, process and
stakeholders as outlined in the Care Circles Procedure Guide (NSW AG&J 2011) are
summarised here. Care Circles had the broad aim of improving outcomes for Aboriginal
children in care proceedings. The model sought to achieve this through program aims relating
specifically to supporting parents, such as, improving support provided to parents and
enhancing the viability and effectiveness of undertakings to be agreed by a parent in placement
proceedings. Other aims of the program had the dual purpose of empowering both Aboriginal
families and communities through giving the community a greater role in the decision-making
process. As such these aims were intended to alter the relationship between Aboriginal people
and the child protection system and included to:
•

Empower Aboriginal families and communities by reducing any barriers that may
currently exist between courts and Aboriginal people;

•

Contribute to self-determination of Aboriginal people in care proceedings;

•

Increase participation in decision-making about Aboriginal children by Aboriginal
families and communities;

•

Improve availability of information as to placement options within the child’s family,
kinship group and Aboriginal community;

•

Increase confidence in the care process;

•

Improve reporting of situations in which children or young people may be at risk;

•

Ensure that all parties adhere to and address the Aboriginal and Torres Strait
Islander principles in the Children and Young Persons (Care and Protection) Act
1998 (the Act);
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•

Strengthen relationships between the Department of Attorney General and Justice
(DAG&J), Department of Family and Community Services, Community Services
(CS), Children’s Court, families and communities. (NSW AG&J 2011: 3).

Care Circles could be requested once a determination had been made that an Aboriginal child
is in need of care and protection and prior to final orders for that child being made (see fig 1).
As such, they were a step within the court process rather than an alternative to the entire court
or child protection decision-making process. Prior to a determination being made, a process of
departmental casework had been undertaken, relying on the Children’s Court to legitimise its
decisions.

Report

Investigation

Removal

Application

Bureaucratic decision-making process

Determination

Care Circles

Final Orders

Children’s Court Process

Figure 1. Care Circles in the child protection decision-making continuum

The Care Circle model, in a similar way to the Circle Sentencing model and other Indigenous
sentencing courts around Australia, engage and involve respected members of the community
referred to as a panel of community representatives, which typically comprises Elders of the
local Aboriginal community. The Elders were selected following a recruitment process wherein
they were assessed on the basis of their connection to the local Aboriginal community and
work and life experiences. Once selected, the Elders were to undergo training in child
protection issues which was required prior to the commencement of their role in the Care
Circle. Like with circle sentencing, Elders were not financially remunerated for participating
in Care Circles.

In each matter, two Care Circles were held approximately six weeks apart, and in a community
setting. In each sitting, the magistrate formally opened the Circle and delivered an
Acknowledgement of the Traditional Custodians of the land. A joint summary of the issues
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relevant to the Care Circle prepared by the legal representatives was presented to the Care
Circle by the magistrate.

The Elders sat in a circle with the parents (and their support people and legal representatives),
magistrate, statutory workers (caseworkers, their managers and legal representative) and
child’s legal representation to discuss what orders might best promote the future safety, welfare
and well-being of the child. This could include a discussion of ‘what interim arrangements
there should be for the care of the child, what services/supports can be made available to the
family, where the child should live, what contact arrangement should be in place, alternative
family placements, or such other matters as appear relevant’ (NSW AG&J 2011: 11). The
parties were then to present, agree and sign a list of recommendations before the magistrate
formally closes the Care Circle.
The critiques of ‘Indigenised’ justice processes detailed in this chapter point to a number of
shortcomings in the design of the Care Circle model. Firstly, the model imported and adapted
existing Indigenous justice processes such as Circle Sentencing and Family Group
Conferencing into a mainstream setting. Scholars point out the limited way in which such
models can transform the systems they are integrated in (Blagg 1997, 2016; Cunneen 1997,
2018; Tauri 2014, 2017). Second, the positioning of the Care Circle model very late within the
child protection continuum and the scope of decisions that can be made reflects a highly limited
form of participation rather than self-determination (Harris 2008). As such, upon first glance,
the extent to which Care Circles can achieve Indigenous justice appears hollow in nature.
Exploring Care Circles empirically can further elaborate the nature of Indigenous justice and
indeed injustice within the Care Circle space.

I have previously explored the extent to which Indigenous justice was integrated into the Care
Circle space (Ciftci & Howard-Wagner 2012). The study questioned the cultural
appropriateness of Care Circles and the extent to which it was a departure from conventional
ADR practices given that ultimate authority and control remained with the magistrate. It found
that dominant cultural practices of the court system prevailed and these practices created
'cultural conflict' in the eyes of Aboriginal participants. The present study will build on this
work, exploring the nature of cultural conflict in Care Circles with the added perspectives from
key stakeholders that were previously excluded including statutory child protection workers.

104

4.4 Conclusion
This chapter has focused on how alternative models of decision-making have been developed
and implemented as a means for achieving Indigenous justice in the criminal context and
affording greater participation to Aboriginal people in the care jurisdiction. Care Circles were
established based on this logic. Examinations of circle sentencing show that Indigenous justice
can be practiced in these settings. However, critical scholarship points out that these models
occur in the context of a liberal regime of recognition which affords Aboriginal people
conditional recognition in the form of participation in decision-making without honouring
collective rights to Indigenous self-determination which is a prerequisite for decolonisation.
Western power operates in complex and contradictory patterns of collaboration and resistance,
accommodation and co-option. The scholarship suggests that when operating between the
Aboriginal domain and non-Aboriginal institutions, cultural conflict ensues, with these hybrid
models provide limited scope to transform colonial relations of justice and effect meaningful
change. The findings of this study presented in Chapters Six will explore the ways Indigenous
justice is practiced in the Care Circle setting before turning to an examination of how
Indigenous justice is foreclosed on in the absence of justice as position in Chapters Seven and
Eight where normative practices of whiteness and the deep divide between two worlds is
unpacked. In the next chapter, I describe the methodological approach employed to study
Indigenous justice in the Care Circle space.
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CHAPTER FIVE – PRIORITISING INDIGENOUS VOICES: A
CRITICAL QUALITATIVE RESEARCH METHODOLOGY
5.1 Introduction
In this chapter, I detail the methodology employed to examine Care Circles as a space of
Indigenous justice. Consideration is given to the historic subjugation of Indigenous voices
within research agendas and the resultant need to decolonise research methodologies. I lay out
a methodological framework for the research with philosophical underpinnings that draw upon
the voices of Indigenous scholars and researchers and the distinct research paradigms and
principles they articulate. I position the research alongside efforts for decolonisation and selfdetermination in both child protection and academic spaces as discussed in earlier chapters.

5.2 Decolonising methodology
…the term ‘research’ is inextricably linked to European imperialism and colonialism.
The word, ‘research’, is probably one of the dirtiest words in the indigenous world’s
vocabulary. When mentioned in many indigenous contexts, it stirs up silence, it
conjures up bad memories, it raises a smile that is knowing and distrustful.’ (Tuhiwai
Smith 1999: 1)

Aboriginal people and Aboriginal land have been the subject of much social and scientific
research since British invasion in the late 1770s. So much so that many have argued that
Aboriginal people are among the most researched groups of people on earth (Orminston 2010;
Rigney 1999; Tuhiwai Smith 1999; Wilson 2001, 2008). Until recently, such research was for
the most part conducted without permission, consultation or involvement from the Aboriginal
communities being researched. This exclusion of Aboriginal people from the research process
has understandably resulted in feelings of resentment and animosity towards research in
general (Wilson 2008:15). Martin (2003) fittingly calls this research ‘terra nullius research’ research that was conducted in the same manner that Captain Cook falsely laid claim to the
land and the declaring of it as terra nullius. Aboriginal people were present in the research only
as objects of curiosity (Martin 2003:1). At its worst, this research contributed to, and provided
‘justification’ for, the dispossession of Aboriginal people from their traditional lands, their
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legal and political suppression, and attempts to destroy their cultures and identities (see for
example, Social Darwinism, as discussed in Chapter Three). Research conducted within
dominant Western paradigms supported and legitimised the Western perception of Indigenous
peoples as the ‘Other’ (Walter 2006:28).

I cannot, then, articulate a methodological approach to the research without first and foremost
acknowledging research itself as a significant site of struggle between the competing interests
of the coloniser and the colonised, the West and the Other. The history of Western research is
inextricably linked to colonisation and injustice. It has not been a purely distant academic
exercise but has had very real and mostly negative consequences on the lived experiences of
Aboriginal people (Tuhiwai Smith 1999: 5 Walter 2006: 28). History, therefore, is just as
crucial in a methodological context as in any other.

Since the 1990s, a growing wealth of Indigenous scholarship, primarily led by Indigenous
scholars, has emerged within Australia and other settler-colonial societies. This body of work
offers significant critique of Western modes of research as well as instructive ways of moving
beyond the Western tradition of inquiry (Denzin, Lincoln and Smith 2008; Kovach 2009; Kurtz
2013; Rigney 1999, 2001, 2006; Moreton-Robinson 2013; Tuhiwai Smith 1999; Wilson 2001).
Central to this scholarship is a reminder that colonial paradigms continue to evolve and
marginalise Aboriginal people.

In her seminal work Decolonizing Methodologies: Research and Indigenous Peoples, Maori
scholar Linda Tuhiwai Smith, for instance, challenges us to endeavour towards ‘a more critical
understanding of the underlying assumptions, motivations and values that inform research
practices’ (1999:20). Given that imperial and colonial discourses are deeply embedded within
Western research, they hold the ability to influence the gaze of the researcher. Tuhiwai Smith
also rejects the term ‘post-colonialism’ as it implies that the project of colonisation is historical.
Rather, researching through ‘imperial eyes’, like colonisation itself, is ongoing and requires
‘decolonization’ (Tuhiwai Smith 1999). This research views colonisation as an ongoing project
and seeks to uncover remnant forms of colonialism within a space that aims to embed principles
of Indigenous justice. Taking guidance from Tuhiwai Smith’s work, the approach to
undertaking this research involved an interrogation of my own researcher gaze and practice.
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Similarly, as Moreton-Robinson points out, ‘knowledge is never innocent, it is the key to power
and meaning. It can be used to communicate as well as control’ (1998a: 284). This control is
often desired or encouraged within the academy, an institution that privileges ‘authority’ and
‘expertise’ (Nielsen 2014: 3). Such control enables the subordination of Indigenous interests
and priorities. Indeed, the process of research continues to run the risk of reinscribing the
dominant discourse of the Other.

To counter this risk, I strived to privilege and prioritise Indigenous perspectives in the research
through centring Indigenous worldviews and experiences in the development of a theoretical
and methodological framework, reviewing of literature, and the collection and analysis of data.
In terms of my methodological framework, as a non-Indigenous researcher conducting research
with Aboriginal people (as well as non-Aboriginal participants in the context of a governmentled initiative), I gave consideration to this colonial history of research and the research context
and reflected on the potential for perpetuating colonial inequality within my own research.
With this in mind, and in order to overcome the risk of becoming yet another ‘white pseudo
expert’, the present research is informed by, and gives detailed consideration to an ‘Indigenous
paradigm’ (Walter 2010, Wilson 2001, 2008), also referred to within the scholarship as
‘Indiginest research’ (Rigney 1999, 2001, 2006) or ‘critical Indigenous methodologies’
(Denzin, Lincoln and Smith 2008). I attempt to engage with this body of work to identify my
own positionality alongside it – one that honours Indigenous knowledges, experiences and
worldviews and recognises them as distinctive.

5.3 Centring an Indigenous Paradigm
What knowledge do you privilege? (Boyd 2005: 1 cited in Kovach 2009: 41)

It is widely accepted within the social sciences that social research cannot be neutral or value
free given that it exists within the social world and broader social context (Walter 2010: 12,
Becker 1967: 239) just like laws and the institutions and process that uphold them are not
neutral. A research paradigm makes visible the way we see the world and is built upon the
underlying values, beliefs and assumptions that ground all aspects of the research (Kovach
2010: 41). Cree scholar, Shawn Wilson defines a research paradigm as ‘a set of beliefs about
the world and about gaining knowledge that goes together to guide people’s actions as to how
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they are going to go about the research’ (Wilson 2001: 175). That is, any research paradigm
consists of an epistemology, ontology, axiology and methodology. In choosing what to study
and what to value in research, researchers like me must articulate the philosophical
underpinnings that ground their paradigm in order to inform readers about their social position
and viewpoint prior to analysis (Walter & Anderson 2010: 41-57).
Epistemology is concerned with the researcher’s assumptions about the nature of knowledge
including ‘what is knowable’, how knowledge is derived, and ‘the researcher’s relationship to
that which they are trying to grasp’ (Daly 2007: 21). This non-Indigenous researcher and the
research are undeniably positioned within established traditions of qualitative socio-legal
research, but the present research is also epistemologically situated within more recent
frameworks consistent with Indigenous reconsiderations of research as well as feminist and
social constructionist standpoints (Ciftci & Howard-Wagner 2012: 85). In many ways the space
carved out to foster the emergence of Indigenous paradigms has been made available by
feminist and constructivist critical responses to dominant research theory and practice. Tuhiwai
Smith, for example, positions her discussion of decolonisation within feminist critiques of
positivism (Wilson, 2001:215). Although the feminist paradigm has been developed in order
to counteract the male-centric approach to the study of the social world, it resonates well with
Indigenous epistemology in that it shines a light on power imbalances and unequal
relationships. Feminist approaches can therefore demonstrate how Indigenous people are
marginalised in the research process and the social world more broadly. A feminist researcher
is more self-conscious of unequal power relations and will design her research to lessen the
impact of this, thereby paving the way for Indigenous empowerment throughout the research
process (Tuhiwai Smith 1999).
Importantly however, dominant feminist methodological approaches have been challenged
through the emergence of Indigenous women’s standpoint theory. While feminist and
Indigenous researchers hold a shared understanding that their knowledge production is a site
of struggle against normative patriarchal modes of producing knowledge, Aileen MoretonRobinson (2013: 331) necessarily points out their differences. In her seminal book, Talkin’ up
to White Women: Indigenous Women and Feminism, Moreton-Robinson (2000) calls for a
move beyond research methodologies that privilege the experiences and values of the white
middle-class woman because an Indigenous woman’s standpoint is grounded in a different
reality. Her methodological approach renders visible ‘whiteness in power relations between
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white feminists and Indigenous women through examining their self-representation and
representations of others…exploring how whiteness opens up and forecloses certain ways of
reading the Indigenous Other’ (Moreton-Robinson 2006a: 245). For Moreton-Robinson,
methodological reform requires the rejection of self-hegemonic privilege and an adoption of
methodological inter-subjectivity towards a deeper understanding of realities from differing
perspectives.

Non-Indigenous researchers have since conceived of methodologies that involve both critically
reflecting upon colonising society and themselves (Cunneen & Rowe 2014; de Ishtar 2005).
Zihl de Ishtar, for example, methodologically bridged Indigenous and feminist knowledges
through ‘forging a partnership between two cultures – Indigenous women and White feminist’
(2005: 366) to examine the interaction between two societies and the impacts of Eurocentric
behaviours on both.

In a complimentary way, the social constructionist position evokes a new conception of
knowledge and reality. For constructivists, there is not just one reality (be it fixed or fluid), but
multiple realities that are socially constructed and dependent on the unique realities of different
societies, groups and stakeholders (Wilson 2001: 176). Meaning is produced through a process
of social construction, where languages and practices shape how a particular object or person
is viewed. Constructivists believe that truth can also be de-constructed (Katz et al. 2016: 3).
Social constructionism is complimentary to Indigenous standpoints as it also insists we ‘take a
critical stance toward our taken-for-granted ways for understanding the world’ (Burr 2003:3).
What is confronted, then, is the traditional conception of objective, individualistic, historic
knowledge – a conception which has penetrated virtually all aspects of modern institutional
life and has shaped the Indigenous experience (Gergen 1994). What emerges is a research
approach that is concerned with ‘examining people’s understandings of reality and their
motivations and beliefs, rather than trying to elicit the objective truth about social behaviour or
outcomes’ (Katz et al. 2016: 3).

An Indigenous paradigm is unique in that it determines what is valued as knowledge from an
Indigenous perspective (Walter 2010: 21). Indigenous epistemologies are holistic and fluid in
nature, drawing on multi-generational storytelling and a reliance on Elders who hold insights
into knowledge that should be valued (Kovach 2005: 44; Hart 2010: 8). By contrast, Western
methodologies emphasise the ‘rational individual exercising free will’ (Cunneen & Rowe
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2014: 55). Rationality and objectivity are central to both theories of knowledge and the
production of knowledge wherein ‘knowledge status is limited to the educated and social elite’
(Moreton-Robinson & Walter 2009: 98).

A growing number of researchers, both Indigenous and non-Indigenous now operate within, or
embed principles from, an acknowledged and explicit Indigenous paradigm and there has been
increased attention given to what is meant by ‘Indigenous paradigm’ (Rigney 2003). There is
not one unanimous definition or view among Indigenous scholars about what defines the
boundaries of an Indigenous paradigm or the epistemes that constitute it (Rigney 2003: 41).
This is to be expected given that Indigenous peoples are not a singular universal group. What
shapes an Indigenous paradigm inherently crosses boundaries, times and localities. What we
must acknowledge, however, is that there are not only fundamental differences between
Western and Indigenous paradigms in relation to epistemology – as discussed above – but also
with ontology, axiology and methodology.
Ontology is ‘your way of being, what you believe is real in the world’ (Wilson 2001: 175) or
one’s understanding of what constitutes reality (Walter 2010: 16). Axiology encompasses one’s
set of ‘values that inform how we see the world and the judgements we make within our
research’ (Walter 2010: 15) while methodology refers to the ‘process or tools for understanding
or describing the world’ (Cunneen & Rowe 2014: 57).
An Indigenous paradigm is derived from a core belief that knowledge is relational (Wilson
2001: 176).

While this echoes similarities with feminist approaches that highlight

connectedness (and disconnectedness) with research participants and the power dynamics
present in such relations, an Indigenous paradigm holds cultural protocols, values and
behaviours as integral (Nicholls 2009: 120). As such, relationality is not only an epistemology
but an ontology, axiology and methodology. As Martin highlights, ‘relatedness occurs across
contexts and is maintained within conditions that are: physical, spiritual, political,
geographical, intellectual, emotional, social, historical, sensory, instinctive and intuitive’
(2008: 69). Within an Indigenous paradigm, relatedness forms a unique understanding of the
nature of reality and anchors all experiences. An Indigenous paradigm compels researchers to
think about and approach the research in a relational manner. As Wilson notes:
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your methodology has to ask different questions: rather than asking about validity or
reliability, you are asking how am I fulfilling my role in this relationship?...This
becomes my methodology, an Indigenous methodology, by looking at relational
accountability or being accountable to all my relations. (Wilson 2001: 177)
Connected to relationality is the concept of reciprocity, an aspect that has been noted by many
Indigenous scholars as embedded throughout Indigenous ontologies. Reciprocity reflects the
relational worldview and the honouring of our relationships with others (Hart 2010: 7).
Critically, reciprocal research is that which is beneficial to Indigenous communities not only
individuals.
For Rigney, Indigenist research is culturally safe and culturally respectful and encompasses
three fundamental and interrelated principles that set it apart from traditional Western research:
the involvement in resistance as an emancipatory imperative; political integrity in Indigenous
research; and the privileging of Indigenous voices in Indigenist research (Rigney 2003: 39).
Indigenist research charts Indigenous social and political agendas for the purposes of liberation,
resistance and the transformation of experiences of oppression. As Rigney writes:
Indigenist research is research undertaken as part of the struggle of Indigenous
Australians for recognition of the right of self-determination and de-colonisation. It is
research that engages with the issues, which have arisen out of the long history of
colonisation, occupation, and oppression of Indigenous Australians... It is research that
seeks to uncover and protest the continuing forms of oppression that confronts
Indigenous Australians. Moreover, it is research which attempts to support the personal,
community, educational, cultural, and political struggles of Indigenous Australians to
carve out a way of being for ourselves in Australia in which there is healing from the
past oppressions and cultural freedom in the future. (Rigney 2001: 39)
With regard to political integrity, Indigenist research challenges the traditional relationships of
researchers and research ‘subjects’ that benefit the interests of the researcher (Rigney 2003:
42). Here, it is imperative that non-Indigenous researchers uphold the political integrity of
Indigenous communities in order to build trust and facilitate cooperation and collaboration.
Through privileging and prioritising Indigenous voices in the research such collaboration can
be achieved. Indigenous people’s voices provide alternative viewpoints, focusing on stories of
resistance and continued survival to ‘talk back’ to the colonial structure (Rigney 1999: 116).
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This in turn contributes to the broader project of self-determination and the recognition of
Indigenous peoples as sovereign First Nations Australians throughout the research process. In
adopting these principles, a more equal dialogue between Indigenous and non-Indigenous
people can exist.
The bulk of the scholarship discussed above has been written by and for Indigenous scholars
and researchers to counteract the monopoly non-Indigenous researchers (still) hold over
Indigenous research. The existence of divergence amongst Indigenous standpoints regarding
the legitimacy of non-Indigenous involvement in research with and for Indigenous people
(Nicholls 2009: 117) has been of real concern to me as non-Indigenous researcher. While this
remains the case, there is an acceptance that ‘Indigenist research principles can be drawn upon
by non-Indigenous researchers who uphold its principles for Indigenous self-determination’
(Rigney 2003: 41). My position in the world inherently limits my ability to ‘adopt’ an
Indigenous paradigm. I research and write as a privileged Westerner and at the same time I
seek to be an ‘allied other’ (Denzin and Lincoln 2008: 6). The research does not claim to
employ an Indigenous paradigm, rather it attempts to be guided by its core principles such as
relationality and reciprocity, and contribute to decolonisation and recognition efforts.

Having discussed the philosophical foundations that ground my research paradigm in order to
engage in a process of epistemological reflexivity, I must now locate myself in terms of
personal characteristics that contribute to my social positioning in order to achieve personal
reflexivity (Dowling 2006: 8).

5.4 Exercising reflexivity
Through critical reflection or being reflexive, ‘researchers may become aware of what allows
them to see, as well as what may inhibit their seeing’ (Watt 2007: 82). Reflexivity of a
researcher’s social position is regarded as a critical strategy for ensuring quality of qualitative
research within the social sciences (Berger 2015) and a critical component of Indigenous
methodologies (Kovach 2009; Moreton-Robinson & Walter; Nicholls 2009). The concept of
reflexivity challenges the idea of knowledge production as being independent from the
researcher producing it and of knowledge as objective (Berger 2015: 220).
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While a number of factors influence the way in which research is conducted, a researcher’s
personal characteristics (such as race, class and gender) will have an important impact on the
choice and subject of a study. Personal reflexivity means exercising a degree of ‘selfawareness’ (May & Perry 2010). Self-awareness is necessary because relations of gender and
race do not only exist outside the research process. Rather they intersect in a myriad of ways
to circumscribe the research process (Moreton-Robinson 2003: 79). In doing so, a researcher
turns the gaze back onto oneself thereby recognising one’s own situatedness within the research
and the effect that this may have on all aspects of the research from relationships with research
participants to interpretation of data (Berger 2015: 220).

Self-awareness and self-location within Indigenous research means cultural identification
(Kovach 2009: 110). By now it has been made explicit that I am a non-Indigenous researcher
conducting research that seeks to be of value to Indigenous rights and justice movements.
Identifying myself as non-Indigenous rather than white is deliberate and intentional. Put
simply, others may have not considered me to be white. My father is a Turkish Kurd or
‘Kurdish’. That is, he was born in Turkey but is ethnically Kurdish. My mother is Chinese
Indonesian or Orang Tionghoa. That is, she was born in Indonesia but is of ethnic Chinese
origins. I am a first generation Australian and I believe my own racial background has given
me a unique understanding of the way in which ‘race’ is a social construct by which privilege
is both claimed and denied. One’s race is inextricable linked to one’s identity and shapes the
way one constructs the world.

My cultural background and history is grounded in experiences of minority struggles and
otherness. This part of my identity inspires my research and has drawn me to work that
centralises justice. The experiences of each individual and each group of people is unique and
distinctive. I am not an Indigenous Australian and I am not claiming to understand that unique
and distinctive experience or the knowledges and worldviews that ground Indigenous
experiences. To make this claim would constitute a perpetualisation of colonialism (Ife 2020).
Rather, I am making explicit my motivations and interests; that is, I have a vested interest in
research that contributes to social justice as a direct result of my own race.

Though I may not be perceived as a white Australian, I have come to an understanding that I
still embody whiteness. I am socially and culturally positioned as non-Indigenous Australian. I
live in the white hegemonic nation within which my research is situated and have benefited
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from colonisation. I am, therefore, unavoidably a part of the majority and enjoy a level of
privilege that is denied to Indigenous Australians. Like Ife (2020: 27), I contend that while I
cannot fully understand Indigenous worldviews, I understand white colonising worldviews,
because I have been a part of them and they are a part of me. This confers onto me a
responsibility to address the dominance of white Western worldviews in shaping spaces in
which interactions with Indigenous worldviews take place. This is what I can contribute to the
decolonising journey from my position.

5.5 A qualitative approach
In terms of the methodological approach adopted, this is a qualitative socio-legal study.
Qualitative research has been utilised extensively within the social sciences for its ability to
produce data that is well grounded and able to provide ‘thick’ descriptions and explanations of
processes situated within particular contexts (Liamputtong 2009: xiii). A qualitative approach
is thus in line with the aim of the study as its objective is to offer a rich and holistic
understanding of the Care Circle program. Moreover, qualitative inquiry allows the researcher
to give a voice to those who are ‘silenced, othered, and marginalized by the dominant social
order’ (Liamputtong 2010: 11) thereby holding true to Indigenous, feminist and social
constructivist reconsiderations of research. Qualitative research is in-depth in nature, asking
not only ‘what is?’ but, more importantly ‘how, why and what is the significance of this?’
(Liamputtong 2009: xi). In doing so, a qualitative researcher can ‘document the world from the
point of view of the people studied…rather than presenting if from the perspective of the
researcher’ (Hammersley 1992: 45 cited in Liamputtong 2009: x). Essentially, this research
endeavours to capture the lived experiences of those involved in the Care Circle program and
to draw on these experiences in order to gain insight and meaning.

The research was inductive in nature in that it commenced with the identification of a pattern
in a social phenomena and then proceeded to the development of a theory to explain that pattern
(Walter 2010:50). Thus, the research employed an order of empirical data to theory, or what
can be loosely referred to as an inductive approach. The themes and theoretical approach
emerged from the data rather than taking a deductive approach or testing hypotheses. However,
this approach was not adopted in the traditional sense of symbolic interactionism, but as a
method for theory development and data analysis (Charmaz 2003). The development of a
theoretical framework as a lens through which to describe the workings of the Care Circle
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process was discussed in Chapter Two and will be drawn on in subsequent chapters. There is
a close relationship between the methodological approach adopted to conduct this research and
the theoretical framework developed to analyse its findings, namely its engagement with the
decolonisation process and uncovering whiteness.

The research methods selected have grown out of a consideration of feminist, Indigenous and
social constructionist perspectives in that they assist with mediating hierarchal and unequal
relationships throughout the research process. As Wilson points out, there are methods that are
‘useful from an Indigenous perspective’ and ones which ‘are really built on the dominant
paradigms, and they are inseparable from them’ (Wilson 2001:177). Emphasis is placed,
therefore, on methods which are culturally safe and inclusive, and which provide an
interpretive understanding of the Care Circle program.

5.5.1 Methods
Ethnography has historically been associated with sociocultural anthropologists
(Darian-Smith 2007: xi). However, contemporary ethnography is no longer methodologically
distinct to anthropologists and is now undertaken by scholars from a range of disciplines
including sociologists and socio-legal studies. Such scholars employ ethnographic methods
such as participant observation and interviews as part of an ethnographic approach to research
(O’Reilly 2012). An ethnographic approach is in line with the immersing of oneself in the law
in action. Indeed an ethnographic approach may be valuable ‘in analysing emerging legalities
across a range of cultural contexts, social practices, spatial relationships and political
landscapes’ (Darian-Smith 2007:xii). I adopted an ethnographic approach in order to undertake
an ‘analysis of the law as a cultural product and a constitutive element within the unfolding
complexities of social interaction’ (Darian-Smith 2007: xxi). This study has been richly
informed by prior ethnographies conducted in court settings, for example, Carla J. Barrett’s
(2013) Courting Kids: Inside an Experimental Youth Court, a study of the tactics employed by
the Manhattan Youth Part in sentencing young offenders.
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Participant observation
Participant observation refers to the method of collecting data that sits within the broader
ethnographic model for fieldwork. It involves the researcher observing first-hand in the
research setting (Walter 2010:103). In relation to my own research, this meant observing Care
Circle matters. Observational research produces an immense amount of detailed description
and has been widely used to observe the workings of court settings (Wandall 2008).

From the period spanning 21 October 2014 to 30 June 2015, I conducted seven participant
observations of Care Circle matters and took hand-written field notes to document interactions
between participants and other important details about the process. These seven Care Circle
sittings involved five different cases or matters. Although Care Circle matters were the primary
site of observation relevant to the study at hand, I also observed a determination of
Aboriginality hearing that was required before a Care Circle took place and a sitting of the
Children’s Court that directly related to a Care Circle matter. Further to this, I spent one day
observing a Children’s Court list day in Port Kembla in order to have a point of comparison
between formal Children’s Court proceedings and Care Circle proceedings.

Interviews
The study also employed the method of in-depth, semi-structured interviewing. Qualitative
interviewing was deemed consistent with the need to privilege individual voices and
experiences and understand social phenomena from the perspectives of those who interact with
it (Kvale & Brinkmann 2015). The aim was to explore key elements of the Care Circle program
in greater depth through probes or asking for explanation or clarification of answers. Consistent
with an in-depth interview approach, a combination of descriptive, contrast and opinion/value
questions were posed (Walter, 2006:94). The interviews conducted in this study were directed
by an interview guide, which consisted of a short list of questions and themes that the researcher
wished to address during the interviews (see Appendix 2). While the interview guide ensured
focus, the sequencing of questions differed among participants and depended on the process of
each interview and the answers given by each participant. Hence, the interviews were semistructured. Wherever possible and appropriate, I attempted to engage in a ‘conversational
method’ wherein open-ended, semi-structured interview questions prompted conversation and
the co-creation of knowledge between the researcher and interviewee (Kovach 2010:44).
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Between 9 May 2014 and 30 June 2015, twenty-three in-depth interviews were conducted in
which twenty-five people were interviewed (see Sampling and Table 1 for participant
characteristics). The study privileged representativeness over generalisability. The study
employed a purposive sampling approach where interview participants were selected in a
systematic way based on what was known about the target population and purpose of the study
(Walter 2006:199). Therefore deliberate and subjective choice was exercised in order to ensure
the sample reflected characteristics of the target population (stakeholders of Care Circle
program) and in order to obtain the information about the issues of central importance to the
purpose of the research (Patton 2015).

Discussion Circles
The final method of data collection employed in the study was a modified focus group model,
referred to here as discussion circles, in accordance with culturally appropriate and Indigenous
protocols (Willis et al 2005: 112). This method was selected as the most appropriate way of
including the perspectives of Aboriginal Elders in the research. A discussion circle approach
was used to engage two Elders in the research. The hallmark of a Western-based focus group
is its ‘explicit use of group interaction to produce data and insights that would be less accessible
without the interaction found in a group’ (Morgan 1997: 2). Through group interaction, focus
groups ‘reach the parts that other methods cannot reach – revealing dimensions of
understanding that often remain untapped by the more conventional one-to-one interview’
(Kitzinger 1994: 109). Indeed, it is the presence of others that enhances the intensity of
interaction and, ultimately, the richness of the data. As Straw and Smith (1995) note, the focus
group method is ideal for needs assessments of community aspirations or the evaluation of
essential service delivery (Straw and Smith, 1995: 425).

One of the disadvantages of a Western-based focus group technique, however, is that members
do not necessarily have an equal opportunity to be heard and a researcher may be too directive
in their approach (Chilisa 2012: 213). This approach was instead grounded in the ideal of
collaboration, mutual respect between participants, and guided by Aboriginal storytelling or
‘yarning’ and Dadirri or the method of ‘inner, deep listening and quiet, still awareness’
(Ungunmerr-Baumann 2002: 1). This allowed for an enhanced level of participant control over
the discussion, thereby honouring Indigenous methodological principles. For instance, the
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researcher did not refer to a strict set of interview questions or guide (see Appendix 3). Rather,
the researcher asked the Elders to ‘share their stories’ in relation to Care Circles and let the
discussion or ‘yarn’ flow naturally from there. Yarning is increasingly being used as a data
collection method for research with Indigenous people because it ‘creates a space through
which Aboriginal and Torres Strait Islander peoples can voice and infuse traditional cultural
knowledge in the creation and completion of research’ (Leeson, Catrin, & Rynne, 2016: 7). I
focused on actively and deeply listening to the storytelling of Elders rather than directing the
conversation as this ‘enables working with indigenous people and allowing their voices to be
heard’ (West et al. 2012: 1585).

5.5.2 Research locations
The research primarily took place in two locations – Nowra and Lismore – where Care Circles
operate. Nowra is located in the Shoalhaven region of NSW and sits within the
Illawarra/Shoalhaven District. In the 2016 census, 5.5% of residents counted said they had
Aboriginal or Torres Strait Islander origins or both (ABS 2016). Lismore is located in the
Northern Rivers region of NSW and sits within the Northern NSW District. In the 2016 census,
5% of residents counted said they had Aboriginal or Torres Strait Islander origins or both (ABS
2016).

In 2016-17 in the Illawarra/Shoalhaven District, 8.3% of children and young people were
reported to child protections services, 6.1% were found to be at risk of significant harm and
1.5% were placed in out-of-home care. Shoalhaven had the highest proportion of children and
young people reported to child protection services (11.4%), found to be at risk of significant
harm (8.5%) and placed in out-of-home care (2.4%) within the Illawarra Shoalhaven District
which also covers Kiama, Shellharbour and Wollongong (NSW Government, n.d.). The
proportion of these children who are Aboriginal is not reported in the District Data Profile
presented by the NSW Government but are likely to be overrepresented given the
overrepresentation of Aboriginal children in child protection and out-of-home care systems in
NSW.

In 2016-17, 9.8% of children and young people were reported to child protections services,
7.3% were found to be at risk of significant harm and 1.5% were placed in out-of-home care.
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Lismore had the higher proportions of children and young people reported to child protection
services (11.9%), found to be at risk of significant harm (9.2%) and placed in out-of-home care
(1.8%) than the overall Northern Rivers District which also covers areas such as Ballina, Byron
and the Clarence Valley (NSW Government, n.d.). The proportion of these children who are
Aboriginal is not reported in the District Data Profile presented by the NSW Government but
are likely to be overrepresented given the overrepresentation of Aboriginal children in child
protection and out-of-home care systems in NSW.

5.5.3 Research participants
The Care Circle program was an New South Wales Government initiative which was
developed by the Department of Justice, in conjunction with the Department of Family and
Community Services (‘statutory department’) and the Children’s Court. The key purpose of
this research study was to gain insight into the workings of the Care Circle program from the
distinctive perspectives of its stakeholders and in the context of Indigenous justice and child
welfare. In total, 27 participants took part in interviews and discussion circles. Each interview
and discussion circle was conducted face-to-face and all but one was audio recorded, at the
request of the participant, but extensive notes were taken. The majority of participants were
female (74%) and most participants were stakeholders of Nowra Care Circles (74%).
Importantly only one third of participants (30%) were Aboriginal (see table 1). This can be
viewed as a consequence of the Care Circles being a government initiative in which a vast
majority of those occupying stakeholder positions were non-Aboriginal (see table 2). For
example, all legal representatives and stakeholders interviewed from the statutory department
and the Children’s Court were non-Aboriginal. Despite this, I aimed to centre the voices of
Aboriginal participants in the study in my analysis and interpretation of the data.
Table 1. Profile of participants in the study

Participant details
Aboriginal and Torres Strait Islander
Yes
No
Gender
Female
Male
Location
Nowra
Lismore
State-wide (i.e. holds a state-wide role)
TOTAL

No. participants (%)
8 (30)
19 (70)
20 (74)
7 (26)
19 (70)
4 (15)
4 (15)
27
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Table 2. Breakdown of participants by stakeholder group/role and Aboriginality

Stakeholder group and role9

Family/Community
Parents
Elders
Aboriginal communitycontrolled Organisation
workers (support worker &
manager)

No. Aboriginal
participants

No. non-Aboriginal
participants

1
2
2

1

Total no.
participants
(%)

6 (22)
Children’s Court
Magistrates
Senior Leadership (policy)

2
2
4 (15)

Department of Justice
Care Circle Project Officer
Senior Leadership (policy)

2
1
3 (11)

Department of Families and
Communities (statutory
department)
Caseworkers
Casework Managers
Legal Representatives
(solicitors)
Senior Leadership (policy)
Legal Representatives (solicitors)
Independent/private
Aboriginal Legal Service
TOTAL

3
2
3
1

9 (33)

3
2
8 (30)

19 (70)

5 (19)
27 (100)

Potential participants for the study were approached in a number of ways, per procedures
approved by the University of Sydney Human Research Ethics Committee (HREC). As
required by HREC, the Department of Justice and the Department of Family and Community
Services acted as the ‘gatekeeper’ organisations for the study. An Aboriginal Care Circle
Project Officer at the Nowra Local court as well as a Project Officer from the statutory
department, facilitated access to the field. One Aboriginal Care Circle Project Officer was also
a respected Elder of the Nowra Aboriginal community and approached the Care Circle Elders

9

Some participants had more than one role. For the purpose of summarising roles and participant details, each
participant was attributed one role only.
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and a local Aboriginal Community-Controlled Organisation on my behalf to gain initial
consent to participating in the study before I approached them directly. All interviews with
statutory workers were organised independently by the Project Officer from the statutory
department through the sending of official invitation emails to the Nowra and Lismore offices.
Each office was provided with a description of the study, a participant information statement
and consent forms (see Appendix 4), and were asked to nominate three to five individuals who
were willing to participate in the research. In doing so, initial contact with participants was
kept at ‘arm’s length’.

In addition, the study utilised a method of recruitment that was driven by the concepts of
‘opportunistic’ and ‘snowball or nominated’ sampling. Recruitment was often opportunistic in
the sense that opportunities to recruit new interview participants presented during the course
of observational data collection. Moreover, opportunities to observe processes other than Care
Circle matters presented and as such, I had to make on-the-spot decisions about whether they
would be of benefit to the overall research project. This sampling technique takes advantage of
the circumstances as they unfold and is part of the strength of qualitative research, allowing
the researcher to follow where the data takes them (Liamputtong 2009; Patton 2015). It is also
an approach consistent with theoretical sampling in grounded research (Conlon et al 2020).

My observations of Care Circle matters meant that I became a familiar face to many of the
Care Circle participants and this facilitated a snowballing recruitment strategy. This was
particularly useful for the recruitment of parents who are parties to Care Circle proceedings
because they were less willing to participate in the research, more difficult to access and the
most vulnerable stakeholders in Care Circle proceedings. The parents that did participate in the
study were not approached directly as per ethical requirements. Instead, they were verbally
informed of the study via their solicitors (also participants of the research) who provided them
with an overview of the research project, a participant information statement and consent form.
Once they had given verbal consent to their solicitors and expressed their interest in
participating, I was then able to make direct contact.

5.5.4 Triangulation
The adopted multi-method approach can be described as method triangulation (Lather 2003).
Yet, rather than focusing only on the range or sources of data to verify and improve the
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credibility and trustworthiness of qualitative research findings or interpretations, Lather
suggests that triangulation includes the use of multiple data sources, methods and theoretical
schemes (Lather 2003: 191). Multiple data sources, methods and use of theories are
recommended in order to avoid the research bias. A more varied approach highlights the
complexities and contradictions in the data and, as such, increases the depth of the project and
allows for a fuller, multi-dimensional account of the focus of the study (Ronai 2001). For
example, on their own, it is not possible to generalise the findings from a study that confines
itself to such small numbers of semi-structured interviews. Yet small numbers of interview can
produce findings that facilitate an understanding of other situations (Crouch & McKenzie
2006). It is rarely the case that a sample of interviewees is so unrepresentative or the
interpretations so misleading that suggestion about the wider incidence of certain phenomena
is wholly specious (Marsh and Stoker 2002: 207). The focus group method, too, can be used
in conjunction with in-depth interviews and participant observation to form a ‘multi-method’
study (Liamputtong 2009: 69). Morgan argues that ‘in these combined uses of qualitative
methods, the goal is to use each method so that it contributed something unique to the
researcher’s understanding of the phenomenon under study’ (Morgan 1997: 3). The main
purpose of this multi-method approach is the ‘mutual enhancement’ of understanding of each
method by the other. Thus, the use of triangulation has enhanced the reliability and validity of
the findings of the study.

5.5.5 Data analysis
Data analysis is a particularly critical stage of the qualitative research process. In detailing the
data analysis process, reliability and validity is further achieved in that the methods and
findings can be replicated (Howard-Wagner 2006: 73). The study involved a qualitative data
analysis of interview and discussion circle transcripts. In combination with observational notes,
transcripts provide the richest and most verifiable data for analysis (Krueger & Casey 2000:
130). Hard-copy transcripts were coded by hand.

Qualitative data analysis in this project involved development of inductive categories, rather
than deductive categories or the testing of hypotheses. Consistent with this approach, the
research employed thematic analysis. In the basic process of thematic coding of qualitative
data, the text is first coded into manageable categories. Coding is essentially a process of
selective reduction (Howard-Wagner, 2008: 73). By reducing the text to a set of categories
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consisting of a word, set of words or phrases, the analyst can concentrate on, and code for,
specific words or patterns that are important and relevant to the research questions (HowardWagner, 2008: 73). The content of each transcript was analysed and categorised into content
analytic units. The content analytic units are thematic, conceptual or item groupings. Each
piece of datum relating to a theme or proposition was grouped together in order to assist an
analysis of their meaning in relation to how Indigenous justice is experienced and constructed.
As such, the data was analysed in the first instance using a similar manner to my earlier research
on the Care Circle program (see Ciftci & Howard-Wagner 2012).

The next stage of data analysis involved the performing of critical discourse analysis, consistent
with interpretivist and social constructionist methodologies and with the aim of exposing how
‘discourse reproduces particular practices by those who have social power, while legitimising
the structure of institutions within which they operate’ (Ney et al 2011: 187).

Kvale and

Brinkmann (2015) encourage discourse analysis as a way for furthering the researcher's
understanding of what is being learned from the interviews they conduct. They highlight the
important role that context plays in developing this understanding and suggest language must
be interpreted within historical, social, and cultural structures underlying social phenomena
(Kvale & Brinkmann 2015). This includes understanding the subtext to assumptions made in
everyday life and how these are formulated and reformulated by those who occupy the social
setting in which the research takes place. In doing so, new knowledge can be produced.

The discourse analysis performed was thus not merely a highlighting of the importance of
language but an illuminating of how language is deployed within a specific social and political
context to reinforce power relations (Balogun et al 2014). Statements made by participants
were examined in specific detail for discursive practices used to reinforce their argument or
position (Kvale & Briskmann 20145. Discourse analysis was employed to interrogate the
subtext and assumptions of statutory child protection workers in particular and is presented in
Chapter Seven.

5.5.6 Ethical considerations
The research topic, design, methods and participants raise significant ethical considerations.
Giving attention to core ethical principles throughout the research project were prioritised by
the researcher. In addition to developing my understanding of Indigenous methodologies and
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honouring the principles that underpin them throughout the research as discussed earlier, I
sought guidance from research protocols developed by the Australian Institute of Aboriginal
and Torres Strait Islander Studies (AIATSIS 2020) and the National Health and Medical
Research Council (NHMRC 2018) to develop my research practice. The research was approved
by the University of Sydney Human Research Ethics Committee. Approval was granted in
September 2013 (see Appendix 5, [protocol number: 2013/014]) and was dependant on the
researcher’s ability to fulfil ethical requirements in relation to informing and engaging relevant
Aboriginal communities and organisations, the collection of data and the dissemination of
results. I engaged with the local communities through presenting my research proposal at an
Aboriginal community advisory meeting in Lismore and discussing my research with local
Aboriginal Community Controlled Organisations in Nowra who endorsed and participated in
the research. The statutory department required a separate, ethics approval sought through
internal channels. This was approved in May 2014, however, negotiations around the Research
Agreement required by the statutory department to commence research were not finalised until
September 2014. At the time, approval from an Aboriginal ethics committee was not required,
however, I sought to embed important principles that guide research with Aboriginal
communities throughout this research such as self-determination, recognition and respect as
discussed throughout this chapter (AIATSIS 2020).

Informed consent was obtained from all participants prior to the commencement of the
research. Confidentiality of the collected data was ensured by removing all identifying details
of participants during transcription. The researcher also signed a confidentiality agreement
before observing Care Circle matters in order to demonstrate her commitment to safeguarding
the confidential nature of Care Circles. All participants will receive feedback in the form of a
summary report, developed and distributed after the submission of the thesis. Given the history
of research with Indigenous communities, the researcher is particularly committed to sharing
the research results with Aboriginal participants and their communities in order to make a
contribution to decolonisation efforts.

5.6 Conclusion
The critical qualitative methodological framework outlined above details the principles of
Indigenous research paradigms that guided the research to ensure the worldviews, knowledges,
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experiences and voices of Aboriginal people were prioritised throughout the project. Turning
the lens reflexively upon both my own researcher position and the colonising society in which
I and the research are situated was a vital process for unpacking the values that are embedded
within the research and how these align with the broader aim of the research, which is to
contribute to the decolonising of Aboriginal child welfare. The subsequent chapters present the
research findings pertaining to the relationship between Care Circles and Indigenous justice.
The interaction between hybridity, recognition and whiteness are used as to describe and
discuss the data emerged from the inductive approach to the study.

126

CHAPTER SIX – PARTICIPATION, VOICE AND
PROCEDURAL JUSTICE: CARE CIRCLES AND THE
LIMITS OF SELF-DETERMINATION

6.1 Introduction
The central aim of this research was to examine the Aboriginal Care Circle program as a space
of Indigenous justice in the child protection context. In Chapter Two, justice was
conceptualised as the fulfilment of procedural justice or due process, including respecting and
listening to those who participate in legal processes (Ashworth 1996; Bottomley & Bronitt
2012; Daly & Proietti-Scifoni 2009; Lai 2010; Neff 2004; Tyler 2003) and in Chapter Four,
Indigenous Sentencing Courts were discussed as innovative models that offer greater
procedural justice through the inclusion of Elders in such processes (Daly & Proietti-Scifoni
2009). In this chapter, I present findings that suggest the same can be said for Care Circles. I
argue that the presence and role of Elders in Care Circles gives family and community members
a voice and a chance to be supported in a culturally meaningful and relevant way. As such,
Care Circles offer families respite from the adversarial Children’s Court setting and the
bureaucratic child protection decision-making process, including mainstream alternative
dispute resolution, enhancing Aboriginal participation in decision-making.

I begin the chapter with a Care Circle story, developed from an observation of a Care Circle
matter, which highlights the dynamic between families and the Elders – a dynamic that is
grounded in safety, trust and mutual respect. Following this, I draw on interview data to detail
the positive elements of Care Circles that are illustrated in the Care Circle story. Participants
describe how the role of legal personnel is decentralised, which amplifies the voices of families
and communities. Parents, in particular, are able to discuss their own personal circumstances,
including their histories of trauma, and present experiences of grief and loss. The way in which
Elders enact and embody Indigenous justice is described – they censure and support families
from a position of cultural authority and enforce the Aboriginal Child Placement Principles
(ACPP) through ensuring it is prioritised in the Care Circle setting. They do so in the absence
of structural recognition and positional justice.
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At the end of the chapter, I explore the rhetoric of self-determination employed by the Care
Circle model and its participants and discuss how Indigenous justice in child protection
constitutes more than participation and consultation.

6.2 Care Circle Story One
The following account of an observed Care Circle matter sets the scene for this chapter in that
it highlights how family and community voices are heard in the Care Circle setting.

Before the Care Circle

A baby was removed from her Aboriginal parents shortly after birth along with her
sibling. Both mum and dad had several other children from previous relationships who
were placed in out-of-home care. The identified issues resulting in the removal of the
two children were transience, domestic violence, suspected drug use, and mental health
concerns. There was an AVO in place restricting contact between mum and dad. Dad
was born and raised in the Nowra community and was well-known to the Elders who
watched him grow up and felt strongly connected to him. Dad’s mother, grandmother
to the children and a local Aboriginal Elder, was also present.

During the first Care Circle sitting

The main issues for the Care Circle to address were failures to attend contact visits
with the children, communication, support services for the parents and to obtain
updated contact details for the parents. The Elders discussed the impact failing to
attend contact visits had on the children and asked the parents why they were not
attending. Mum described her heartache to the Elders, saying she found it difficult to
attend because it was too hard to leave her children when the visit was over. ‘I could
not bear the pain’, she said. Both parents went on to explain to the Circle that they had
struggled with the idea of visiting the children separately because they had always been
with their children together as a family. The Elders empathised with this but stressed
the importance of attending scheduled visits with the children and how this
demonstrated consistency to the statutory department.
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The Circle moved to a discussion of the other relevant issues in the matter. Statutory
department informed the Circle that a lack of a stable permanent home was another
risk factor for the children. Mum addressed the issue of homelessness stating: ‘How
can we be classified as homeless when we are travelling?’ She went on to tell the Circle
that her drug use only began after her children were removed. So too, she insisted that
the domestic violence incident and worsening mental-ill health occurred after the
children were removed. Mum began a very powerful and emotional monologue, telling
the Circle that she had completely withdrawn from society. She shared with the Circle,
‘I was a victim of the Stolen Generations and now my children are as well’. She
continued through tears, ‘I live in terror, I live in fear of you. That’s why I moved.
You’ve got me under your thumb. I’m petrified of you. There’s nothing more you can
do to me. But you know what, you can’t break my spirit’. The Circle remained quiet
throughout this and many participants became visibly upset and emotional, including
statutory workers. She also put forward that this was the first time they were discussing
the issues as a family and with the department, stating: ‘it has been 8 weeks since the
removal but it is the first we are speaking in a forum’. Interestingly, in addressing all
of the issues above, mum spoke directly to the Elders and not to the Magistrate or
statutory workers. Her eye contact remained firmly on the Elders, indicating that she
was addressing them and not the other parties.

The Circle then heard from grandma. Grandma expressed her fear and confusion
surrounding her relationship to her grandchildren post-removal. She tells the Circle
that she thought she was not allowed to see her son (dad) after the removal of the
children because it would jeopardise her contact with her grandchildren. She indicated
that the department had not involved her or explained her rights in relation to seeing
the children. The Elders and magistrate ask the statutory workers to give grandma a
detailed explanation of her position in the matter. The Magistrate called for a break.

After the break, the magistrate explained that the Circle would move from discussing
the past to discussing the present and future. The Elders recommended that the AVO
between mum and dad be varied or removed to enable the parents to have joint contact
visits with the children as per their wishes. The Elders further recommended the parents
access local Aboriginal services for support and that the statutory workers clearly
articulate grandma’s role to her. The statutory workers presented their
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recommendations including that both parents engage with them and attend contact
visits. The Circle agreed to the recommendations, including mum and dad.

During the second Care Circle sitting

It has been five weeks since the first Care Circle sitting for the matter and the parents
have not attended the second sitting of the Care Circle. The Magistrate agreed to
proceed with Circle to allow grandma’s participation. One Elder expressed her
disappointment with the parents stating that ‘if the mother and father really cared,
they’d be here’. Statutory workers give the Circle an update, sharing that the parents
had attended half of the scheduled contact visits with their children, an improvement
since the last Care Circle sitting. Grandma tells the Circle that the children’s carer has
been preventing her contact with the children. The Circle discusses assessments for a
long-term placement for the children and the importance of maintaining the children’s
connections to family and culture. The Magistrate calls for a break.

Following the break, statutory workers acknowledge that they have moved beyond
looking at restoration of the children to their parents. The Elders advocate for the
children to be placed with their grandma. The Circle endorses an assessment of
grandma as a long-term kinship placement option. (Observation 4 – Case 3)

The vignette provides an in-depth description of a Care Circle in action, speaking to each theme
presented and discussed in the remainder of this chapter. It portrays how the Care Circle
process gives families and communities a voice through decentralising the role of legal
personnel and centralising the role of Elders. It evidences the impact of the presence of the
Elders and the importance of their role – parents feel comfortable to share their personal
circumstances, including their experiences of trauma, grief and stress; Elders respond with both
censure and support; and the Elders enforce the Aboriginal Child Placement Principles
(ACPP).

6.3 Giving parents, families and communities a voice
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A widely documented criticism of the care and protection system is that the adversarial nature
of its court processes undermines the underlying principles and philosophy of the system, and
creates barriers to accessing justice for Aboriginal families that come before it. The adversarial
approach adopted by the Children’s Court often conflicts with its guiding philosophy of the
‘best interests of the child’, pitting the statutory department against the family and having them
battle it out in a formal legal setting where legal representatives become the central actors and
a Children’s Court magistrate must come to a decision on the basis of this adversarial,
exclusionary process. Families become ‘silenced’ and are rendered ‘invisible’ within the court
process which works against their capacity to inform decision-making and practice (Harries
2008). The adversarial nature of the Children’s Court influences and shapes the approach taken
to casework decision-making and practice, too. This has an adverse effect on Aboriginal
children, families and communities when considering the principle of participation which the
Act demands. While the Care Circle program does not operate as an alternative to Children’s
Court proceedings in their entirety, it disrupts these adversarial proceedings in a number of
ways which will be explored below. In doing so, parents, family and community members are
given a voice – an opportunity to participate in child protection decision-making not available
during conventional court proceedings or bureaucratic casework decision-making processes.

6.3.2 Decentralising the role of legal personnel
Participants from all stakeholder groups agreed that a strength of the Care Circle process was
that it removed barriers to parent participation present in conventional court proceedings where
lawyers occupied a dominant position. Instead, Care Circles allow ‘people [to] directly
participate in a judicial decision-making process, where it is not filtered through a lawyer,
[which] is very different’ (Interviewee 1, Senior Policy Leader, Department of Justice).
Magistrates credited Care Circles as being a process wherein the traditional role of lawyers was
decentralised in favour of family and community voices. Consistent with research on Circle
Sentencing courts (Marchetti & Daly 2004; Daly & Proietti-Scifoni 2009), magistrates
discussed how the removal of these barriers resulted in opportunities for more open and
effective communication with, and genuine participation of families and communities in the
process.
I think it’s very, very different to the court process versus the Care Circle process. Often
in court if there’s an agreement about how to go forward, that agreement has been
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brokered outside of the courtroom by the lawyers and obviously consulting with their
clients but primarily lawyers talking...I do try and engage [parents] but when I say
engage, it’s me talking to them rather than us talking together. So, there’s not real
communication between a magistrate and a parent or a party in care proceedings that’s
for sure. (Interviewee 20, Magistrate)
[Court] is very formal whereas with the Care Circle…largely it’s the parties who define
the issues… [In court] it’s just one after the other and the solicitors explain it whereas
[in Care Circles] of course the Elders explain it and I can summarise it in a less formal
and perhaps more compassionate way, that’s right. ...It’s giving [parents] a voice if you
like. Because you don’t get that voice in court. Your solicitor speaks for you whereas
in care circle they speak for themselves. (Interviewee 26, Magistrate)
Statutory participants likewise felt that Care Circles allowed parents to ‘express themselves
and their own voices as opposed to through a legal representative (Interviewee 21, Solicitor,
statutory department). Having parents speak on their own behalf rather than through their
lawyers was viewed as an empowering element of Care Circles:

Well yeah [Care Circles empower families] because they can have a voice. I think the
court process doesn’t allow for that. It’s adversarial to some extent. It’s not meant to be
in the Children’s Court but at the end of the day that’s what it is, so your solicitor speaks
on your behalf and it’s not a nice environment in the Children’s Court. You’ve got the
family sitting there and people want to say something and they’re told to be quiet and
to let their lawyer speak on their behalf. So, the Care Circle has that potential to actually
let them be heard. You can ask your solicitor to speak on your behalf and sometimes it
starts off like that but sometimes parents end up talking on their own behalf.
(Interviewee 5, Casework Manager, statutory department)

Lawyers, too, acknowledged the value of the Care Circle space in providing parents with an
opportunity to not only speak but to feel heard and listened to as opposed to speaking on behalf
of their clients, noting that opportunities for this were limited with conventional court spaces.
In this way, the Care Circle process was viewed as shifting some power from lawyers over to
parents. For example, one solicitor stated:
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You know, and the other thing that can be a positive aspect is that they actually get the
chance to talk and somebody’s listening to them…sometimes they actually feel like
they actually have a voice because a lot of things are done by affidavits and that’s not
necessarily a comfortable position that clients in the care jurisdiction want to have…the
clients don’t actually get to say anything in the court… the only time you get to speak
is when you’re under cross-examination which is the worst thing, you don’t want
anybody to be under cross-examination. So, they’ve got some power because they can
actually talk and more so than anywhere else. They’ve got that so that’s really good.
(Interviewee 22, Private Solicitor)

Parents who participated in this study reflected on their experiences with the Care Circle
process in comparison to their experiences with court processes. They discussed how they were
able to speak on their own behalf and share their side of the story to Care Circle participants.

Dad: [the Care Circle] was good, better than court.
Mum: Even though it’s going back to court anyway.
Dad: Yeah, but still.
Mum: Yeah, I guess it went alright.
Dad: With the Care Circle we can tell our side of the story.
Mum: Well, you don’t get to talk in court at all, so I guess it’s better in that way.
Dad: It’s more relaxed.
Mum: Yeah, that’s what I was thinking.
Mum: The [solicitors] just don’t talk as much in a Care Circle as they do in court.
Dad: Yeah, we do most of the talking.
(Interviewees 12 and 13, Parents)

Aboriginal community members who attended Care Circles as support people for parents also
felt they were able to have a say during Care Circles to an extent not possible during court
proceedings. A manager at a local Aboriginal Controlled Community Organisation, for
instance, noted that:

I think the Circle allows for everyone to have a say whereas in the courts, and I will
always refer and compare the two, in the court setting the only time you’ll get up and
be allowed to have your say is if you’re going to take the stand … whereas in the care
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circle they take it in consideration that [I’m] here as a support worker and they’ll ask
you if you have any input or update about the progress and stuff like that. So, you get
that opportunity to be able to get there and talk about where the client’s at, what you’ve
been doing with the client, what you think. Each individual person gets that, whoever
is a part of the Circle, they get to have their say. It’s not just listening to the solicitors.
It’s allowing the clients to actually get up there. (Interviewee 9, Manager, ACCO)
In addition to giving families more of a voice when compared to conventional Children’s Court
proceedings, participants noted that Care Circles were also an improvement when compared to
other child protection ADR such as Dispute Resolution Conferences. Participants highlighted
how legal representatives remained the dominant participants in mainstream DRC model too
whereas in Care Circles the focus was more on the issues of relevance to Aboriginal people
and parents tended speak more. As one solicitor said:

A Dispute Resolution Conference would normally be held after the case plan and really
only in those matters where there was a dispute that you thought might resolve without
going to court. So, you’ve normally got a quite specific issue that you are addressing
and the registrar will ask everybody to talk but it’s probably more solicitors talking than
clients but the clients have the opportunity to talk just not a lot of them do. And the
focus on that I think is more about resolving a matter and trying to get, even if it’s
specific issues, trying to get it resolved. Whereas the Care Circle is more about probably
identifying what the Aboriginal issues are in the matter and that doesn’t always lead to
focusing on trying to resolve the matter. (Interviewee 22, private solicitor)

The data presented above indicates that in decentralising the role of legal personnel, Care
Circles are a less formal space and provide parents with an opportunity to speak freely. A key
aspect identified by participants as fundamentally contributing to parents having a greater voice
within the Care Circle space was the role and presence of the Elders.

6.3.3 Centralising the role of the Elders
What distinguishes Indigenous-specific approaches to decision-making as described within the
Aboriginal Dispute Resolution and Indigenous sentencing court literature, is the respect and
authority afforded to community Elders within these processes (Behrendt 1995, 2002, 2004)
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which in turn enhances participation and offers an approach that balances censuring and
support (Daly & Proietti-Scifoni 2009). This was consistently identified as a positive feature
of the Care Circle model by participants across all stakeholder groups. An Aboriginal
participant reflected on how Care Circles recognised the cultural authority of community
Elders.
[It’s] that idea of breaking down authority. It’s not just about breaking down the layout
or artifice or the things around judicial authority, for example, taking a magistrate off a
bench and making them sit in a circle with other members of the community. It’s about
recognising other forms of authority…the community Elders and others have a different
kind of authority…it’s a recognition of their different type of authority within the
community… So, the idea is to engage with people in that community, to give that
community a say in what happens. (Interviewee 1, Senior Policy Leader, Department
of Justice)

Magistrates and lawyers drew attention to the way in which Care Circles increase the
representation of Aboriginal people within child protection decision-making spaces through
the presence of community Elders. They discussed how, ‘none of the lawyers up here in this
jurisdiction are Aboriginal. The caseworkers are sometimes Aboriginal but it’s a bit of a hit
and miss’ (Interviewee 17, Solicitor, ALS) and how ‘seeing more Aboriginal people in the
room than what you see in the court…[is] a turnaround isn’t it?’ (Interviewee 26, Magistrate).
They attributed improved participation of families when compared to court or mainstream
ADR processes to the inclusion and involvement of Elders in the process.

I think the role of the Elders is to provide a real opportunity to be heard at a level where
people feel more comfortable than in court. So, they are there to assist the mum and the
dad or anybody to have a voice…it’s a respectful way of giving an opportunity to be
heard. (Inteviewee 20, Magistrate)
Just having the presence of someone other than your client who is Aboriginal…the
presence of Aboriginal people, other than the parents to boost the parent’s confidence.
Usually, they speak up more in a Care Circle than they do in a Dispute Resolution
Conference…parents feel more comfortable about talking about issues because there
are other Aboriginal people present. (Interviewee 17, Solicitor, ALS)
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Statutory participants similarly discussed the role Elders played in empowering families
through being present and supportive. Elders enabled families to speak more openly and
comfortably about the issues they were facing through acting as advocates for families. For
example, a solicitor for the statutory department said, ‘the positive is having Aboriginal panel
members. On a really basic level, I think it does empower the families and make them feel
more comfortable with the process [and] assist with their ability to further communicate and
their willingness to communicate in that forum’ ((Interviewee 21, Solicitor, statutory
department). Likewise, a casework manager believed the Elders supported family members to
have a greater voice in the process:

I think the benefits would be that [parents] would have more of a voice, they would be
listened to, they’d be supported by the panel [of Elders] as part of the decision-making,
the panel members would be able to discuss it a lot more openly with them. I think it
would make the parents feel a lot more empowered and a lot more comfortable knowing
that they have the support of Aboriginal people from the community on their side.
(Interviewee 14, Casework Manager, statutory department)

Aboriginal participants also reflected on the significance of having Elders present during Care
Circles, positioning the Elders as advocates for families. They discussed how the Elders
supported families to confront the statutory department and feel comfortable in sharing their
personal circumstances. For example, a parent described how she valued having the Elders
there because ‘when we go to court and stuff [the department] just tell their side of the story
and at least yesterday [an Elder] asked lots of questions, like why is this and this happening?
In court that doesn’t happen. That was a good part of it’ (Interviewee 12, Parent). An Elder
described how parents ‘can look at us and look us in the eye and be able to talk. If [the mother]
would’ve been talking to the magistrate or statutory workers or someone she probably
would’ve been looking down…that’s the difference too with Koori people (Interviewee 19,
Elder). Another Aboriginal participant echoed these sentiments stating that:
I’m a strong believer of the Care Circle. I think it’s a great opportunity for our families
that have come into contact with the Care Circle but have also come into contact with
Community Services and it’s an opportunity for them to say what they have to say, to
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feel comfortable in the Circle because there’s Elders in that Circle as well. They get to
speak to the Elders. (Interviewee 9, Manager, ACCO)

There was consensus among participants that the role and presence of the Elders was the most
significant element of the Care Circle process. This allowed families the confidence and
comfort to express and explore their circumstances, including their experiences of trauma, grief
and stress.

6.4 Hearing and acknowledging the impacts of trauma, grief and stress
An observed strength of the Care Circle setting was that it allowed parents the time and space
to discuss their own personal circumstances, including their experiences of trauma, grief and
stress, and to have these experiences listened to by Elders and other Care Circle participants.
Of the six Care Circle cases I observed, three involved at least one parent who themselves had
been removed from their parents and placed in care. Similarly, the deep sense of grief and loss
stemming from child removal that is felt by parents was a recurring theme that emerged from
observations of Care Circle matters. Parents frequently voiced their feelings of grief and loss
within the Care Circle setting and oftentimes made these statements while breaking down in
tears and succumbing to feelings of overwhelming pain. Allowing space for parents to voice
their own trauma histories and experiences in the Care Circle setting and to have those
experiences heard and acknowledged by other Care Circle participants, was viewed by many
as a strength of the Care Circle model. As one caseworker reflected:

During the Care Circle, [the parents] wanted to talk about their own pain, the pain that
they’ve been through and even though you always bring it back to the child, I think
there always needs to be that space for them to talk about what they wanted and what
their intentions were. (Interviewee 15, Caseworker, statutory department)

Observations of Care Circle matters revealed that in addition to being able to express their grief
and loss to other Care Circle participants, including to departmental caseworkers for the very
first time, parents were able to share how the trauma of child removal had undermined their
wellbeing and stemmed from the removal that was the subject of Care Circle matters as well
as children previously removed from their care. Of the six cases I observed, four involved
parents who had previously had children removed from their care.
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Recent research has documented examples of the ‘collateral consequences’ of child removal
for families that shows how trauma, grief and loss can be compounded by an intensification of
coping mechanisms such as drug and alcohol use, and an exacerbation of existing problems
such as poor mental health, domestic violence and substance abuse (Broadhurst & Mason 2017;
Hinton 2020; Ross et al. 2017). Care Circles provided an opportunity for parents to voice what
they viewed as the trauma-related consequences of their experience of child removal. Some
parents framed their drug use, domestic violence and conflict within their relationships as a
trauma-related reaction to the loss of children. As seen in Care Circle Story 1 (Observation 6,
Case 4) which frames this chapter, the mother told the Care Circle that her drug use, mental-ill
health and the domestic violence incident that was being discussed by the Circle only began
after her children were removed. In another matter, a mother similarly attributed her worsening
substance abuse to the removal of her children (Observation 7, Case 5).

Parents explained to Care Circle participants how the removal of their children resulted in a
deterioration of their mental health and wellbeing. For example, one mother described how the
previous removals of her children coupled with the most recent removal of her newborn baby
have ‘caused my depression and I’ve lost all hope’ (Observation 2, Case 2). Another mother
discussed how the removal of her children worsened her mental state, asserting, ‘My happiness
is my kids. If anyone lost their kids they’d be depressed’ (Observation 6, Case 4).

During observed Care Circles, some parents aired their frustrations with the conditions
imposed by caseworkers to address their perceived issues, including accessing an often lengthy
list of services, and how these compounded rather than addressed their trauma and stress when
experiencing the child protection system and processes. Parents talked about their difficulties
with accessing multiple imposed support services or treatments, and how this left them feeling
overwhelmed, debilitated and trapped (Observation 1, Case 1; Observation 2, Case 2). Parents
framed these experiences within a discourse of powerlessness. Similar experiences have been
described elsewhere as ‘Catch-22s’, or dilemmas, reflected by phrases such as ‘damned if you
do, damned if you don’t’, for example, the dilemma to ask or not ask for support wherein a
request for support requires the disclosure of behaviours or issues that could be used as
evidence to support child removal or a decision not to restore children to their parents (Ross et
al. 2017). These ‘Catch-22s’ reveal covert power dynamics that add to the emotional distress
of parents (Ross et al. 2017). During one Care Circle matter, parents described the dilemma
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they faced between accessing support to address her mental health issues in a way that assuaged
the concerns of the statutory department, while at the same time needing to access a range of
other support services to address their housing instability and attend meetings with caseworkers
and contact visits with their children. In a subsequent interview, they discussed how failures to
manage all these tasks simultaneously resulted in being labelled non-compliant:
Mum: They keep going on about mental health and it’s really starting to stress me out.
I’m really over hearing it. I’m taking my anti-depressants and stuff now…[the
department] pretty much said that if I don’t take them, I’m not dealing with my mental
health issues and it’s the same with the counselling. I had this argument with her here.
I said I’m not doing both. You choose because I’m not doing both. She said she wasn’t
going to tell me which one to do and I said well you’re the one telling me if I don’t do
it, I’m not going to get my son back so you choose. It’s shit. It is, honestly. Like [my
support worker] said [in the Care Circle], every single day I wake up and I have to
answer to somebody. That’s what it feels like because every day I’ve got an
appointment, or I have to ring somebody back and if I don’t then I’m not cooperating
with them.
Dad: It’s worse than jail.
Mum: She brought up [in the Care Circle] that we declined Monday visits and I said
that’s fine but do you want me to actually explain why? The reason was because [my
child] is in Sydney and we live down here so three visits a week was too much. They
want us to go to Sydney on Friday and Wollongong on Wednesday and then they want
us to do urines, counselling and groups. We don’t have enough days in the week to do
it all.
(Interviewees 12 and 13, Parents)
The parents’ account of their experience in the Care Circle suggests that they are provided with
a forum to express, in their own words, how their stress, grief and loss impacted on their
behaviour, including their inability to attend contact visits with their children, and be supported
by other Care Circle participants such as Elders or their support person to manage their stress,
grief and loss. This was evident in observations of Care Circle matters too, for example,
thinking back to Care Circle Story 1, the mother described how contact visits with her children
exacerbated her grief and loss and the unbearable pain she felt when visits ended and she had
to leave her children again. She talked about how this was particularly difficult to do on her
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own, without the support of her children’s father, her partner and, as a result of this information,
the Elders recommended that the AVO in place be modified to allow them to visit the children
together.

Research has described how parents feel their normal trauma responses to grief and loss
following child removal is misinterpreted and used against them (Ross et al. 2017) and how
professionals and legal personnel can misinterpret the emotional responses of parents and the
resultant struggle to maintain contact with their children in care as disengagement or a lack of
interest in the wellbeing of their children (Collings, Wright & Spencer 2021; Collings et al
2021). It has also been suggested that through empathetically acknowledging the pain and
suffering of parents, a more effective and positive working relationship aimed at meeting the
needs of their children can be formed (Collings, Wright & Spencer 2021; Collings et al 2021).
In the Care Circle setting, unlike in the Children’s Court or in typical interactions with statutory
child protection authorities, the emotional responses of parents were heard and acknowledged
by the Elders.

Aboriginal participants found this to be a positive element of the Care Circle process. For
example, an Elder believed that ‘the parents are more inclined to speak for their self and give
you an insight of their background or what’s really effected them’ (Interviewee 27, Elder). The
Elder discussed how parents appreciated the opportunity to express their trauma histories with
Elders in the Care Circle: ‘See that one yesterday, she come back to thank us after it was all
over…[because] her mother was a Stolen Generation and then she was a Stolen Generation’
(Interviewee 27, Elder). Another Aboriginal participant emphasised the importance of making
space for parents’ trauma and emotional responses to child protection intervention within Care
Circles and the role Elders play in supporting this to happen, suggesting that it was valuable
for caseworkers to witness:

The [department’s] workers need to spend time with the parents and just be sitting in a
room for 2 hours where the parents are not completely nagged, where somebody is
actually sticking up for the parents. It’s probably a good thing that they can see that the
parents cry, you know, that they are human. (Interviewee 10, Support Worker, ACCO)

Magistrates were also acutely aware of the importance of allowing time and space for parents
to express their feelings during Care Circles and how this was typically absent during court
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proceedings. They perceived this to be a key differentiator between their role as facilitators of
Care Circles compared to presiding over care matters in the Children’s Court. They believed a
greater degree of procedural justice was experienced by parents in Care Circles when compared
to court proceedings.

To not try to avoid emotion is a skill of the mediator, I think. Expression of emotion is
something we have to deal with and it’s just as relevant as talking about section 9, you
know, it’s part of giving them a chance to be heard on everything that’s appropriate,
including their emotional reactions and effects. I think it was important to be heard and
not to minimise that emotional effect and that harm. So that is something that has to be
heard in a Care Circle, not in court as much, although I would say that in court I also
try to give people an opportunity but of course because of the bar table and people being
behind, there’s less opportunity for that. (Interviewee 20, Magistrate)
So that’s really important to make people feel that they are welcome and not alienated
as often court proceedings can make our Indigenous people feel and to recognise of
course and to discuss, which it often comes up with aspects of the intergenerational
trauma from the Stolen Generation and talk about how that’s affected the parents of the
parents that we have before the court, and of course again repeating itself with the
removal of the current parents, the daughters and the sons of the Stolen Generation if
you like, even the granddaughters and grandsons of the Stolen Generation, how it has
affected them and their parenting and how they feel about their children being removed
at this stage. So, giving effect to their stories and the emotional understanding of what
they’ve been through and how it has of course impacted on their own life and the lives
of their children… you can talk about it more informally and the emotional content is
able to be examined whereas in court that doesn’t happen as you’ve observed… it’s
important because it allows ventilation of emotional content that couldn’t happen in
court. (Interviewee 26, Magistrate)

Care Circles provide parents with the time and space to voice and explore their personal
circumstances, including their trauma and grief experiences and feelings of stress and
frustration with navigating the child protection system. The centralised role and presence of
the Elders and de-centralised role of legal personnel were viewed as critical to fostering a space
in which parents felt comfortable to express themselves. The role of Elders was also described
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as a culturally meaningful way in which parents could be both supported and censured to
address their circumstances.

6.5 Censuring and supporting parents
An important role of Elders was to not only hear the voices and experiences of parents but to
assist parents to recognise the issues that were impacting the care of their children and make
recommendations in relation to the care of their children moving forward. This typically
included recommendations about what support services parents should access to address issues.
Participants described this aspect of the Elders’ role as one of both censuring and supporting
parents wherein Elders often held parents accountable for their actions in a constructive way
while at the same time offering encouragement and support. They explained how Elders were
best placed to fulfill this role given the status of authority they hold within Aboriginal
communities.

An Aboriginal participant described how trust and respect underscored the relationship
between Aboriginal people and the Elders of their community, something that was lacking in
their relationship with the department. Coupled with the Elders’ knowledge of their personal
circumstances and reasons for contact with the child protection system, this trust and respect
meant parents viewed the recommendations from Elders during Care Circles as fair and
reasonable. Knowledge of the families allowed the Elders to strike a balance between
accountability, encouragement and support.

The relationship between our clients and [the statutory department] is not a good
relationship … Trust is a massive thing that I see and I think with the Care Circle they
can trust the Elders in the Circle that their decisions that they make are fair decisions
because they have that respect for them whereas our clients don’t have that respect with
the Community Services workers [because] they generally get in there and they dictate
how it is… you are dictated to… I think what it is, is that the Elders are down on your
level too and they’re not above you, even though they’re Elders in our community.
They come down to the level where our clients and that are at. [Parents] get an
opportunity to be able to try and get things right and fix things up and then come back
and let it be reviewed... With Care Circle you’ve got faces that you may know but in
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saying that even though you may know those faces, it doesn’t mean it’s going to be any
easier for you. The Elders generally know the families, they know the background,
whereas in the court they hear the background from the solicitor. The Elders get the
opportunity to get in there and say, ‘well I know that family, this family has been
through a lot’, it’s powerful. The Elders will hand down the recommendations of what
they strongly believe and it’s taking into consideration what’s best for the children first
and foremost…It’s just a better option for our people. (Interviewee 9, Manager, ACCO)

A magistrate and lawyer similarly commented on how Elders were able to challenge parents to
confront their circumstances and unhelpful or destructive behaviours in a more effective way
than statutory workers. They indicated that parents were more open and receptive to hearing
the suggestions of Elders who possess cultural authority within communities.
It’s to have that voice not only listened to, but challenged at times…Not rude
challenges, but just effective challenges in the sense of well ‘I don’t get it, why didn’t
you do this? Isn’t the most important thing contact with your children? So why didn’t
you go?’ So, there’s a level of challenge that I think is appropriate and I think it’s better
that it comes from the Elders than any other person in authority, and in particular from
[the statutory department]. It has more power when it comes from those people.
(Interviewee 20, Magistrate)
It’s good for parents to have someone other than departmental caseworkers and their
lawyers telling them how they can address issues or suggesting ways they can address
issues. Sometime for parents, they are more comfortable when Elders and community
members make suggestions to them about how they can improve their situation. So, it
benefits parents, parents as well as caseworkers and the court in making decisions. They
are often more receptive to suggestions from community members and Elders…So, it
assists me sometimes for the Elders to be able to say, ‘really you need to address that
marijuana use’ or ‘maybe that parenting course isn’t a good idea but there’s one over
here’ or ‘maybe you should speak to this person who would be a great mentor for you’.
So, some of those out of the box ideas come from panel members. (Interviewee 17,
Solicitor, ALS)
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A statutory worker, too, recalled an example of a Care Circle wherein the Elders’ engaged in a
censuring process that was both meaningful and constructive for a parent. She recalled how the
support and encouragement of the Elders assisted the mother to work towards having her child
restored to her care.
There’s one Circle that I remember particularly that was really useful because we had
a young mum who had had a very difficult upbringing, she had been in care herself and
was very much a part of this community. She was up to her third child having been
removed, she had two other children who were in long-term care and it was difficult to
assist her to find motivation to do what she needed to do to have her child restored to
her. The Circle actually assisted her in that. That was very memorable for me because
it was like I walked out of there thinking this is what this is all about. You know, the
Elders actually made a difference to her and how she felt about herself and the children
and she did work very hard to get that child restored and the child was restored.
Ultimately that failed, but that’s okay, that Circle made a difference for her.
(Interviewee 2, Casework Manager, statutory department)

The findings presented above are in line with previous research that has documented the
positive elements of the Circle Sentencing model in the criminal jurisdiction (Harris 2006; Daly
& Proietti-Scifoni 2009; Marchetti and Daly 2004, 2007). In a similar way to Circle
Sentencing, Care Circles involve less formality than the court setting. Legal personnel have a
less dominant role which allows families more time and space to discuss their specific
circumstances. The Elders hold the most important role in Care Circles. They support families
to speak more freely and openly through actively listening and a mutual respect. The Elders
engage in a censuring process that is meaningful and constructive, supporting and encouraging
parents to address the issues effecting the care of their children and delivering suitable
recommendations accordingly. Another aspect of the role of Elders discussed by participants
was that they ensured Aboriginal children remain connected to their family and culture. The
role of the Elders in ensuring this was prioritised within Care Circles will be explored below.

6.6 Enhancing adherence to the Aboriginal Child Placement Principles
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Another crucial function that Elders were perceived to fulfill in their role as panel members for
Care Circles was enforcing the Aboriginal Child Placement Principles (ACPP). As discussed
in Chapter Three, the ACPP recognises the importance of connections to family, community,
culture and Country in child protection legislation, policy and practice across Australia,
including in NSW (SNAICC 2018). It seeks to preserve and enhance these connections by
requiring the placement of children in-out-of-home care within an established placement
hierarchy, in which placement choices for Aboriginal children start with family and kin
networks, then Aboriginal non-relative carers in the child’s community, then carers in another
Aboriginal communities, with children being placed with non-Indigenous carers as the last
resort. Despite its adoption in child protection legislation, significant concern exists about
adherence to and implementation of ACPP, including in relation to the participation of
Aboriginal people in placement decisions (Arney et al 2015; Davis 2019; SNAICC 2018). The
Care Circle model was viewed by participants as a way of enhancing adherence to ACPP in
matters that come before it. Participants across stakeholder groups, both Aboriginal and nonAboriginal, emphasised the vital role Elders played in promoting the ACPP within Care
Circles. A solicitor described how the participation of Elders provided caseworkers with
insights into placement options for Aboriginal children:
It’s also an opportunity, I think, for the Department in their casework, to be guided by
Elders and community members and quite often those panel members bring insights for
caseworkers about families that they haven’t found themselves, particularly in relation
to placement options. (Interviewee 17, Solicitor, ALS)

A statutory worker reflected on the way in which Elders provide invaluable input into decisions
regarding the placement of Aboriginal children in out-of-home care within Care Circles
because of their knowledge of the community and Kinship networks.

I think some of the disadvantage that Aboriginal children have within the care system
is also related to the placements that they’re in…I think [Care Circles] adhere to the
[Aboriginal child placement] principle, and [the Elders] always want to see the children
placed with Aboriginal kinship carers or Aboriginal community carers. If you go to a
Care Circle and the child is not placed in an Aboriginal placement then it’s one of the
first things they’ll be asking, which we will need to explain. Potentially, as I said, the
Elders can contribute really well to a discussion about who might be the best carers
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because they know Aboriginal Kinship networks better than we do. (Interviewee 2,
Casework Manager, statutory department)

The Elders were viewed as holding the Department accountable in terms of its adherence to
the Aboriginal child placement principle, questioning departmental decision-making and
requiring an explanation if children were not placed with Aboriginal carers. A senior policy
official from the statutory department described how Care Circles ‘build upon the placement
model that might also improve our compliance level with Aboriginal placement principles’
(Interviewee 24, Senior Policy Leader, statutory department). This was a point reflected on indepth by a number of Aboriginal participants who emphasised the critical role Elders played
in ensuring children were placed with kin to foster their cultural connections and identity.
Yeah [the Elders] look at all aspects of it. If mum or dad aren’t capable of looking after
the children then [they] look at other family members and your extended family because
in Koori families when we say family, we mean not just our immediate mum and dad,
brother and sister, we’ve got big mobs of family. Our aunts and uncles are our mums
and dads too. Our cousins are our brothers and sisters. And I think they do look at
that…at keeping the kids with their own mob… [The Elders] look at it and they always
look at ‘okay, if they can’t have them then who should?’...They make sure that the
babies and the little kids go to family members. It would be the odd occasion where, if
there was absolutely no one, but even then they to go to another Koori family to have
that cultural connection. You’ve got to have that. You take that away from a child or
an adult and they are lost without it. (Interviewee 9, Manager, ACCO)

And the major positive of Care Circles is ensuring that the children end up with, if not
the parents who’ve been given the chance to do rehab or get their act together by doing
a lot of training around parenting, the children go to an Aboriginal relative or an
Aboriginal extended family member. They’re the positives. Because we don’t want to
repeat the disaster we had in the past with the Stolen Generation, where… they were
taught to be ashamed of themselves and it did a lot of damage…This is ensuring that
the child is brought up with knowing their identity and being proud of who they are,
that’s the main part. (Interviewee 4, Elder)
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From the Elder’s perspective, ensuring that Aboriginal children were placed in accordance with
the ACPP was expressed as being vital to the cultural identity and wellbeing of Aboriginal
children. The Care Circle model was perceived as increasing adherence to the ACPP as the
Elders were there to ensure it. The participation of Elders in the process was viewed as
enhancing decisions relating to the placement of Aboriginal children.

6.7 Participation or self-determination?
The findings presented thus far point to how the Care Circle process increases the participation
of Aboriginal people – families, community members and Elders – in child protection decisionmaking when compared to mainstream court and ADR processes. With this enhanced
participation, Elders ensure ATSCIPP is prioritised within the Care Circle setting and offer
support to parents from their position of cultural authority within the community. This fulfills
important aims of the program and is consistent with sections 11 & 13 of the Act. A solicitor
reflected on how Care Circles give tangibility to these principles, making space for Elders to
contribute their knowledge to child protection decision-making:
The idea behind it was to give some meaning behind the principles of participation and
consultation with community and to provide an opportunity for Elders or respected
community members to provide some cultural input into Care Circles. I don’t know if
cultural input is a bit difficult to define but it was really for them to provide some
information in relation to relevant placement options or what was relevant in terms of
cultural contact and things like that, and to have some influence potentially over
parents. (Interviewee 18, Solicitor, ALS)

The participant frames the role of Elders as a reflection of the principle of participation, through
a consultative process. In contrast, the role and participation of Elders in Care Circles was
interpreted by participants from the statutory department as reflective of self-determination.
For example, a senior policy officer at the department discussed how the ‘the idea [of Care
Circles] emerged because we have a provision in the Care Act which talks about selfdetermination…[But] nothing was there (Interviewee 24, Senior Policy Leader, statutory
department). A casework manager discussed how self-determination underpinned the Care
Circle model and defined this as Aboriginal people being consulted, having a say and giving
cultural input into mainstream child protection decision-making:
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I understand the theory behind this and I think it’s an excellent way of selfdetermination for Aboriginal people and being consulted and being part of the
process… Well again, it’s trying to achieve that Aboriginal people have a say and have
their rights and that they’re heard and their expertise and knowing their families and
giving their advice supports and helps us, Community Services, with the decision
making for the children. (Interviewee 14, Casework Manager, statutory department)
Caseworkers also described the Care Circle program as a process that enables Aboriginal selfdetermination through the role and input of Elders and viewed this as enhancing their decisionmaking for Aboriginal children.
It’s that self-determination. It’s those discrete Aboriginal cultural considerations that
people like me, the old ‘white welfare worker’, has all this training in but sometimes
we’ll forget or sometimes we’ll overlook. (Interviewee 3, Caseworker, statutory
department)

The positive really is self-determination and awareness of the community and the
Elders of stuff we perhaps don’t know and, you know, those cultural issues that need
to be addressed for Aboriginal and Torres Strait Islander children. I think it’s a positive
process. The idea of it is positive. (Interviewee 2, Caseworker, statutory department)

Both caseworkers conceded to forgetting or not understanding the culturally specific needs of
Aboriginal children. They position the role of the Elders as filling a gap in their knowledge to
better inform their decision-making about Aboriginal children. In this way they frame Elders
as the gatekeepers of Aboriginal cultural knowledge.
But is the role and participation of Elders tantamount to self-determination (section 12)? It is
unsurprising that the language of self-determination is adopted by participants from the
statutory department given its presence in legislation, albeit undefined, and subsequent
appearance as an aim of Care Circles. A stated aim of the Care Circle program is to ‘contribute
to self-determination of Aboriginal people in care proceedings’ and ensure adherence to the
principle of self-determination in the Act (NSW AG&J 2011: 3). However, self-determination
is not the same as participation and consultation. Self-determination is a collective right of
Aboriginal people to have autonomy and freedom to determine political status and economic,
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social and cultural identity, including the right to make decisions about the welfare of children
(United Nations 2007). Care Circles are an example of how an inaccurate definition of the term
is operationalised ‘without the appropriate structural recognition’ (Davis 2019: 85). Care
Circles operate in a context wherein Aboriginal people continue to be denied structural
recognition. While the Elders practice justice and families experience a greater degree, and
culturally relevant form of, procedural justice, as discussed earlier in the chapter, justice as
position continues to be denied by the state. Care Circles as a space borne out of a broader
regime of state-imposed liberal recognition and cultural accommodation in relation to
Aboriginal child welfare offers increased participation within its bounds but only a rhetoric of
self-determination which is tantamount to participation and consultation.

6.8 Conclusion
The findings presented and discussed in this chapter suggest that the Care Circle model
enhances the participation of Aboriginal families and communities in child protection decisionmaking consistent with section 12 of the Act. Participation is enhanced through the presence
and role of the Elders who ameliorate barriers that exist between Aboriginal families and
courts, create safety for families to explore their circumstances and experiences and improve
support for families through a censuring process that is both meaningful and constructive. The
role and impact of the Elders centres on the cultural authority they hold Aboriginal
communities.

Through the participation of Elders, Care Circles give consideration to the Aboriginal Child
Placement Principles (section 13). Elders assist families to identify placement options within
children’s family, Kinship group and Aboriginal community, recommend placements with kin,
and hold the statutory department accountable to adhering to ACPP. There are, therefore, many
positive aspects of Care Circles which can be broadly conceptualised as an example of
Aboriginal participation in a model of child protection decision-making which affords
Aboriginal people with a greater degree of respect.

Indigenous justice in child protection, however, requires more than participation. Selfdetermination is foundational and while Care Circles adopt the rhetoric of self-determination,
it is misused and operationalised in a context of state-imposed liberal recognition and cultural
accommodation. The following chapters will demonstrate how Care Circles are severely
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limited when operating within this framework, functioning as a vehicle of whiteness and
allowing whiteness to maintain its dominant position. The way in which Care Circles, as a
state-based model of recognition, is incapable of modifying or transcending the power
dynamics at play in colonial relationships (Coulthard 2007) will be explored and the limitations
of this form of cultural ‘hybridity’, where the coloniser simultaneously ‘affirms and excludes’
the colonised and continues to ‘define itself as different and superior’ (Darian-Smith 1996:294)
will be made evident.
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CHAPTER SEVEN – UNDERMINING INDIGENOUS JUSTICE
IN FAVOUR OF THE STATUS QUO: GATEKEEPING,
RITUALISM AND THE CUNNING OF WEAK
RECOGNITION
The stress of decision making that will incontrovertibly impact a child for their entire
life is compounded by the complexities of working in a huge bureaucracy. Bureaucracy
is a large beast that, we know from the research, takes on a life of its own, with its own
practices, norms and culture. Often this culture can be indifferent or resistant to the
intentions of legislators. This means that the regulatory framework—the laws and
policies that govern a bureaucracy—often compete with, or are neutralised by, the
dominant culture of a department. (Davis, 2019: xiii)

Indigenous Knowledges may be incorporated within mainstream knowledge settings to
address political demands for cultural recognition and to ameliorate colonial wrongs,
but while Western Knowledges remains ascendant and totalise the field of possible
knowledge there remains little prospect for seriously engaging with Indigenous
Knowledges (Brigg 2016: 154).

7.1 Introduction
The Care Circle program was established to bridge a divide between the mainstream child
protection system – which excluded Aboriginal knowledge and authority from decisionmaking – and the aspirations of Aboriginal families and communities to keep children
connected to Kin, culture and Country as enshrined in the legislated principles set out in the
Children and Young Persons (Care and Protection) Act 1998 (NSW) (hereafter the ‘Act’) of
self-determination (s11) and participation (s12), and the Aboriginal Child Placement Principles
(s13. A stated aim of the program is to ‘support Aboriginal and Torres Strait Islander principles
in the … Act’ (NSW AG&J 2011). This chapter will present and discuss findings of the
research that speak to how these principles of Indigenous justice are undermined within the
very model that seeks to embed them. In a similar vein to the theme of ritualism highlighted in
the Family is Culture report (Davis, 2019), the findings presented in this chapter demonstrate
how the dominant culture of the department competes with and neutralises both the aims of the
Care Circle program and the legislated Indigenous justice framework it operates within.
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In the previous chapter, I considered how justice was practiced in the Care Circle space with
the findings speaking to how the Elders support parents to have a voice and address their
personal circumstances. This chapter explores the opposing discourses put forward by Care
Circle stakeholders in relation to what matters and what is valued in the Care Circle setting.
Through unpacking participant standpoints in relation to the merits of the Care Circle program,
I demonstrate the pervasive institutional whiteness of the mainstream child protection system
and the commitment of its gatekeepers (statutory departmental workers) to its rituals. That is,
what departmental stakeholders view as shortcomings of the model are what Aboriginal
stakeholders and other non-Aboriginal stakeholders perceive as its purpose and strengths. In
this way, departmental stakeholders resist the Indigenous justice aspirations of Care Circles. It
is here that the practical implications of a state-based model of recognition with aspirations for
hybrid or indigenised justice begin to reveal themselves. As Brigg (2016:154) states in the
opening quote to this chapter, attempts to incorporate Indigenous knowledges within
mainstream knowledge spaces are likely to fall short of the cultural recognition they promise
when Western knowledges continue to be privileged and prioritised. What it is likely to provide
instead is cunning or conditional recognition (Povinelli 1998; Howard-Wagner 2018). This
chapter presents findings that speak to this interaction between hybridity, recognition and
whiteness. It attempts to: ‘see it from an Aboriginal perspective, why it’s not working. You’ve
got to look at it from an Aboriginal perspective’ (Interviewee 4, Elder).
First, I begin with an account of a Care Circle in action as told by a solicitor for a parent to
give context to my argument. Following this, I tease out the competing discourses that emerge
in relation to dominant child protection legal principles on the one hand, and legal principles
rooted in Indigenous justice on the other. Next, I expose the rival constructions of legitimate
knowledge and who knows. Within these two sections, statutory departmental worker
interpretations of what matters and what is valued within the Care Circle space are juxtaposed
alongside Aboriginal voices, as well as other non-Aboriginal, non-departmental voices who
largely emerge as advocates for Aboriginal children, families and communities. Using a
counter-storytelling approach (Watson 2013), these participants are positioned within this
chapter to critique and challenge departmental viewpoints.
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7.2 Care Circle Story Two
The following account of a Care Circle matter confirms the overarching findings of the
previous chapter about how the relative informality of the Care Circles process compared to
Children’s Court proceedings, and the role of the Elders, helps parents to confront their
problems and can affect a positive outcome with empowering qualities at the personal level
(Thompson 2012, 2017). It is, however, also indicative of the resistive and ritualistic practices
that statutory workers engage in with respect to the program’s empowering and collaborative
aims. As the solicitor reflected:
… the Department was being adamant of no restoration and they turned around at the
Care Circle to seriously considering it… The Care Circle got put on hold because we
were asking for the Children’s Court Clinic assessment and I thought this has to be
determined first… and the department kind of indicated that they were going to object
to [the Care Circle] because there was no point and that it wouldn’t make any
difference and then we finally got one ordered and the department’s view was, ‘oh we
won’t oppose it but it’s not going to make any difference’. So, you see how astonishing
it was when they switched their position… So, they’ve agreed to another adjournment
… with some renewed casework with the parents with what seems a quite genuine
contingent working towards restoration to one of the parents. So, I was astounded.
Interviewer: What made them turn around?
… I think the parent they are considering restoration to spoke very intelligently and
articulately and confidently during the first half before the break and I can only assume
that that surprised them because there hasn’t really been, I guess, many meetings or
casework with the parents in many months and once the department decides that they
aren’t supporting restoration there’s no incentive to work with the parents anymore and
partly the parents were probably difficult and resentful to engage with as well. So, I
think it opened their eyes to well ‘this person is not quite who we thought she was and
that she has made some concrete changes’. So, that must’ve been the main thing just
her voice, you know, as not quite as hopeless and dysfunctional as she’s assumed to be
and her strength and determination, I think that came across [as] being really genuine.
… I’m hypothesising again but maybe the environment, the environment of the Circle,
which is obviously what it’s meant to be about. There were two Elders present and the
new magistrate sitting quietly and watching.
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Interviewer: What is it about the environment?
… [One Elder] mainly talked about her experience as a foster carer and [the other Elder]
spoke to her background and how she does mentoring in prisons in NSW and Victoria
and would be more than happy to have a cup of tea and be a mentor…. And the mother
seemed quite grateful and receptive to that so I guess that wasn’t a direct
recommendation as to what should be an outcome of the Care Circle but again it was
that positive environment and perhaps showing the caseworkers that this is what’s out
there in the community…. I think there has to be something said for that more relaxed,
open environment… mum, in speaking, did refer to ‘our ways’ and that [the
department] when coming back from the break and announcing their intention did sort
of say ‘there’s been delay but this is an Aboriginal family,’ so, what I think they meant
by that was that something about the environment maybe sort of reminded them of the
legacy of the Stolen Generations, I don’t know, or the importance of this family being
kept together. (Interviewee 11, Private Solicitor)
This account suggests that the Care Circle itself – its ‘positive environment’ in a culturallyspecific sense – had an influence on the outcome of this matter in that the departmental workers
shifted to supporting restoration. The participant emphasises that another explanation for the
positive outcome in this matter was the participation of the Elders, which perhaps demonstrated
to the caseworkers the strengths of the local community, but the solicitor's astonishment signals
that it constitutes an exception to the rule. On the surface, the outcome suggests that this Care
Circle story is about the caseworker’s receptiveness rather than resistance, intuitive and
empathetic casework rather than regulatory ritualism. On closer inspection, however, the
resistive and ritualistic practices of those statutory workers come into focus as this chapter will
explore.

First, the participant recalls the resistance of statutory caseworkers towards participating in a
Care Circle because they believed it ‘wouldn’t make a difference’. I argue that this resistance
is borne out of the dominance and ascendency of mainstream child protection principles at the
expense of Indigenous justice principles and consistent with the ritualism that Davis (2019)
identifies in casework practice by the department. Secondly, the participant hypothesises that
it was the parent’s capacity to speak ‘intelligently’, ‘articulately’ and ‘confidently’, as well as
a positive Children’s Court clinical assessment, that had significant bearing on the outcome of
this matter. This chapter reveals how departmental standpoints are tied to white western
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positivistic constructions of knowing and being. These reasonings for the positive shift in the
views of the department in this matter are thus tied to dominant epistemologies and ontologies
and have the effect of recolonising Indigenous knowledges.

7.3 The dominance of mainstream child protection frameworks
Despite the empowering and collaborative values that underpin the Care Circle model, as well
as the Indigenous justice principles it seeks to embed, the conflicting voices of participants
reveal how the bureaucratised and neoliberal discourses of the child protection system threaten
to override these ends. As noted in Chapter Three, child protection discourses have changed
over time and are currently reflective of the neoliberal age in which we live (Libesman 2016,
Howard-Wagner 2016) and the bureaucratic culture of statutory child welfare departments
(Davis 2019). This can be seen in the divergent views of statutory workers to the Care Circle
model compared to the conceptualisation by Aboriginal participants and others about what is
in the best interests of children and how permanent placement fits into this. These findings are
also consistent with the body of literature reviewed in Chapter Four regarding the inability of
purportedly empowering models, such as family group conferencing, to alter the coercive
power relationship between child welfare bureaucracies and the families and communities they
service (Connolly & McKenzie 1999; Ney et al 2011; Merkel-Holguin 2004; Nixon et al. 2001)
and to transform structural imbalances of power for the attainment of Indigenous justice (Blagg
1997, 2016; Cunneen 1997, 2018; Daly 2002; Love 2002; Tauri 1999).

7.3.1 In whose best interests? Protecting children or supporting parents
Contemporary child protection systems are rooted in the concept of the best interests of the
child - a general principle encompassed within the United Nations Convention on the Rights of
the Child (UNCRC) (United Nations 1989). However, the UNCRC does not define, or give
specific guidelines on how to apply the principle and there is no societal consensus on what
constitutes the best interests for any particular child (An-Na’im 1994: 62). As Walter,
Isenegger and Bala (1995) argue, the best interests principle is left open to interpretation by
decision-makers and their personal beliefs and biases about the family structure, child rearing
and child welfare, which are the products of their culture, class and organisational affiliation.
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The Aboriginal justice principles set out in Sections 11, 12 and 13 of the Act were enacted to
expand on the paramount best interests principle (s9), recognising that Aboriginal children and
their families and communities have specific cultural needs and interests, in line with
Indigenous rights and justice. In Chapter Six, data was presented that indicated a commonlyheld view among participants is that the Care Circle program gave practical force to the
Aboriginal justice principles set out in the Act and how this in turn paved the way for
collaboration and empowerment within the Care Circle setting. However, participants had
differing views about the nexus between the Aboriginal justice principles and paramount best
interests principle.
Statutory participants frequently described the Aboriginal justice principles as being
irreconcilable with the paramount best interests principle within the Care Circle setting. For
instance, as a solicitor for the statutory department asserted:
In my view, that’s what the aim [of Care Circles] is, a more inclusive model generally.
But I think that also has to be balanced in terms of the children that are subject to any
care application and children still need to be seen in this circumstance, in my view, the
primary purpose or the primary reason that we are approaching talking about issues.
So, I think in some instances that that may actually be lost within the Care Circle
program…I think there is a lot of focus on mum and dad or whoever the interested
parties are around what they need to do and my experience then is that the outcomes of
what has been discussed is primarily focused on their needs and there’s less emphasis
on, for instance, the focus on the children under Section 9 of the Act…which says the
best interests of the children et cetera are paramount…I don’t think that the Care Circle
process should be an adjunct to Children’s Court proceedings specifically for the
purpose of engaging Aboriginal people in that way. I think there might be other
community outreach programs or a whole assortment of other things that could be done
to do that. I think again, you’ve got to come back to our first principles and what is in
the best interests of the children. It can be a part of the model but at the end of the day,
the final consideration has to be what is in the best interest of the children, has to be
what we can do moving forward, what we need to do in terms of making those same
judgements but in a less formal setting. (Interviewee 23, Solicitor, statutory department,
emphasis added)
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Similarly, a statutory casework manager shared the view that Care Circles paid insufficient
attention to the paramount principle and focussed too heavily on supporting parents. Again, we
witness a mindset that disconnects the wellbeing of children from that of their family and
Kinship networks:
I think it’s supposed to be [about] the best interests of the child, but I think what’s at
the forefront of the model is really about parents and … Elders use the opportunity to
give the parents … empathy and support and ideas and suggestions about what they
should be doing but it’s not actually taken on board by the parents… I just think
sometimes we need to plonk the child or the children in the middle of the Circle so they
don’t forget who we’re actually talking about. It just frustrates me a little bit, you know.
Say, for example, we are talking about parental substance abuse which is impacting on
the care of the child, and the child has suffered quite significant and chronic neglect
where, you know, we now have a child who has learning difficulties and a whole range
of other issues as a result of chronic neglect, sometimes the Care Circle is really focused
on excuses and reasons for mum’s substance abuse and lots of empathy around that and
discussions about their Kinship network. I sit there thinking, well why aren’t we talking
about the child and the impact on this child, you know. Does that make sense what I’m
saying? (Interviewee 2, Casework Manager, statutory department, emphasis added)

These statutory workers assess the Care Circle program in accordance with, and situate it
within, the dominant discourse and legal framework of child protection rather than an
Indigenous justice discourse and legal framework that attempts to consider Indigenous rights
to culture, Kin and self-determination. This legal space is shaped by its own set of formalised
legal principles about the Indigenous child, yet these statutory workers remain deeply
embedded in the mainstream legal system. In effect, they prioritise a mainstream understanding
and interpretation of the best interests principle - one that excludes considerations of the needs
of parents, families and communities - and deem the Care Circle program a barrier to the
fulfillment of the principle. In doing so, they miss the formal legal interconnections that have
been made between the best interests of the child and the Aboriginal justice principles relating
to participation, self-determination and cultural care. Legal commentator, Phillip Lynch (2001:
520), suggests that ‘the dominant conceptualization of the best interests ideology…tends to
construct the best interests of First Nations and Aboriginal children as separate, distinct and
abstracted from their constitutive familial, cultural and racial contexts’. The views shared by
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statutory workers above illustrate how considerations of the welfare of Aboriginal children are
fundamentally severed from considerations of their families, communities, and culture.
Consequentially, the participants display disquiet with the level of focus and support afforded
to parents within the process – both crucial parts of an empowering model – including the role
of the Elders in this dynamic, which they view as undermining the paramount imperative to
protect children.

The casework manager continued:

I think the idea was to piggyback Circle Sentencing and do the same kind of process
and I think there was an assumption that it would work just as well and it hasn’t. And I
suspect that’s because care matters are very, very different to criminal matters. Criminal
matters can be parent focused, they can involve Elders talking to people about what
they should and shouldn’t be doing and there’s that whole cultural stuff around
shaming. But care matters are not about that. It’s not about shaming parents, it’s about
what’s best for children. So, I think that’s where some of the mistakes have been made.
There’s an assumption that it should work just like Circle Sentencing and I think the
Elders, in particular, who sit on Care Circles, I do know that some of them have been
involved in Circle Sentencing as well so they just bring with them the same ethos, if
you like, and it’s not working for them. (Interviewee 2, Casework Manager, statutory
department).

The participant again emphasises a distinction between the best interests of children and
supporting parents. While the role of Elders in supporting and encouraging Aboriginal people
to change offending behaviours lay at the heart of Indigenous sentencing courts in the criminal
context, such as the Circle Sentencing model, the sentiment expressed by this participant
reflects a belief that such an approach runs in counter to the paramount best interests principle
of the care and protection jurisdiction. Here we see the emergence of an inherent tension that
is context-specific to the child protection system. In criminal justice there has been some
optimistic embracing of therapeutic, restorative and indigenous justice-based decision-making
that challenges prevailing retributive and ‘white’ justice discourses, resulting in a ‘genuine
respect for, and meaningful co-operation with, Aboriginal law and justice values and processes’
(McNamara 2000: 61). In contrast, child welfare bureaucracies are yet to come to terms with
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balancing the need to protect children on the one hand, and support families on the other,
particularly in the context of Indigenous justice.
The decoupling of children’s interests from those of their parents, families and communities
by statutory child protection workers is a perplexing one. Mainstream child protection
legislative frameworks themselves acknowledge the importance of familial relationships for
the wellbeing of children. While section 9 of the Children and Young Persons Care and
Protection Act 1998 (NSW) sets out that ‘in any action or decision concerning a particular child
or young person, the safety, welfare and well-being of the child or young person are
paramount’, this and other legislation in Australian jurisdictions ‘recognises that the best
interests of children can rarely be viewed in isolation from their parents and family
circumstances’ (Douglas & Walsh 2009: 213). For example, section 8 (c) of the Act provides
that ‘appropriate assistance is rendered to parents and other persons responsible for children
and young persons in the performance of their child-rearing responsibilities in order to promote
a safe and nurturing environment’. Likewise, the preamble of the UNCRC states that the family
is the ‘fundamental group of society and the natural environment for growth and well-being of
all its members’ and that it should, therefore, be provided with ‘necessary protection and
assistance’ (UNCRC Preamble, United Nations 1989). Such legal frameworks are rooted in a
wealth of research showing the best outcomes for children are achieved when supportive, early
intervention initiatives are practiced (Cashmore et al 2006; Tilbury 2007).

On the other hand, Aboriginal participants challenged the dominant discourse attached to the
paramount principle. Aboriginal participants explained the interconnections between the best
interests of the child and Aboriginal justice principles. This is a point taken up in the extensive
work of Yorta Yorta and Dja Dja Wurrung woman, Muriel Bamblett (Bamblett 2006; Bamblett
& Lewis 2006, 2007; Lewis & Bamblett 2010; Frankland, Bamblett & Lewis 2011). The Chief
Executive of the Victorian Aboriginal Child Care Agency (VACCA), Bamblett (2006: 9),
explains that ‘self-determination and culture are protective factors for our children’ and that
the best approach to ensuring Aboriginal children have a better future, and their ‘best interests’
are met, is a holistic, cultural strengthening and self-determination/human rights-based
framework. Lewis and Bamblett (2010: 6) argue that a ‘human rights and culturally respectful
framework can facilitate a 'meeting place' where indigenous cultures can engage with the
dominant culture and positive partnerships for social investment can be developed’.
Importantly, this framework includes a ‘family-strengthening approach’ which aims to address
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the underlying issues at hand by promoting a positive and culturally appropriate approach to
the family environment that builds on strengths rather than focusing on deficits. It also includes
an ‘empowerment model’ that engages families in the process of addressing issues in order to
ensure they are active participants in solutions rather than passive recipients of services
(Bamblett 2006: 15). In the same vein, Aboriginal participants emphasised the significance of
family, culture and community to ensuring the best interests of the child were met. This is
reflected in the following quote where one Aboriginal participant explained the best interests
of Aboriginal children and then elaborated on how this principle is adapted to accommodate
the Aboriginal Child Placement Principles:

In our child protection system, we have the Aboriginal Child Placement Principle[s]
that is quite strong. The idea of keeping an Aboriginal child within their broader
Kinship group and their community is a key principle that we’ve tried to embed in our
child protection system. The Care Circle should assist in implementing that principle
because it does engage the community and it should give the decision maker, through
the process, a better understanding of what is in that community and what the interests
of that child are so that that young person can remain connected to the community and
their Kinship group…There’s the broader issue of social and emotional wellbeing of
Aboriginal children which I think most people understand is strengthened by having
them maintain a strong connection to their culture and their Kinship group. And it is
very difficult for a Western decision-making model, populated by people who don’t
understand Aboriginal culture or Aboriginal society, to make decisions that can
consider those things properly without having a direct Aboriginal community
engagement. So, I think that makes decision making for Aboriginal kids a little bit
different. (Interviewee 1, Senior Policy Leader, Department of Justice).

The participant explains that the best interests principle is more complex and requires a cultural
lens when applied to Aboriginal children. The Care Circle model, he notes, should therefore
assist in a more culturally-appropriate application of the best interests principle, one that is
respectful of Indigenous ontology, including the Aboriginal Child Placement Principles. For
Aboriginal people, the best interests of Aboriginal children requires a more holistic
understanding and a more therapeutic approach to meeting the needs of the family unit and
broader community – a ‘family strengthening approach’ and ‘empowerment model’ (Bamblett
2006: 15). This is expressed well by an Elder who states:
160

Well that’s the purpose of the Care Circle. I mean the child is the one that we are really
looking out for but we also look out for the mother and the father as well because if the
mother and the father have a problem, they need to solve their problem before they can
support their child. (Interviewee 27, Elder)

The Elder makes it clear that the primary purpose of the Care Circle is to support the welfare
and wellbeing of the child and that through assisting parents the Elders were indeed supporting
the best interests of the child. This accords with the view of an Aboriginal participant:
Obviously [Care Circles are] looking at the best interests of the child, that’s paramount.
We are always looking at the best interests of the child. The Circles that I’ve sat on, the
children haven’t been [present in] those circles, it’s just been the parents. But they look
at all the factors. Community Services look at the risk and where the clients are at, the
[Elders make] recommendations for the client (parent) if they want to see something
happen for the children. So, they take into consideration the child. They are paramount.
They are at the centre of it all. It’s what’s in the best interests of the children.
(Interviewee 9, Manager, ACCO)
Another Elder similarly stated that: ‘In the Circle we involve people from different agencies to
come in and help the parent get on their feet... The best outcome is what’s best for the child but
it’s really good if they can be restored to their parents if the parents can improve their ways’
(Interviewee 4, Elder). What these Aboriginal participants indicate is that while the input and
recommendations made by the Elders may be directed at the parents, this serves the greater
purpose of ensuring the best interests and needs of the child can be met moving forward.

Interviews with other stakeholders of the Care Circle program demonstrated that their
conceptualisations of the best interests principle were more in line with Indigenous justice. For
instance, a solicitor stated that:
The Department do have to look to the paramount principle, I mean that’s why it’s
called the paramount principle if you will, but self-determination has to be a part of that
and contribute to that obviously. (Interviewee 11, Private Solicitor)
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Similarly, a magistrate discussed the importance of Aboriginal participation to realising the
best interests of Aboriginal children:

Wellbeing of Aboriginal children involves parents not only being part of the decisionmaking process but accepting that process was fair and perhaps being able to live with
that process and that outcome and therefore relate to their children and any other carers
in a more acceptable way or a way that is more consistent with the welfare of their
children in the future. So perhaps one of the major goals or outcomes to hope for [in
Care Circles] is that there will be an acceptance, of not only the process of decision
making, but of the actual decision so that it effects those long-term relationships with
the carers and the long-term relationships between the parent and the child or children.
(Interviewee 20, Magistrate)

The magistrate demonstrates a more holistic understanding and approach to the supporting
parents in the Care Circle process and how this relates to the long-term wellbeing of Aboriginal
children. This is in stark contrast to the more individualistic approach to the role of parents
expressed by statutory workers.

The gap between how the best interests principle is interpreted by participants impacted on the
way these stakeholders perceived the Care Circle program. For statutory participants,
children’s best interests were viewed in isolation from their parents, extended Kin and
community and thus culture. They de-valued the support provided to parents by Elders,
interpreting this support as conflicting with their mainstream understanding of the best interests
principle. This led them to view Care Circles as an impediment to, rather than enhancement of,
child protection decision-making. These findings echo the theme of ritualism highlighted in
Family is Culture (2019: 25). The findings suggest statutory participants interpret Care Circles
as interfering with the regulatory framework of mainstream child protection – one that is risk
averse and attuned to individualised understandings of children’s best interests – and the rituals
of casework decision-making which are influenced by this framework.

In contrast, for Aboriginal participants, the best interests of Aboriginal children were expressed
in connection with the wellbeing of kin and community and thus culture. The support provided
by Elders during Care Circles was therefore viewed as respectful to the interests of Indigenous
children. This is reflective of the inherent tension within the child welfare system between the
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need for risk-averse, reactive protection of children and the need to support, preserve and
restore families in the context of Indigenous social and legal justice and in the interests of longterm wellbeing (Davis 2019: 25). Statutory workers situate Care Circles within the former
whereas Aboriginal participants situate Care Circles within the latter. For Aboriginal
participants and non-Aboriginal participants in roles that advocate for families, we see an
underlying critical desire for cultural continuity and the wellbeing of children within an
Indigenous justice framework. These findings are consistent with the body of literature that
points to the continued subjectivity and complexity concerning the application of the best
interests principle for Aboriginal children and that draws attention to the need for re-imagining
the concept in a way that incorporates Aboriginal perspectives (Kline 1992; An-Naim 1994;
Walter et al 1995; Ralph 1998; Lynch 2001; Long & Sephton 2011; Cripps & Laurens 2015,
2016).

7.3.2 Expedient Permanency versus Indigenous Justice
Another way in which participants from the statutory department interpreted and assessed the
Care Circle program within the precepts of a mainstream child protection framework was in
relation to the need for expedient permanency planning in the best interests of children.
Following child protection reforms in NSW in 2014, child protection legislation emphasises
the placing of children in a stable long-term care arrangement as quickly as possible and this
is considered vital for protecting and promoting their safety, welfare and wellbeing. The
priority given to permanent placement principles within the legislation is further reflected in
legislated time standards imposed for the finalisation of the bureaucratic and court decision
making processes. Libesman (2016: 2) argues that these reforms will have a disproportionate
impact on Indigenous children and the views expressed by statutory participants in relation to
the Care Circle model exemplify this, with repeated suggestions that the Care Circle model
interferes with timely permanent placement of children. For example, statutory participants
questioned whether delaying the court process to convene a Care Circle was beneficial for
children:
But largely, I’ve found the Care Circles to not really be very useful. They delay the
process enormously, for weeks and weeks and weeks. You know, it just can add an
extra two to three months to a court process and that could be fine if there was a huge
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amount of value in it for the child. (Interviewee 2, Casework Manager, statutory
department)
The other issue arising out of that is parties agree to going to a Care Circle so it’s
adjourned. The court process is adjourned for a significant period of time, anything
between two and five months and if there’s no outcomes, no movement forward … I
think that overall there is some benefit in terms of the Care Circle process but I think
if it needs to be balanced with what the court is doing overall in terms of saying we
recognise that we need to finish matters quicker in the interests of the children, then
they might be mutually exclusive in that sense. If we are saying that we need an
outcome in terms of what’s good for the children moving forward then I don’t know
that the Care Circles have a benefit. What do we do then? (Interviewee 23, Solicitor,
statutory department, emphasis added)

Another statutory worker voiced concern about the delays to court proceedings as a result of
convening Care Circles, framing Care Circles as an obstacle to attachment (construed as a
relationship with a primary caregiver) and stability (defined as a stable placement):
I think there’s delay that impacts on a whole range of issues for the child, you know, I
think it needs to be a swifter process in the sense of moving along and getting the Care
Circle going because as things take time, you lose momentum with the parents to
change and depending on the age of the child there’s all those complications around
placement. They might be young and comfortable, particularly a baby, another change
in placement, even if it’s back to mum or dad, it’s those sorts of things that the time
concept has an impact on. (Interviewee 3, Caseworker, statutory department)

Again, statutory workers examine the merits of Care Circles according to the dominant
framework of child protection. They were critical of the time delay caused by adjourning the
matter out of the court for a Care Circle, viewing the process as going against the legislated
permanency planning principles and having negative consequences for the wellbeing of
children. Once again, we see the prioritising of mainstream child welfare ideology. Selfdetermination and participation, as well as maintaining children’s connection to culture and
kin – key aims of the Care Circle program – are seen as less important than attachment and
stability. Statutory participants did not verbalise a connection between cultural placement and
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permanent placement but rather spoke of permanency planning as being the same for all
children.

However, other non-Aboriginal participants such as lawyers and magistrates were able to
recognise the tensions between permanent placement and indigenous justice principles such as
adhering to the Aboriginal Child Placement Principles or providing families with time to make
the changes necessary for their children to be restored:
I don’t know if I am pre-empting another question, but in terms of where things,
particularly up here, don’t work as well is we have a referral for a Care Circle and
sometimes that can take weeks or months to get dates. So sometimes there is a delay.
Having said that, for some parents that delay is a benefit because they get some more
time to get their act together and their stuff sorted and their positions clear. I guess it
can be considered a downside or an improvement… I guess [there needs to be] a
recognition perhaps that Aboriginal matters might take a bit longer. We’ve just
legislated time standards into the legislation which is crazy because Aboriginal kids
and Aboriginal matters will take an extra bit of time, particularly when you are trying
to find culturally-appropriate placements if they can’t go home. (Interviewee 17,
Solicitor, ALS, emphasis added)

We are talking about the outcome and the viable outcome for an Aboriginal child and
their family. [The department] might be thinking in terms of time standards. Well sorry
if the matter’s going to Care Circle then that needs to be factored in. If it takes another
month or six weeks where people are listened to so there is some more respect from the
Aboriginal community and those directly affected by the process towards the care and
protection system, isn’t that great? To me there’s just no argument in relation to that
because if someone has a problem with that then they are actually operating in counter
to the placement principles in section 13 of the Act because it’s for their selfdetermination, decision-making and otherwise. The key principle is the selfdetermination. (Interviewee 26, Magistrate, emphasis added)

These participants expressed the view that the legislative and court mandated timeframes are
not necessarily in the best interests of Aboriginal children’s wellbeing. Rather, it is suggested
that Aboriginal matters may require more time, particularly in relation to adhering to
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Indigenous justice principles of self-determination, participation and placement principles.
These participants recognise that Care Circles delay the bureaucratic and court decision making
processes; however, they view the Indigenous justice aspirations of Care Circles as overriding
the need for expedient permanent placement.
Drawing on Tilbury and Olson’s (2006) conceptualisation of permanency planning as being
about ‘relationships, identity and sense of belonging’, Cripps and Laurens (2016: 73) argue
that such goals are in danger of being superseded by systemic biases towards dominant child
protection ideologies such as neoliberal, market-driven imperatives. This has the effect of
eroding the recognised importance of Indigenous cultural identity and cultural continuity. The
perceptions of these statutory participants about the value of the Care Circle model with
reference to the permanent placement of Aboriginal children confirm the very real presence of
this danger. Although other participants challenge and speak back to these perceptions, the way
in which the dominant child protection institution totalises knowledge making and decisionmaking leaves little space for Indigenous justice to be embedded and practiced in reality.

7.4 Recolonising Indigenous knowledges
…knowing is not the opposite of not knowing…Knowing is an approach to being, and
should resemble being (Juarroz 2006 cited in Walter and Baltra-Ulloa 2016: 1).

Indigenous knowledge systems and Western scientific ones are considered so
disparate as to be ‘incommensurable’ or ‘irreconcilable’ on cosmological,
epistemological and ontological grounds…Differences at these levels frame possible
understandings and misunderstandings…Indigenous knowledge systems and Western
knowledge systems work off different theories of knowledge that frame who can be a
knower, what can be known, what constitutes knowledge, what constitutes truth, how
truth is to be verified, how evidence becomes truth, how valid inferences are to be
drawn, the role of belief in evidence, and related issues… (Nakata 2007: 8)

As discussed in Chapters Two and Three, the child protection system, and the social work
profession who gatekeep this institution, can be thought of as a key institution that practices
and maintains whiteness in that it constitutes a body of knowledge and accompanying set of
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practices that are borne out of values and conditions of the West (Abrams & Gibson 2007;
Bennett et al 2013; Briskman 2014; Gray, Coates & Yellow Bird 2013; Jeyasingham 2012;
Nylund 2006; Tascón & Ife 2020; Walter & Baltra-Ulloa 2016; Walter, Taylor & Habibis 2011,
2013; Young 2004, 2008; Young & Zubrzycki 2011). Social work has its origins in, and derives
its knowledge base from, Eurocentric positivist philosophy which values and emphasises
scientific rationalism and objectivism.

Rather than acknowledging itself as an institution founded in culturally and socially
constructed belief systems, social work has assumed its ways of knowing to be universal and/or
superior (Young & Zubrzycki 2011: 161). With the subsequent professionalisation of social
work, Western Eurocentric values were formally and firmly embedded. In doing so, other ways
of knowing have been discounted, oppressed, unrecognised and misrecognised. The way that
statutory participants conceptualise what matters in the Care Circle space, with reference to the
‘best interests’ and permanency principles, are a manifestation of white values and begin to
reveal the way that Indigenous values and knowledges are marginalised in this space. Another
way in which this relationship of domination is revealed is through perspectives on who knows
and who does not, and who can communicate knowledge.

Unprompted, each statutory caseworker and casework manager interviewed in the study
framed some Aboriginal Elders within a discourse of deficiency in relation to participating in
the knowledge production and decision-making processes of the Care Circle. At the same time,
they framed other Elders as being capable of participation and decision-making, ostensibly on
the basis of how closely they were able to conform to, or align with, Western values and
mainstream child protection ideologies. The following views expressed by statutory workers
are illustrative of statements about the Elders who participate in Care Circles, revealing how
they privilege white Western ways of knowing and knowledge production in this institutional
setting and thus continue to perform their gatekeeping functions by conferring or denying
knowing status (Mather 2016). Casework managers described Care Circle Elders in the
following ways:

What I thought was very good was that [one Elder] did have a very good grasp of child
protection issues generally and was then able to reflect those back to the family and be
really clear about what it was that they needed to do and also she was able to give us
feedback as well about what we were doing and so looking at all the different options
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that we hadn’t already explored and basically gave us a task list to go away and come
back and address in a care plan document. So, I think that she was very strong in that.
Others less so, but they were also able to speak to the parents in a respectful way but
were really clear about what the issues were and what they needed to do… my next one
I was involved in…it was a disastrous experience. It was really horrible…We talked
about what the issues were and how we’d come to that decision and then the Elders
pretty much yelled at us and said that we were perpetuating the Stolen Generation again
and that we should be ashamed of ourselves… at the end of the day it was a training
issue for me. It would be a very difficult job to come in as an Elder on a Care Circle
and to have a basic understanding of the work that we do and how we come to these
decisions.... It does take a level of real understanding and it’s difficult…because of the
history [with the department] or ‘the welfare’ so again, to take on that role, sitting in a
Care Circle, it’s a role that you have to have a particular level of understanding,
experience, expertise. (Interviewee 5, Casework Manager, statutory department,
emphasis added)

So, the panel that they chose, one Aboriginal person on the panel was quite a welleducated person that knows the system, knows all the services around, and actually
works for a non-government agency now but was with [the department]. Then I think
there were two other Aboriginal people, an elderly gentleman and I think another
elderly gentleman as well. I felt they didn’t really have an idea of what the process was.
I felt that they felt quite uncomfortable there and they didn’t have a lot of knowledge of
what the process was and their lack of education. They would have had experience
with the Aboriginal community and who’s who and all the mobs and all of that, I’m
sure that was a very positive aspect of it. But I felt for them. It was really hard in their
position, knowing the Aboriginal community, to be in that position to make decisions
about other Aboriginal families. (Interviewee 14, Casework Manager, statutory
department, emphasis added)

Caseworkers were similarly critical of Care Circle Elders, describing them in the following
ways:
The other thing, it’s going to sound like the ‘white welfare worker’ having a dig at the
Aboriginal Elders, is there are some people who have sat on the Nowra Circle that I
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think just don’t, or don’t necessarily have a focus or an understanding of why they’re
there. A number of Care Circles that I’ve been to, the only thing that the Elders have
said is about their own experience in the Stolen Generation and have used the Care
Circle as a platform to talk about that, which is relevant, but not in those proceedings…
So, when you have a participant who has that level of focus, I think it’s to a degree
about the level of education, I think it’s focused on the actual purpose that we’re there
for, then it works. But if you don’t, it’s just like hurry up, let’s get on with it, move
along and it’s a lost opportunity for getting really good cultural decisions, information,
input and agreements that do reflect self-determination…. Well lost in the sense of, a
community member will go off on a tangent that’s not relevant to these particular
proceedings, that’s the loss. Then it’s like we will just make decisions on our own and
that self-determination just isn’t given full weight. (Interviewee 3, Caseworker,
statutory department, emphasis added)

It would be great if you could tell me what the whole point to it is. I just walked out of
there thinking it was a big waste of time… There was an Aboriginal Elder there who
understands how we work because he’s worked here. More like him would be better
because he understands both sides of things and so when he opened his mouth he could
get a message across but the other two Elders, again I’m a white person so my
perspective was, and I’ll be really blunt, my perspective was that I’m not quite sure
what you’re trying to say here, not much is coming out. Whether that’s a cultural thing
or whether that’s because they’ve aged. I don’t know, there was a lot of mumbling
coming out and nothing particularly of value from that particular Elder…How do they
know what’s going on? They don’t know the history of what’s going on, they don’t
understand all of the problems that have happened. I don’t know what kind of briefing
they had about that, so what advice can they give and what can they share as Elders
because they are also outsiders. They may be Aboriginal, but they are still outsiders.
Would it be better to have Elders here [at the department] who know the community
and who probably know these people locally? I don’t know how Elders operate
generally but I’m assuming that was the point of it. I don’t know what the point was
really, I’m still waiting for someone to explain it to me. I found it very tokenistic.
(Interviewee 15, Caseworker, statutory department, emphasis added)
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Two key themes emerged from these descriptions of Elders: who can know and what
knowledge is valued; and who can communicate knowledge? The remainder of this chapter
will interpret the perspectives presented above, discussing them with reference to the whiteness
literature and positioning the views of Aboriginal participants and other participants to speak
back to them.

7.4.1 Who can know and what knowledge is valued?
Whiteness becomes relevant here as a tool for unsettling the taken for granted understandings
of the child protection social worker. As Moreton-Robinson (2004: 81) argues, whiteness is an
‘ontological and epistemological a priori’, constituting who can know and ‘producing the
assumption of a racially neutral mind and an invisible detached white body’. Whiteness is the
standpoint from which statutory workers look at themselves and the Elders, operating within
their professional practices and presenting as culturally neutral (Frankenberg 1993). We
witness how whiteness is reflected in the construction of knowledge and practices. Statutory
participants frequently and repeatedly described some Elders as having limited ‘understanding,
experience, expertise’ (Interviewee 5, Casework Manager, statutory department) and a ‘lack of
education’ (Interviewee 14, Casework Manager, statutory department) in relation to child
protection and risk issues, statutory processes and the Care Circle process. In effect, they
scrutinise the legitimacy of Indigenous ways of knowing, being and doing from a white
standpoint, furthering a racial and cultural hierarchy that positions white western knowledge
as supreme (Walter & Baltra-Ulloa 2016: 3). In conferring non-knowing status onto some
Elders, caseworkers position themselves as knowledge owners. This is demonstrative of the
way formal knowledge is privileged within the social work institution and profession. Social
workers are [now] formally educated at a tertiary level. The knowledge attained through this
pathway is considered legitimate and authoritative by virtue of its academic status within a
white western cultural framework (Young & Zubrzycki 2011: 162). When describing some
Elders as lacking a formal education, caseworkers engage in an othering and subjugating
process wherein a naturalised hierarchy of authority is established (Povinelli 1998: 22) and
‘knowledge status is limited to the educated and social elite’ (Moreton-Robinson and Walter
2009: 98).

Examining the way caseworkers position some Elders as knowing and understanding decisionmaking processes and the underlying western constructions of child safety and risk while other
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Elders are depicted as not knowing is a form of institutional whiteness. When elucidating
whiteness as an institutional problem, Ahmed (2012:35) points to how ‘institutional spaces are
shaped by the proximity of some bodies and not others: white bodies gather and create the
impression of coherence’. Care Circles provide respite from the dominant mainstream
decision-making process in that the majority of bodies who would usually cohere in this space
are white, female and middle class (Walter et al 2011; 2013). These white bodies are reflected
back into institutional spaces, determining what is to take place within their bounds.
Caseworkers displayed a resistive attitude towards Elders who disrupt, those who they deem
unable to cohere within the firmly established white institution in which Care Circles sit.
Concurrently, they favour Elders with proven experience in performing within the white
mainstream institutional space, that is, those who have been previously employed by the
statutory department.

Another manifestation of institutional whiteness is the priority given to caseworker
professional knowledge and expertise over the cultural knowledge and experience of Elders.
Elders are characterised as bringing in history that is ‘appropriate…but they need to move their
heads for Care Circles’ (Interviewee 2 Casework Manager, statutory department) or ‘is
relevant, but not in those proceedings (Interviewee 3, Caseworker, statutory department)’ or is
‘understandable but we are beyond those days…we don’t do that anymore’ (Interviewee 5,
Casework Manager, statutory department). Caseworkers effectively distance themselves from
the impact of past white colonial child welfare and distinguish their own actions from those of
historical child removals by deeming references to the Stolen Generations as not intrinsically
relevant to any contemporary decision-making relating to Aboriginal children. Yet the past is
foundational to Care Circles, which emerged as a model of cultural recognition in response to
the misdeeds of historical colonial child welfare policies and the continued impact and legacy
of these policies on the contemporary era. History is also important in any discussions of
contemporary issues that Indigenous peoples are faced with in colonial contexts (Behrendt et
al 2019; Cunneen & Libesman 2002). Discussions of the past are animated by questions ‘about
whether the past is really past or instead continues, though in a different form (Said 1994: 1)’.
As Jennifer Nielson reflects “…you can’t just look at history to see what it was because, as one
of the Uncles explained it, ‘…you’ve got to ask whether it is still here’…history is important
because the past, present and future do not exist in isolation: in understanding how the present
‘came to be’, we can begin to understand where our future may be taking us” (Nielson 2014:
6). In judging the insights of Elders in relation to the legacy of the Stolen Generations as not
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central in the Care Circle setting, caseworkers demonstrate an understanding of the present and
future that exists in isolation from the past. They render this important context and experiential
knowledge of Elders irrelevant and insignificant for decision-making about Aboriginal
children in the present.

This makes clear that, from a caseworker point of view, what constitutes an Elder who knows
and understands is one who can practice and perform institutional whiteness. The cunning of
recognising cultural differences via institutional accommodation is unveiled in the way
statutory workers evaluate what forms of social and cultural knowledges and expression should
be tolerated or considered worthwhile and valuable to the decision-making process and thus
what can contribute to truth and justice in this space (Povinelli 1998: 7). The white western
paradigm that caseworkers reflect recolonises Indigenous bodies and being and imposes a
‘right knowing’ (Watson 1998: 30). Caseworkers’ positioning of Elders as outside the bounds
of ‘right knowing’ is in stark contrast to how Elders view their own knowing as Elders shared
in a discussion circle:
Elder One – Well I think it’s been successful because the Elders know the clients, they
know the community, they know the background of the clients, sometimes we even
know why things are happening and why they’ve happened and I mean in the Koori
community, I mean everything’s verbal so people relate things to one another but it’s
never ever been documented or anything but we know.
Elder Two – Yeah, we’ve got a horrible history and things get done by us talking to
people and listening, that’s when things happen rather than writing someone a letter
and expecting them to understand and things like that. The Care Circle is really good
in those terms... And having that knowledge too, having the background of the parents
and knowing not only their parents but even their grandparents and great-grandparents,
you’ve got a fair idea of where the kids are coming from. You understand the
background and you understand where that person’s coming from and you are more
likely to have the answers to their problems because of their background and also
because of the Elder’s lifetime experience too. They know when someone’s lying or
telling the truth and they can work with that. (Interviewees 4 & 19, Elders)

What the Elders articulate is a relational way of knowing and being that is grounded in oral
histories, rich experiential knowledge of culture, Kin and community, and a commitment to
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furthering justice aspirations of Indigenous peoples. The distinct epistemology, ontology and
axiology that is described by the Elders is well-documented within the critical Indigenous
literature regarding paradigms (Kovach 2009, 2010; Martin 2008; Rigney 2003; Wilson 2001,
2008) and challenges the white colonial ‘perceived and imposed regimes of thought’ in the
child protection context (Watson 1998: 30). It reflects the holistic and fluid nature of
Indigenous epistemologies which rely on multi-generational storytelling and Elders who hold
insights into knowledge that should be valued (Kovach 2005: 44; Hart 2010: 8).

A Care Circle Project Officer, was cognizant of this pervasive clash in paradigms:
Well, it’s not flowing the way it’s supposed to flow. It’s considered a mainstream
program rather than a community program. Like, it’s a cultural program, it’s not a
mainstream program and you shouldn’t expect the Elders to know all the rules and
regulations and everything but know the general rules and regulations but not know
everything about the law and things like that, that’s ridiculous… as for the technical
stuff, they don’t need to know that. They just need to bring their knowledge that they’re
bringing from the community, the cultural knowledge, understanding the Kinship
system and extended family and how it all works in the community, the protocols, the
structures. That’s all they need to know apart from the neglect issues… The
conversation and the discussion has got to flow for that to happen and that’s how we
do it in Circle Sentencing courts. It’s then seen more as a community program rather
than a mainstream program because mainstream programs don’t work in Aboriginal
communities. They just don’t work.
(Interviewee 4, Care Circle Project Officer, Department of Justice)

The Aboriginal Care Circle Project Officer suggested that Care Circles are conceived of as
being located within the mainstream domain by the statutory child welfare department and this
locating sees the ascendency of white western positivistic paradigms over an Indigenous one.
The participant reiterated that the cultural knowledge of the Care Circle panel of Elders is
derived from their location within community and culture and is about culturally-specific
Aboriginal ways of knowing and being and until this is duly accepted and practiced, Care
Circles will continue to fall short of their Indigenous justice aspirations. This speaks to the
limitations of hybrid models in that they attempt to operate in a liminal space between
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mainstream and Indigenous domains (Blagg 2016: 70). Instead of embedding Aboriginal
values within the Care Circle process, they are colonised and assimilated into the mainstream.

A magistrate displayed an acute awareness and respect for Indigenous knowledges and
paradigms and an understanding of ‘what matters’ in the Care Circle setting. This is further
evidenced by her prioritising and valuing Indigenous knowledges which differs markedly to
the assessment of knowledge ownership by statutory participants. She said:

It includes an acknowledgement of the harm that we as a society have done to
Aboriginal people for 250 odd years now. It includes an acknowledgement that there is
a wisdom and a body of knowledge that we can only scratch the surface of, which we
haven’t incorporated into our system [which] includes a respect for relationships
between Aboriginal people and a knowledge of and a respect for the importance of
those relationships and the power of those relationships in effecting change. It is really
acknowledging that a community has a particular understanding of their particular
needs, of what these parents may have gone through. They understand their
background, they understand their family and what these people have been subjected
to in their own childhood and they know what happened to their grandparents and …
the effects of the Stolen Generation keep coming through. So, I think that certainly Care
Circles are not tokenistic. The fact that they can’t decide the ultimate outcome is not to
the point. The process is part of the outcome and the process is part of a good decision
and the process is honouring people, is honouring that knowledge, and it’s that
knowledge that we need, not knowledge of the law. We need that knowledge to help
our understanding and to make some good decisions. (Interviewee 20, Magistrate,
emphasis added)

The magistrate described the value of this knowledge as being rooted in shared experiences
between families and the Elders, who are members and representatives of their communities.
For the magistrate, it is these shared experiences, for instance the ongoing impacts of historical
forcible removals, that give the Elders the capacity to relate to and have insight into the present
experiences of families. This is similar to how other non-statutory participants frame the Elders
as knowers who ‘have an understanding of placement principles for Aboriginal children and
have an understanding, generally, of what child protection issues are but in terms of the nuances
about what kind of final orders can be made and the length of time and disputes like that…
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that’s not what the Care Circle is about’ (Interviewee 17, Solicitor, ALS). Importantly, then,
non-statutory participants appear to recognise knowledge from an Indigenous place,
understanding that Care Circles are about valuing Indigenous knowledges and not just legal
knowledge or professionalised expertise.

7.4.2 Who can communicate knowledge?
Institutional whiteness is also reflected in the distinction that caseworkers draw between Elders
who they assess as possessing the ability to communicate knowledge clearly and those who do
not. Caseworkers measured the capacity of Elders to contribute valuable knowledge in the Care
Circle setting on the basis of whether they were considered to communicate effectively and
coherently. This is unsurprising given that the construction of knowledge is closely tied to
language or speech, as the primary method of human communication. As Luker (2008b: 3)
emphasises, knowledge or truth, ‘is accessed through language...our understandings of truth
are complex constructions emanating from our subjective experiences; they are inevitably
contextual and are produced in language’. For Luker (2008a & b), these ‘subjective
experiences’ are intertwined with colonisation where oppositions between rationality and
affectivity were constructed alongside the rise of the positivist epistemological tradition.
Within this binary construction, rationality is viewed as the provider of objective truth whereas
its opposite, affectivity is relegated to the realm of irrationality and instability.

Caseworkers position some Elders, primarily those who have worked at the department and
are thus able to perform an institutional identity, as capable of participating in the process of
knowledge production and decision-making because they can ‘speak clearly’ (Interviewee 3,
Caseworker, statutory department) and ‘be clear’ (Interviewee 5, Casework Manager, statutory
department), while excluding from the process others who cannot conform to this standard,
who they interpret as ‘mumbling’ (Interviewee 15, Caseworker, statutory department),
‘yelling’ (Interviewee 5, Casework Manager, statutory department) and ‘going off on a tangent’
(Interviewee 3, Caseworker, statutory). McGregor (1993: 12) reminds us that speech ‘is one of
the most important things distinguishing us from other people, and in so doing, it establishes
and maintains our own identity vis á vis others’. McGregor (1993:13) ties the construction of
Aboriginal speech and language to the history of colonisation. He explores how the differences
between mainstream English and Aboriginal English have been the basis for mainstream
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constructions of Aboriginal people as inferior, uneducated and ‘lacking in knowledge of
whites’ (McGregor 1993: 13).

An Aboriginal participant reflected on the importance of respecting the use of Aboriginal
English within the Care Circle setting, highlighting that this is the language used in Circle
Sentencing with success. A Care Circle Project Officer emphasised how this allowed Elders to
effectively communicate with Aboriginal parents using a shared language:

In Circle Sentencing, the language of the Circle is Aboriginal English and we want it
to be the same in the Care Circle, that not everyone speak it but everyone allow the
Elders to speak in their own way to their own people, the parents, so there’s no
communication barriers there and everyone feels comfortable about speaking up and
speaking free. Aboriginal English is our first language and we should be able to speak
it when we need to and it’s a much better way of breaking down the barriers and
communicating effectively over to the parents, from the parents to the Elders about
what’s really happening. (Interviewee 4, Care Circle Project Officer, Department of
Justice)

What we witness here is a conflict in paradigms and worldviews between the mainstream and
Aboriginal domains. For caseworkers, the knowledge communicated by Elders through
affective Aboriginal English, yarning and storytelling are deemed inferior. The Care Circle
Project Officer, further elaborated on this clash in paradigms by providing an example of how
Western paradigms continue to dominate within the Care Circle setting – through styles of
communicating. She explained how Western styles of communicating limited the capacity for
Care Circles to operate in a culturally-appropriate manner as an alternative to the court setting:
Well, we’re not getting the information we need and because people aren’t given the
chance to speak up in a culturally-appropriate way, there’s a lot of misunderstandings
from both sides…Yeah, well you don’t put Aboriginal people on the spot, especially
Elders. You don’t say ‘now it’s your turn to speak’ because they’re thinking over what’s
happening and what the issues are and they’re better at communicating across what
should be happening if they’re free to do it at their own time and not be put on the spot.
You put them on the spot and everything gets mucked up, they’re line of thinking get[s]
all mangled and they can’t think. It’s the way we communicate and a lot of the time we
176

talk ‘around the world’ and come back to the issue. Years ago, when I was working in
social security, I used to go visit families and I’d sit down with them for sometimes an
hour and they will come out with a letter and say, by the way, I got a letter from social
security. So, it’s our way of communicating. It’s called a narrative form. You do storytelling and introducing each other, and building up a rapport, but putting people on the
spot is totally inappropriate, culturally-inappropriate.
(Interviewee 4, Care Circle Project Officer, Department of Justice)

The participant stresses that the use of the question-answer format is not in line with
communication styles of Aboriginal people who communicate in ‘their own time’ and on their
own terms. This style of communication is similar to what Walsh (1997) refers to as being
interpreted as a ‘delayed’ reaction. His use of intentional inverted commas is a way to denote
that it is only ‘delayed’ from a white point of view. This, he argues, is an example of ‘a gap
between two worlds: a rich point’ (1997: 4) or a symptom of communication problems that
arises in cross-cultural exchanges between white and Aboriginal Australia. In more depth, he
posits two intersecting sets of competing features of communication across cultures: dyadic vs
communal; contained vs continual (Walsh 1997: 1). In conversational exchanges, white
Australia adopts a dyadic style in that the speaker is in control, speech is directed to individuals
and periods of silence are to be avoided. This contrasts with a communal style adopted within
Aboriginal discourse wherein control lies with the listener, speech need not be directed to a
particular individual, nor silence be avoided. This set of variables relates to the nature of
participant relations within communication styles. The second set of competing features relates
to how communication flows. Whereas white Australia adopts a contained style of
communication where speech is contained and packaged into discontinuous fragments,
Aboriginal discourse, he claims, involves leaving communication channels open and
continuous (Walsh 1997: 8).

One magistrate openly reflected on her difficulty with navigating between these competing
communication styles in Care Circles:

I find the decision-making process with the Elders and the communication process with
the Elders difficult at times. I’m very well aware that I shouldn’t fill every space and
I’m never quite sure if the silence I’ve allowed or the gap that I’ve allowed to be filled
is appropriate in length or whether there’s just been a silence and nobody wanted to
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speak and I find it difficult. I don’t want to keep saying ‘Aunty, what do you think?’,
but I find myself falling into that trap because my strategy of being silent sometimes
isn’t working… And perhaps I should make that transparent to the Elders in terms of
my communication, that I’m aware that sometimes they need time to think before they
speak and that they might not appreciate me saying ‘what do you think?’ all the time
and maybe I should make that transparent. Perhaps it’s about me working with the
Elders over time, more effectively. That will probably come with time. (Interviewee
20, Magistrate)
The magistrate’s self-analysis and reflexivity expresses a commitment to respecting Aboriginal
styles of communicating within the Care Circle setting. This commitment appears not to be
shared by caseworkers as explored above. Instead, caseworkers frame Elders who stray from
conventional styles of communication as having little to contribute to institutional decisionmaking.

7.5 Conclusion
The findings presented and discussed in this chapter have revealed how the culture of the
statutory department competes with and undermines both the aims of the Care Circle program
and the legislated Indigenous justice framework it operates within. It has explored how
statutory workers assess the Care Circle model in relation to mainstream conceptualisations of
child protection decision-making. What they position as the deficiencies of the model –
notably, the participation of Aboriginal people in decision-making – are what others interpret
as its purpose and strengths. The resistive attitudes displayed towards the enactment of
important Indigenous justice principles within the Care Circle setting has the effect of
reinforcing the institutional whiteness of the child protection system of which they gatekeep.

The position of actors in relation to a legal boundary is important because it determines not
only one’s access to the power and resources that law provides but freedom from law’s possible
constraints and violence of law (Mather 2016: 191). The establishment of the Care Circle
program marked the creation of a new legal boundary wherein Aboriginal Elders and
community members were brought inside the legal process. At the same time, however, the
discourse of statutory workers in relation to what matters and who knows within the Care Circle
space results in a continued phenomenon of othering and reinforces the outsider status of Elders
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and the Indigenous epistemologies and ontologies that shape their positions. The knowledge of
Elders and how they communicate their knowledge is rendered illegitimate by the very white
institution that invited them to share their knowledge. These participants dilute and
misappropriate the wisdom and knowledge of the Elders in favour of conformity to the status
quo (Young & Zubrzycki 2011). Statutory workers remain the most powerful actors both
inside and outside this space owing much to their gatekeeping functions. This chapter has
shown how whiteness is reproduced at an institutional level, constraining the possibility for
true empowerment and shared decision-making in the context of hybridity.

Some would argue that this is an inevitable consequence of a liberal, top-down model of
recognition (Coulthard 2007, 2014; Povinelli 2002), where ‘justice as position’ is yet to be
achieved (Cornell 2018) and remains what Davis (2019) refers to as ‘weak recognition’. The
cunning of such a politics of recognition derives from its inability to meaningfully transform
the very colonial relationship that it seeks to transcend. This chapter inescapably arrives at the
same conclusion. In the next chapter, I build on this argument by exploring how whiteness
pervades child protection decision-making that precedes Care Circles. I suggest that the limited
scope of Care Circles provides very little opportunity to challenge the structural nature of
Indigenous injustice in child protection.
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CHAPTER EIGHT – IRRECONCILIBLE DIFFERENCES
At times it seems like there is an irreconcilable tension at play in the system. Many
Aboriginal and Torres Strait Islander peoples view the department and its practices as
an extension of the state and therefore as imbued with institutional racism and
malevolent intent. However, many departmental staffers, from caseworkers to
managers, earnestly profess to wanting the best for Aboriginal children and young
people. Certainly it is the case that caseworkers feel as misunderstood as the Aboriginal
community does; the power imbalance being the unacknowledged distinguishing
feature of this…What is needed is more scrutiny and accountability of decision-making
that is transparent….a deeper understanding of Aboriginal history and culture to enable
a more nuanced comprehension of the ACPP and to enable the confidence of case
workers to speak more comfortably with Aboriginal parents, families and community.
(Davis 2019: xvii)

8.1 Introduction
Professionals working in child protection are regularly making decisions with life-changing
consequences for Aboriginal children and families. This chapter argues that the fundamental
differences in worldviews and the inescapably unequal power between the state and Aboriginal
families and communities cannot be overcome by a model like Care Circles.

It provides

examples of structural violence perpetrated by state child protection system against Aboriginal
families. Originally, defined in relation to imperialism (Galtung 1969), structural violence now
includes the cultural domain and ‘avoidable insults to basic human needs’ including wellbeing,
identity and freedom (Galtung 1990: 292). I locate this structural violence in five key elements
of the integration of Care Circles into the NSW child protection process: (1) limited location
and scope within the broader child protection decision-making process (2) Judging Aboriginal
identities and denigrating those considered ‘not Aboriginal enough’; (3) misrecognising
Aboriginal Kinship and cultural practices of shared care as risks to children; (4) judging
standards of raising children against a white normative and assimilative standard; and (5)
masking the legal consequences of child protection procedures through a lack of transparency.

This chapter begins with a discussion of the problematic location of Care Circles within the
child protection decision-making continuum. Participants describe how the Care Circle model
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provides little scope for contributing to or challenging professional child protection decisionmaking when situated alongside the subsequent judicial decision-making process. As such,
Care Circles fail to afford Aboriginal people with the right to make decisions about the welfare
of their children – the right to self-determination (United Nations 2008). The remainder of the
chapter explores the consequences of this untimely placement of Care Circles within the child
protection decision-making continuum. That is, in failing to adequately shift power away from
child protection workers over to Aboriginal families and communities, white normative values
continue to infiltrate decisions made about Aboriginal children and families preceding Care
Circles. This chapter considers contemporary colonial technologies of displacement and
assimilation through structural and cultural violence perpetrated by the state against Aboriginal
people within the child protection system.

Drawing on an observation of a Care Circle matter, Care Circle Story Three reveals the colonial
state’s imposition of what constitutes an ‘authentic’ Aboriginal identity and how bureaucratic
views of authenticity inform decisions about whether cultural connections for Aboriginal
children should be fostered. It illustrates how the child protection system compels Aboriginal
people to “simultaneously defend their ‘authenticity’ and assimilate into the ‘mainstream’ of
society” (Maddison 2013: 299). This undermines the rights of Aboriginal people to have the
freedom to practice their cultures (United Nations 2008). This is seen too in what participants
describe as an ascendency of white Western interpretations of the home and family unit and
how these views inform judgements about Aboriginal homelessness and transience. The data
points to an overarching phenomenon of whiteness in child protection decision-making,
characterised by the imposition of white Western values, which fails to situate the
contemporary experiences of Aboriginal families within its broader historical and social
context (Turnbull-Roberts, Salter & Newton 2021). What emerges is an ‘irreconcilable tension’
(Davis 2019: xvii) wherein mainstream and Aboriginal understandings of child protection fail
to be translated between the two domains, with the mainstream domain and whiteness retaining
its power. Again, we are alerted to how Care Circles, as a process of the mainstream child
protection system, constitutes a contradictory space. A rhetoric of recognition is employed but
an assimilationist mindset endures, one that falls short of decolonising Aboriginal child welfare
via a human rights framework (Libesman 2014).
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8.2 Limited location and scope within the broader decision-making process
Care Circles can be requested once a determination has been made that an Aboriginal child is
in need of care and protection and prior to final orders for that child being made. Significantly,
however, they are a step within the broader court process rather than an alternative to it in its
entirety. Moreover, in the process of determining whether a child is in need of care and
protection, child protection workers are charged with investigating and managing each case,
and the role of the Children’s Court is to legitimise (or otherwise) the statutory department’s
decisions. This means that decision-making relating to children commences upon contact with
the department, well before the court process begins.

Returning to Harris (2008), the set of fundamental questions for assessing models of decision
making in the child protection system with an empowering agenda are: ‘When does a
conference occur? What kind of decisions can it make? And, what effect do those decisions
have?’ (Harris 2008: 5) These questions were addressed in the study by participants who
believed that, when viewed as a part of the NSW State Government’s child protection system,
the location of the Care Circle program within that decision-making continuum was its chief
limitation for effecting meaningful change.

Statutory workers expressed the view that it would be more beneficial for Care Circles to be
offered earlier in the decision-making process, as an early intervention measure. By the time
the matter enters the court decision-making process, which is when the possibility for a Care
Circle presents, ‘we are at a really critical stage in the continuum’ (Interviewee 5, Casework
Manager, statutory department) and ‘when you get to court it’s like closing the gate after the
door is bolted. If there was a Care Circle before that then maybe that would change things’
(Interviewee 2, Caseworker, statutory department). It was conceded that the potential for Care
Circles to effect change or to have an impact on the outcome of a matter, particularly in relation
to restoring children to their parents, was narrow. A solicitor for the statutory department
reflected on this problem in more depth stating:

I think one of the other issues though that is really significant in this area is that a lot of
the kids that are removed, it’s just pretty clear from the outset that there’s not going to
be a realistic possibility of restoration to the parents. I can certainly see where perhaps
there needs to be more emphasis on something like Family Group Conferences or
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something like this, even Care Circles, as an early intervention measure because I
would say that another barrier to Care Circles being beneficial or useful is that the
parents feel like the decision has already been made and that wouldn’t necessarily be
an incorrect assumption. A lot of the time the decision has already been made.
(Interviewee 16, Solicitor, statutory department)
As the participant’s comments illustrate, a lack of shared decision-making within the broader
statutory child protection system conflicted with the aspirations of Care Circles for
empowerment and collaboration. This was felt acutely by Aboriginal participants. When asked
if she felt a sense of empowerment when sitting on a Care Circle, an Elder responded simply,
‘No, I don’t think I’ve been given empowerment. I think I’ve just been there to have a say’
(Interviewee 19, Elder), highlighting the difference between holding power and giving input.
If empowerment is about not only being able to envision one’s goals and hopes but to take
action towards their attainment, consistent with the right to self-determination, we can
appreciate how Care Circles fail to redistribute power from the hands of the Department over
to the community. Another Aboriginal participant noted:

Some of the Elders have the perception where they are coming to Circle and [the
statutory department] have already made up their mind and some of them aren’t happy
with that process…I don’t know, I think it’s because of [statutory workers] and their
opinion on whatever particular client or the children… They are very closed. And you
can tell, you’ve been to how many Circles now and any information they’ve received,
you don’t know whether they’re taking it in. It’s like they’ve already made up their
mind. (Interviewee 25, Care Circle Project Officer, Department of Justice)

Legal representatives for Aboriginal children and families similarly conveyed the perspective
that decision-making authority remains firmly with the Department. For example, one solicitor
suggested that the Department sets the agenda and parameters for what can be discussed during
the Care Circle and that this agenda-setting is informed by the position they have already
formed in relation to the matter. The participant stated, “in the Care Circle certainly you find
it’s more a statement of ‘this is what we think, this is what’s going to happen’, rather than ‘let’s
talk about what’s going to be a solution’” (Interviewee 22, Private Solicitor). Another solicitor
indicated that Departmental resistance towards participating in, and taking a positive view of,
Care Circles stemmed from a perceived threat or disruption to their otherwise totalizing
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decision-making authority asserting that ‘It’s pretty bad, isn’t it? I think the department view
[Care Circles] as just interfering in their decision-making process. That’s just one more step or
one more thing that they’ve got to go through’ (Interviewee 18, Solicitor, ALS). Another
solicitor remarked:
While it’s happening, in comparison to the mainstream court process, yes [it’s more
empowering]. But, not to the extent that it could be…the other qualifying statement is
questioning the actual level of empowerment beyond the confines of when the Care
Circle is actually happening because so many other factors come into play and is the
Department really willing to turn around on the position they’ve already adopted? They
still hold the power. That’s my conclusion. (Interviewee 11, Private Solicitor)

Because these accounts are from legal advocates for Aboriginal children and families, it is
perhaps not surprising that they draw attention to the need for Aboriginal participation earlier
on in the child protection process before the matter is brought before the court.

Care Circles, like many other government initiatives, adopts a rhetoric of empowerment and
community engagement. Yet, as Briskman (2014: 205) notes, the word empowerment is
overused and unsubstantiated by social workers because the adoption of an empowering
discourse does not necessarily translate into the resolving of unequal power relationships. The
views shared by participants indicate that a top-down process as it relates to decision-making
in the Care Circle setting is still evident and, in this way, aspirations for shared decision-making
are foreclosed. Ife (2013: 63) conceptualises empowerment as the redistribution of power from
the ‘haves’ to the ‘have nots’. The views shared by participants demonstrates that power
imbalances remain and are even perpetuated within the Care Circle setting because its location
within the broader child protection process limits the scope and impact of decision making on
the outcome of a matter. Far from giving power and authority to Elders to make all important
decisions about Aboriginal children and families from the beginning to the end of the process,
the child protection system retains its stronghold over decision making. The remainder of this
chapter highlights examples of the consequences of this failure to rectify power imbalances in
the child protection system.

184

8.3 Care Circle Story Three – Judging Aboriginal identities and culture
The following account of an observed Care Circle matter highlights how Aboriginal cultural
identities and culture remain contested and misunderstood by mainstream child protection
workers. It reveals how white Western assumptions underlie decision-making about Aboriginal
children and families.

An Aboriginal mother, who was under 18 years of age when her baby was born, had
her baby removed from her care shortly after birth. The baby was living in a shortterm, non-Aboriginal foster care placement when the matter was referred to Care
Circles. Neither the mother nor the baby’s non-Aboriginal father, attended the Care
Circle. The Magistrate and Elders agreed to proceed with the Care Circle, with the
solicitors representing the parents to advocate their wishes.

A statutory caseworker and casework manager presented the summary of agreed facts
and risks which included the mother’s mental health issues, alcohol misuse and risktaking behaviour and lack of a permanent dwelling. They noted that the mother was
removed from her own mother but had self-placed back with her after years of failed
placements and was living with her at the time of the child’s birth. The statutory
workers stated that they were seeking long-term care orders for the child and the
paternal grandmother, who was present, expressed her wish to be the child’s primary
carer. Statutory workers told the Circle that if family placement is not possible, they
would seek a placement with an Aboriginal agency.

Following the discussion of the position of the statutory department, the Magistrate
signalled that the Circle was to address the issue of cultural planning for the child. The
casework manager was the first to speak, stating to the Circle that, ‘mum isn’t really
connected to her Aboriginal culture, she doesn’t have a strong connection to culture
and is not engaged with her culture so cultural planning is not as much of an issue with
this child’. The solicitor for the mother responded, ‘what do you mean by that? What
do you mean she isn’t connected to her Aboriginal culture? She is not disconnected
from it. She has extended family, she travels to see family, she attends funerals of kin
and community. She lives her culture!’ In response, the statutory worker said ‘I mean
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that she grew up in care so she doesn’t know her family history and personal identity
and totem and things like that. She doesn’t have a good understanding of her culture.’

This story sets the scene for the remainder of this chapter because it reminds us that
colonisation is a structure not an event (Wolfe 1999). It evidences how the child protection
institution, in this moment, perpetrates structural and cultural violence through its regulation
and misrecognition of Indigenous identities (Smith 2010, cited in Maddison 2013).
Contestations of Indigenous identities, argues Maddison (2013), are a form of symbolic
political violence unique to Australia’s settler colonial regime and are highly visible in relation
to Aboriginal and Torres Strait islander people who live in Australia’s urbanised cities and
towns. The statutory child protection worker labels this Aboriginal mother as culturally bereft
or lacking and perceives having knowledge about one’s totem as a way of authenticating or
proving a version of Aboriginality that is worthy of protection and maintenance through
cultural planning in the present day. The casework manager, in essence, is judging what it
means to ‘be Aboriginal’ in this space through her non-Aboriginal lens. This is despite the
existence of an established protocol for determining Aboriginal identity prior to a Care Circle
taking place which requires the ‘Local Aboriginal Community Justice Group to endorse the
applicant is a member of the local Aboriginal community’ (NSW AG&J 2011: 8).
The mother’s solicitor, interviewed later, explained her perspective on this Care Circle saying:
[T]he Department said that ‘mum is not linked [to her culture]’. This mum absolutely has
grown up within an Aboriginal family and a wider Aboriginal culture and travelling up
and down the south coast and staying with different people and all of the
intergenerational disadvantage in her family. She picked the wrong one to make that
comment… Now I used to be a native title lawyer and I know enough about history to
know about the East Coast [of Australia] and early forced dispossession and forced loss
of culture and not everyone knows that stuff… I don’t know. Not being Aboriginal I’ve
got to be careful, but expecting people to know their tribal ancestry… I do worry about
this ‘their totem is the echidna’ stuff or expecting or forcing people to know that
(Interviewee 11, Private Solicitor).

This story starkly exposes how interpretations of Aboriginal culture are contested in the very
setting established to recognise it. The use of ‘culture’ has been criticised as a marker of
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difference that denotes an unequal relationship whereby one group imprints their values over
less powerful others. For example, the Eurocentric distinction between ‘modern’ Australian
society and ’traditional’ Aboriginal cultures simultaneously reifies the superiority and human
progress of the former while disparaging the latter (Hindess 2014). In this story above,
however, it is the failure to conform to a stagnant conception of ‘traditional’ Aboriginality
which is used to disparage the Aboriginal mother. The statutory worker does not denigrate
‘traditional’ Aboriginality, as was the case in historical colonial policy that sought to eradicate
it, but romanticises a misguided notion of traditional Aboriginality to deem this mother not
‘cultural’ enough. The worker fails to understand the nuanced and complex nature of
contemporary Aboriginal identity which as Alfred and Corntassel (2005: 297, cited in
Maddison 2013) point out, is ‘in large part lived as determined acts of survival against [the]
colonizing states’ efforts to eradicate them culturally, politically and physically’.
In the Care Circle example above, the mother’s perceived disconnection from culture is not
interpreted for what it is – a telling sign of the consequences of historical colonial dispossession
through her own removal from her mother – but is instead invoked to justify the assimilation
of her child into the mainstream. In a study by Douglas & Walsh (2013: 63), lawyers felt that,
by virtue of being in state care themselves as children, parents were often targeted for
surveillance and intervention by statutory child protection authorities. Douglas & Walsh (2013)
argue that when family history of child protection involvement is a trigger for intervention,
Aboriginal families disproportionately come under state surveillance. In this Care Circle, we
see how cultural planning – intended to be an opportunity to break cycles of intergenerational
trauma and disconnection from culture – becomes co-opted by contemporary colonialism
which enacts retraumatisation and further disconnection.
This Aboriginal mother’s relationship with her own Aboriginal mother and living
arrangements, on the other hand, are viewed as risk factors rather than embodiments and
practices of her cultural identity. Ergo the worker brings a ‘dominant settler-colonial image of
so-called ‘real’ Aboriginal people…the image of the remote-dwelling, spear-carrying
‘traditional’ Aboriginal person’ (Maddison 2013: 293) into the cultural planning decisionmaking process. I do not intend to argue that risk factors warranting removal were not present
in this matter, indeed I am in no position to make such judgements. What I am arguing,
however, is that it is inherently paradoxical to frame an Aboriginal person as lacking in their
Aboriginality while at the same time acknowledging (and criticising) their connection to
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Aboriginal Kin. And it is certainly not acceptable to forgo cultural planning for an Aboriginal
child using this logic. It stands to reason that her relationship with her mother and living
arrangements could pose a risk to her child whilst simultaneously demonstrating her connection
to her culture. The two are not mutually exclusive.

The next section shares the perspectives of Aboriginal participants and those who advocate for
Aboriginal children and families in relation to the way child protection workers bring a
mainstream worldview to the concepts of ‘home’ and the family unit. Participants reflect on
how, in doing so, the mainstream child protection system fails to recognise the strengths of
Aboriginal Kinship systems and the realities of Aboriginal people, positioning them instead as
a risk to children.

8.4 Misrecognising Aboriginal Kinship and cultural practice as
homelessness or transience
As Chapter Seven established, Care Circles exposed a deep divide between Aboriginal and
mainstream worldviews related to the connection between child protection and Indigenous
justice principles and the epistemologies informing how different stakeholders interpret the
merits of Care Circles, including the contribution of Elders. Participants highlighted other ways
that this divide manifested, particularly in relation to differences in understandings of
homelessness and transience and the way a dominant, white conceptualisation of homelessness
was informing child protection decision-making. Homelessness or transience were regularly
cited within Care Circles as a safety and risk issue contributing to the removal of Aboriginal
children from, and foreclosure on the possibility of restoration to, their families. Many parents
who participated in Care Circles were residing with family members and extended Kin or
moving between households of family members. Participants described how this led to conflict
between statutory workers and Elders within the Care Circle space.
We had a Care Circle the other day where the casework manager said ‘we aren’t
recommending the child goes with mum because there are too many boxes in the
bedroom [and] they’re homeless because they are moving between a couple of Aunts’.
The Elders said ‘that doesn’t make them homeless’. That’s how a lot of Aboriginal
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people live, essentially, they will move between a number of families, and it doesn’t
mean it’s inappropriate. (Interviewee 18, Solicitor, ALS)

During our discussion circle, Elders explained how white, mainstream conceptions of
homelessness failed to reflect Aboriginal realities which are inextricably linked to the
importance and strength of extended family and Kinship systems in caring for children. They
emphasised that the living arrangements of Aboriginal parents might represent cultural choice
in that it is a cultural living arrangement and cultural practice of shared care of children. An
exchange between two Elders portrayed how notions of home grounded on a single nuclear
family unit deny the lived experiences of many Aboriginal people:
Elder One: I mean they’re calling [the parents] homeless. See what they call homeless,
that really gets to me when they say; ‘oh the reason we are taking [the children] is
because they’re homeless’. In Koori culture, we don’t class that as homeless if they’re
with a family member but because…
Elder Two: They were going from one family to another.
Elder one: One lot was with the father and they went from the father to the mother and
back to the grandfather but it was all family. And they class that as homeless.
Elder Two: We have no concept of that homeless. It’s the white concept of homeless.
The same thing would apply in other cultures, you know, with Italians or the Greeks or
anywhere where there’s extended family.
Elder One: If that was the case of being homeless, I was married and I had three children
living at home with my parents and…we lived with my husband’s family, his
mother…I’ve got seven children [and] my youngest boy, he was 12 when we bought
our home and we could say ‘this is my home’…So that homelessness is not right…
What they class as immediate family is just mum and dad and the siblings where in
Koori families we’ve got a broader concept, an extended family.
Elder Two: Extended family.
Elder One: Like aunties and uncles
Elder Two: Cousins and second cousins and third cousins
Elder One: I mean my first cousins were always classed the same as brothers and sisters
and the same with aunties and uncles. I mean aunties were treated the same as your
mum, your uncles were always classed as dad…they actually call their aunties like mum
and dad…
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Elder Two: We’ve still got to be a nuclear family, perfect image of a family to [the
department]. They really haven’t adopted different cultures. It’s sort of from all the
Care Circle that I’ve been in, they still have that concept of perfect family mum, dad
and kids, a perfect home.
(Interviewees 4 & 19, Elders)

Another similarly drew on her own lived experiences to elucidate the intertwinement between
Aboriginal living arrangements and Aboriginal Kinship, of which statutory workers
persistently misrecognised as homelessness or transience and a risk to children.
When [the department] talk about homelessness, I don’t see it as homelessness because
they’re with friends or their living with family so they’re not sleeping on the streets.
Me growing up myself, my mother and my dad both took kids in and I’m one of eight
kids…Like [Elder one] said, our culture is different to non-Aboriginal people. They
don’t understand our people. We can be with Aunty or Uncle and we’re not homeless.
We’ve still got a roof over our head, but they think it’s homeless. They need to train
up. (Interviewee 27, Elder)

This Elder went on to present another reason why Aboriginal parents might be living with
family. She drew attention to the difficulties faced by Aboriginal people when attempting to
secure public or private housing which could lead them to seek support from family.

The issues for Aboriginal parents in [Nowra] are the usual things - homelessness is a
big thing, even though to Koori people it’s not, but Nowra is a really difficult place to
get housing. You go through a real estate and if you’ve got kids or animals, they won’t
have you. I’ve been there and done that with other people that I’ve worked with so I
would know. (Interviewee 27, Elder)

These concerns raised by Elders were shared by non-Aboriginal participants including a
magistrate and solicitor who challenged caseworker understandings of homelessness and
transience when applied to Aboriginal families. They positioned cultural living arrangements
as reflective of the strengths of Aboriginal Kinship for supporting parents to raise children and
reflected on how the continued application of white Western notions of homelessness and
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family structures signalled a failure to recognise cultural differences and a repetition of colonial
ideologies which eroded Aboriginal community trust in the child protection system.

If within the particular Aboriginal family or group that it was okay for a family to live
with Aunty in Taree for six months and then Uncle so and so and then they move on, I
wouldn’t regard that as homelessness. You’ve got to take it case by case see. See some
people, white people, regard that as homelessness. Well I don’t. I regard that as part of
the Kinship network and how they organise their life…You don’t regard somebody
going on a working holiday in America who may have ceased their lease in Australia
as being homeless, do you? … where you’re living with Kin and you’ve adopted the
lifestyle and want to go up there to live for a year. Sure it disrupts children’s schooling
‘cause we’ve got the white society idea of ‘you go to a school and you stay there’ but
that’s not the reality … for Indigenous people who have a marvellous Kinship network
across Australia where you could have ten mothers and fathers, thirty brothers and
sisters, one hundred and twenty cousins and that’s a reality. Everybody lives their life
differently. (Interviewee 26, Magistrate)
Transience is one of the examples I gave because it’s not uncommon for let’s say a
young 17 year old mum, who has a baby, to go and live with her mum for the first
couple of years and if she happens to have a boy in that time it’s not unusual for her to
then go live with her Aunty and allow her Aunty to be the mentor for her…if you’re
moving around within recognised family, how is that considered transient? …
Aboriginal children are raised by families, they are not raised by individual parents,
and extended families play a role, and even when the parents are ice users who don’t
have much communication with their parents, those parents still have a role to play.
There’s cultural reasons why the grandparents or extended family might have a role to
play and I think that there’s lack of recognition about the cultural obligations …and it
results in a level of distrust with the department. It certainly doesn’t change, [for] those
people who have had involvement with the Stolen Generations, it certainly doesn’t
change their view about how [the department] is working and operating now and it
often results in kids being thrown in foster care when they really didn’t need to be, there
were appropriate family members or mum or dad might have just needed that little bit
of help from their extended family members and a better understanding from the
departmental caseworkers. (Interviewee 17, Solicitor, ALS)
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What is articulated by these participants is how a white worldview and mainstream perspective
of homelessness is adopted by statutory workers, with the effect of undermining Aboriginal
worldviews. The mainstream viewpoint is tied to cultural assumptions about the concept of a
‘home’. This concept of home fails to adequately acknowledge Aboriginal values and realities,
including the central role of Kinship to Aboriginal ways of life. Participants describe a
pervasive disconnect between Aboriginal and mainstream definitions and experiences of
homes and family units with a disparaging of the former and a privileging of the latter.

Leading Métis, Cree and Scot scholar on Indigenous homelessness in Canada, Jesse Thistle,
has given in-depth consideration to the tensions between mainstream and Indigenous
worldviews as they relate to the intertwined concepts of home and homelessness. According to
Thistle (2017), a Western definition of a home includes a sense of permanency, performance
of distinct roles assigned to family or household members, and is tied to a bricks-and-mortar
physical structure (Thistle 2017: 14). The concept of home possesses attached meanings of
‘animate social force that was generative of proper gender roles, work habits, and domestic
ways’ (Homeward Trust Edmonton, Blue Quills First Nations College, & IRM Research and
Evaluation, 2015: 19 cited in Thistle 2017:14). In contrast, Indigenous worldviews
conceptualise home more deeply as a web of reciprocal relationships, responsibilities and
connectedness to Kinship networks (Thistle 2017: 14). Aboriginal understandings of home are
holistic and metaphysical, tied to place and social and cultural connections rather than physical
environments and ideals of what constitutes home that prioritise individual ownership of space
and private property which became dominant under frameworks of colonisation (Christensen
2013 cited in Thistle 2017). The Elders who participated in this study similarly articulated how
their understandings of home were connected to Kinship relationships rather than physical
place.

The impact of applying the above normative perceptions of the home to Aboriginal people is
that they are judged through a deficit lens that sees them as lacking sound judgement, morality
and industriousness (Thistle 2017: 16). This feeds into a blaming narrative in which departing
from a white concept of ‘home’ and turning away from white approaches to housing, leads to
the categorisation of Aboriginal people as being ‘backward’ and living in inadequate conditions
(Briskman 2014:205). This subsequently calls into question their fitness for parenthood and
leads to adverse child protection decision making.
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At the same time, mainstream perceptions of home hinder the achievement of equitable housing
for Aboriginal people. The Victorian Indigenous Homelessness Study (Berry et al 2001), for
example, explored the complexities of Indigenous homelessness and found that culturally
inappropriate housing design, rooted firmly within the white nuclear family tradition, as well
as punitive bureaucratic housing policies and discrimination within the private rental market,
combined to hinder the achievement of equitable housing outcomes (Berry et al 2001).

Mainstream, normative constructions of the home, homelessness and the family unit that
inform the decision making of statutory child protection workers thus represent a perpetuation
of a colonial, paternalistic and assimilationist mindset. Aboriginal family life continues to be
dispossessed in favour of mainstream western ideals. Moreton-Robinson (2003: 24) argues that
this is the very purpose of the settler colonial state which defines ‘the original owners, as not
belonging, but as homeless and out of place’. While Elders and others attempt to resist and
challenge these ideals in matters that come before the Care Circle, this has little impact on the
final outcomes of the broader child protection matter, as discussed above, or on the myriad of
decisions that have been made by caseworkers in the period preceding Care Circles. This is an
astute example of how the statutory department and its workers are unable to deliver on its
promise of affording cultural recognition within its institutional bounds. What we witness
instead is the imposition of whiteness as ‘the invisible norm against which other races are
judged’ (Moreton-Robinson’s 2004: vii) which is at odds with Aboriginal worldviews.

8.5 Judging against a white normative and assimilative standard
In addition to critiquing white normative constructions of homelessness and transience and its
framing as a risk to children, participants highlighted a broader phenomenon of white
normativity in the expectations of statutory workers and discussed how this influenced their
practice and judgements about Aboriginal parents and families. Given that the focus of
bureaucratic case-based child protection policy and practice is on ‘saving children’ (Libesman
2014: 63, see also Chapter Three), when white normative expectations and standards are
informing child protection decision-making, Aboriginal children and families are further
marginalised and disadvantaged. This is because such standards are divorced from the legacy
of colonisation that Aboriginal people continue to live with, including intergenerational trauma
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and poorer socio-economic outcomes caused by state processes. Several Aboriginal
participants, representing different positions and perspectives, expressed shared frustration
with this, asserting that the expectations of statutory workers were not in line with Aboriginal
realities and experiences. For example, an Aboriginal support worker and an Elder felt that
Aboriginal families were being judged through the lens of the white world which resulted in a
deficit focus and an overlooking of the structural and complex factors that underlie contact
with the child protection system.
I think [the department’s] problem is, they need to get to know their clients instead of
having all of the negatives all the time. Like why people do the things they do. Most of
the time people are only doing the best they can do with what they’ve got…it’s that
whole ‘remove your kids, that’s it, you get your kids taken’. I think the percentage rates
are low of who gets their kids back. (Interviewee 10, Support Worker, ACCO)

[The department] have too higher expectations of the Aboriginal community. So, all I
see is [statutory workers] sitting here [in the Circle] doing the demanding of, you know,
you’ve got mental health, you’ve got this, you’ve got that, but not doing nothing to help
them. The times we’ve sat here about the random [drug tests]. They’re supposed to fix
them up, but they’ve never done it so then it still falls back on the parents because
you’re supposed to have them. What can you do? They’re just judging. They’re not
helping. These poor kids get taken into care and they’re going to have their own
problems too ‘cause they’re not with mum or dad. So, it’s just another Stolen
Generation again because [the department] aren’t working with people, they just want
to take the kids and that’s it. (Interviewee 19, Elder)

The participants suggest that statutory workers impose expectations and standards onto
Aboriginal families that are difficult to meet when support to reach them is not provided, which
in turn contributes to the removal of children, with limited possibility for restoration. A nonAboriginal solicitor echoed similar sentiments, suggesting that failures to both consider the
ongoing legacy of colonisation and respect cultural differences in statutory decision-making
constituted a continuation of an assimilationist mindset:
It’s just that attitude of ‘if you can’t get to our standard then you don’t deserve your
kids.’ It’s the deserving kind of judgement. I think that’s why it’s so difficult working
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with families to try and get children back because the standard that they need to reach
to get their kids back is impossible… It’s very difficult isn’t it? When you say we are
all the same and it applies equally…It’s just assimilation all over again is what it is
(Interviewee 18, Solicitor, ALS).

The participants above viewed the practices of the statutory department as being imbued with
institutional whiteness, with severe consequences for Aboriginal families. They situated
current child protection practice within the historical and ongoing colonial violence that is
perpetrated against Aboriginal people (Turnbull-Roberts, Salter & Newton 2021) including the
neoliberal turn in child protection towards ‘personal responsibility’ (Libesman 2015) which
places the onus of overcoming intergenerational and structural disadvantage on to Aboriginal
parents and communities. Interviews with statutory workers revealed how they discursively
shifted the burden of responsibility to overcome their problems and conform to mainstream,
normative standards of child rearing back onto Aboriginal parents and communities. For
example, one caseworker remarked that:

We have legislation and we have rules and norms and we have social expectations and
they apply to everybody, whether you are Aboriginal or not, they apply to everybody.
I think the challenge in my personal experience with some Aboriginal people is that
they feel that this is happening because they are Aboriginal and the message needs to
get across that it’s not because you’re Aboriginal it’s because there’s something that’s
not okay with the way you are raising your kids, there’s a danger to the children…
there’s still very much resistance to accepting our legislation and our laws and all of
that. There’s a big resistance there. That’s how I feel. (Interviewee 15, Caseworker,
statutory department)

Solicitors for the statutory department likewise reflected on the inherent tensions between
departmental expectations, as a reflection of mainstream society on the one hand, and
meaningfully recognising Aboriginal worldviews and experiences on the other. The solution
they put forward was a scenario in which Aboriginal people assimilate further into white
society over time either in the absence of support from the state or with some support from the
state to bridge the cultural divide.
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I think the feedback from the caseworkers rightly or wrongly sometimes is that they
scratch their heads sometimes and think what else can be done? I think it’s an extremely
slow process. I think perhaps it’s a generational thing. Perhaps Aboriginal people will
be more closely moved towards the rest of our society in terms of how we engage with
them and the circumstances surrounding their involvement in child protection and the
obvious overrepresentation. (Interviewee 23, Solicitor, statutory department)
Yeah it is tough. That’s why this sort of process, this sort of model, I would suggest
that it’s better than doing nothing but it’s so fraught in terms of the tension between
being meaningful to Aboriginal families and their children and you know assuaging the
concerns or meeting the expectations of the Department in this case. You could do a
similar study in respect to 47 different things that touch on Aboriginal social issues and
you’d come back to the same problems, the same challenges and it’s stupid that it comes
back to this assimilate or treat them differently kind of thing. I think it’s too late to
change the assimilation mindset. How do you go back? Even if we say ‘well we fucked
up, shouldn’t have done that’, how do you go back? … So as wrong as it is, they’ve got
to get over that hump whilst mainstream society still try to put mechanisms in place to
bridge the gaps. (Interviewee 21, Solicitor, statutory department)

These statements from statutory workers are indicative of a child protection system that
continues to be informed by an assimilationist ideological framework wherein Aboriginal
people continue to be marginalised in favour of maintaining the monopoly that whiteness holds
over the norms of the child protection system (Ganley 2003: 13). It is this insidious, possessive
investment in whiteness that shapes Indigenous contact with the child protection system and
why attempts at creating hybrid spaces of justice will continue to reinscribe Indigenous
injustice. What we see instead is that the language of social inclusion is the same as the
language of assimilation. As Tascón & Ife (2020: 189) point out, both suggest ‘they’ can be
included in ‘our’ (purportedly superior) society and imply that the problem is not one of
structural inequality, systemic disadvantage or irreconcilable cultural differences. A Care
Circle Project Officer, resists the assimilative lure of the state, suggesting instead that the
mainstream system needs to change its law and related processes to better recognise cultural
differences.
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It’s important that each party learn about the other. [The statutory department] learn
about our values, our culture and at the same time we learn about what restrictions
they’re under and the laws that need to change…and perhaps certain regulations can be
changed when it comes to people with a culture. (Interviewee 4, Care Circle Project
Officer, Department of Justice)

8.6 Lost in translation: a lack of transparency
Tied to the theme that a white standard was imposed on Aboriginal families by child protection
authorities was the theme that there was a lack of parental and community understanding
around what these standards were and the adverse legal consequences that could arise from not
conforming to them. Research has shown that parents of children who are subject to child
protection intervention demonstrate a lack of understanding and information about the relevant
processes and laws governing the intervention and an inability to advocate for themselves when
dealing with child protection officials (Douglas & Walsh 2009, 2013; Harris 2008). This is
often compounded by extreme distress felt by parents, particularly Aboriginal parents with a
history of child protection interventions over generations, resulting in a lack of preparedness
for their contact with child protection authorities and feelings of disempowerment and
powerlessness (Douglas & Walsh 2013; Darlington, Healy & Feeney 2010; Hinton 2013; Ross
et al 2017). These issues were discussed at length by a number of solicitors who were
interviewed. Solicitors repeatedly stressed that there was a lack of information and a lack of
advocacy provided to parents in the earlier stages of child protection involvement, prior to
court proceedings and Care Circles. Solicitors suggested that this left Aboriginal families
unaware of the seriousness of their situation and how it could result in the removal of their
children.
…the parents often have no concept of how serious the situation is, that if they don’t
do this, their kids are going to be taken, and then suddenly the kids are removed and
there’s a court application and it’s too late… The caseworkers say they told them that
but it’s just not the same coming from the people who are holding all the cards.
(Interviewee 11, Private Solicitor)
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Well there’s no Legal Aid grant [for case meetings]. That’s something that we have an
issue with…if Legal Aid had had a grant we could have come in and sort of guided
them through it. It might mean that less matters are coming through the courts in the
first place because most parents, they just don’t understand the seriousness of it or the
legal implications of it and they are so shocked by it and then [the department] say ‘I’m
going to set up the case meetings and you’ll just have to do these things and then you
get your kids’ but they don’t understand that if they don’t do them, the kids will be
removed. They don’t make that connection and they are so shocked when the kids are
removed. (Interviewee 22, Private Solicitor)
I think the thing is that possibly the Aboriginal community doesn’t understand the legal
implications of their actions. So, they think domestic violence, ‘oh we’re having an
argument’ or something, ‘it’s just an argument’, whereas it can lead to the removal of
a child. I don’t think they understand that nexus and I think there’s a lot of education to
go on. (Interviewee 18, Solicitor, ALS)

These views are consistent with those expressed by child protection workers (Healy 2009;
Healy & Darlington 2009) and parents (Hinton 2013; Ross et al 2017) in previous research.
Consistent themes in these research studies suggest a lack of clarity and transparency in the
dealings of statutory child protection with parents and families wherein caseworkers failed to
provide information about their actions, leaving parents unable to participate in an informed
decision-making process. In order for parents to meaningfully participate in child protection
intervention processes, they must have access to information about the nature of the process
and their rights and responsibilities under the process. This is, of course, true of all legal
processes. Access to legal assistance, whether it be information, advice or representation to
deal with a legal problem, is a grounding field of analysis when assessing access to justice and
legal needs (Schetzer et al. 2002). Likewise, the openness of legal processes is a cornerstone
requirement of any fair process (Cunliffe 2012).

Another solicitor interviewed provided in-depth insight into why Aboriginal parents were
unaware of the seriousness of their situation or the legal implications of child protection
involvement, indicating that caseworkers were not being clear and transparent with families
about what constitutes a child protection issue. The participant described a casework approach
that favours that ultimate power and discretion remain firmly within the grips of the statutory
198

department and that to achieve this, child protection officials were reluctant to share
information with families and communities, including information about what they consider
child protection issues. This was made evident when the goal posts were suddenly changed
during court proceedings.
But I really do think that the Department…needs to do better early intervention work
for Aboriginal families and that includes going out there and saying to families ‘this is
what we consider a child protection issue’ and being dead honest about it and saying
‘you smoke marijuana, we think there’s a child protection issue’. Because of course
domestic violence or illicit drug use is the reason they take the kids but then when
you’re half way through the court case, suddenly it’s ‘oh they smoke marijuana
regularly, now that’s an issue’. So, if you get a bit honest [and] make it really, really
clear… I think the Department needs to get out there and say exactly what they consider
child protection concerns that warrant their intervention and where the line is. Although
I don’t think they are ever going to do that because they want that discretion to be able
to act on a little issue and they want that discretion to be able to act on a big issue.
(Interviewee 17, Solicitor, ALS)

The picture painted by solicitors interviewed in this research is a disturbing one and bears a
striking resemblance to the findings of the project on Indigenous civil and family law needs in
Australia, known as the Indigenous Legal Needs Project (ILNP) (Cunneen et al 2014). The
study similarly found that there is a lack of community understanding of the legal dimensions
of child protection work, particularly what rights parents hold within the system. Participants
also reported a lack of access to Aboriginal or mainstream legal services at various stages
within the child protection process and that child welfare departments have been actively
discouraging parents from obtaining independent legal advice. This has deleterious
consequences in that parents are often coerced into consenting to orders that result in the
removal of their children and a parent’s lack of understanding of the consented terms are often
being exploited (Cunneen 2016).

Douglas and Walsh (2009) suggest that there are two aspects to the problem of lack of
information in child protection processes. The first centres around circumstances where
information is not being provided to parents, as the solicitors interviewed above describe, and
the second is that in circumstances where information is given, it is not given in a manner that
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parents can understand it. This second point was reflected on by one statutory child protection
worker who stated:

The other part of that is communicating the expectations that either our society or the
department has around the changes they need to make and then them understanding that
sometimes these changes are just too big for them to make in the sense that we say you
have to do x y z, these are things have to happen. You are talking to people who have
had multi-generational abuse going on, so they don’t always have the capacity to
remove themselves from that and … we just can’t get that message across.…well my
most recent discovery is that I’ve probably been communicating with Aboriginal people
in one way and they’re understanding it in a completely different way. So, I think the
communication style and their understandings of what we’re saying is a challenge.
(Interviewee 15, Caseworker, statutory department)

It becomes evident that there is a failure to communicate important information to Aboriginal
parents and families in an appropriate and transparent manner. Douglas and Walsh (2009)
stress that there is an overwhelming need for information-giving protocols to be developed that
adequately consider the particular needs and backgrounds of parents. Chid protection
authorities should also ensure that the information given is understood. Failures to do so
contribute to continued experiences of powerlessness when coming into contact with
mainstream child protection.

8.7 Conclusion
The findings presented and discussed in this chapter have revealed how irreconcilable
differences exist between mainstream and Aboriginal child protection. Decolonising
Aboriginal child welfare requires Aboriginal people to have the right to make decisions over
the welfare of their children. Instead, Care Circles offer a very limited opportunity for
Aboriginal Elders and families to contribute to decision-making. The deleterious consequences
of this are evident in several ways. Firstly, despite the existence of a protocol for determining
Aboriginality of families prior to Care Circles, Aboriginal identities are contested and judged
through the lens of the mainstream within the Care Circle space. Then, what is conceptualised
as a cultural practice of shared caring for children connected to Aboriginal Kinship systems, is
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perceived by the mainstream system as a risk to children. Also, expectations of parenting,
rooted in white normativity and imposed onto Aboriginal families by the mainstream system,
are not in line with Aboriginal realities and standards. Finally, these standards are not
communicated to Aboriginal families and communities in a transparent and effective way.

As such, an inherent tension is revealed. Aboriginal participants as well as participants whose
roles involve advocating for Aboriginal children and families highlight the way in which the
mainstream child protection system continues to misrecognise Aboriginal cultures and
experiences, divorce them from the legacy of colonisation, and impose white Western values,
assumptions and expectations onto Aboriginal families. Statutory workers likewise felt
misunderstood, suggesting that it was difficult to communicate the logic behind their decisionmaking with Aboriginal families. They suggested that the differences between Aboriginal and
mainstream worldviews might ameliorate over time as Aboriginal people assimilate further
into the mainstream. The untimely location of Care Circles in the child protection decisionmaking process and the limited scope of decisions that can be made during Care Circles renders
the model incapable of addressing these deeply embedded, systemic power imbalances and
instead leaves intact a system which perpetrates structural and cultural violence.
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CHAPTER 9 – CONCLUSION: INDIGENOUS JUSTICE IN
CHILD PROTECTION REQUIRES INDIGENOUS CONTROL
The trend towards the use of alternative decision-making models for incorporating Indigenous
justice into mainstream institutional settings has burgeoned over the last two decades. This
thesis examines one such model, the Care Circle, that was utilised in the NSW child protection
system, using a socio-legal examination of its operations. Specifically, it answers the
overarching question: Are Care Circles a space of Indigenous justice? In developing my
argument, I addressed the following sub questions: (1) In what ways is Indigenous justice
practiced in the Care Circle space?; and (2) What impedes the fulfilment of Indigenous justice
in the Care Circle space? Critiques of the postcolonial concept of hybridity, liberal regimes of
recognition and the pervasiveness of whiteness have informed my answering of these
questions. This chapter provides an overview of the thesis and summarises the conclusions
reached through re-engaging with theories and concepts explored in Chapter Two and
revisiting recommendations from key inquiries and solutions advocated by Indigenous peoples
to consider the way forward.

9.1 Research overview: the inherent limitations of spaces between two
worlds
In this thesis, I have conceptualised the Care Circle program as a product of state-based
attempts to reconcile Indigenous justice within its existing institutional bounds. I
operationalised the concept of ‘two worlds’ to denote the inherent differences between the
values and subject positions of the mainstream and Aboriginal systems and the people who
inhabit them – differences which models like Care Circles seek to respect and bridge. In the
first section of the thesis – Chapters One through Four – I discussed Indigenous justice in
relation to child protection and alternative models of decision-making. This was done with
reference to scholarship that explores hybrid spaces between two worlds, state-based
approaches to recognition that give rise to hybrid spaces between two worlds, and the
pervasiveness of whiteness that points to irreconcilable differences between the mainstream
and Aboriginal worlds. In the second section of the thesis – Chapters Six to Eight – I presented
findings from the qualitative study used to answer the research questions.

9.1.1 In what ways is Indigenous justice practiced in the Care Circle space?
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In Chapter Six, I argued that the presence and role of Elders in Care Circles gave family and
community members a voice and opportunity to be supported in a culturally meaningful and
relevant way. As such, Care Circles offered families respite from the adversarial Children’s
Court setting and the bureaucratic child protection decision-making process, including
mainstream alternative dispute resolution, enhancing Aboriginal participation via a decisionmaking process that attempts to function between two worlds. Participants discussed how
barriers between Aboriginal families and courts were temporarily suspended by the
decentralising of legal personnel in favour of the central role of Elders within the Care Circle.
The space created safety for families to explore their circumstances and experiences and
improved support for parents through censuring that was meaningful, constructive and rooted
in the cultural authority of Aboriginal Elders. Elders also ensured that the statutory department
was held accountable to adhering to the Aboriginal Child Placement Principles within the Care
Circle space. In this way, Aboriginal cultural values were shown to have an important role in
Care Circles and a culturally meaningful form of justice was practiced via the Elders.

In some ways, justice was practiced within the Care Circle space through the strengthened
participation of Aboriginal families and communities in child protection decision-making and
consultation with Aboriginal Elders. Thus, Care Circles were a tangible version of the principle
of participation (section 12) within the Act, and in turn, viewed to improve adherence to the
ACPP (section 13) by the statutory department.

Care Circles were also framed by statutory child protection participants as a model that affords
Aboriginal self-determination, consistent with the stipulated aims of the program and existence
of the language of self-determination (section 11) within the Act. Their descriptions of the
exercise of self-determination through Care Circles, however, were reflective of participation
and consultation, as cultural input into mainstream statutory decision-making rather than an
expression of the collective right of Aboriginal peoples to exercise self-determination which
involves collective autonomy. Although Aboriginal participation was strengthened and the
ACPP considered, there were a number of ways in which Indigenous justice was limited within
the Care Circle space.

9.1.2 What impedes the fulfilment of Indigenous justice in the Care Circle space?
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In Chapters Seven and Eight, I explored how Indigenous justice principles and values were
devalued within the Care Circle space and showed how this was connected to its location within
the mainstream child protection system. In Chapter Seven, I unpacked diverse participant
standpoints in relation to the merits and value of the Care Circle program. What emerged were
opposing discourses relating to the extent to which Care Circles balance and uphold the
dominant child protection principles of the best interests of children and the need for an
expedient permanent placement on the one hand, and Indigenous justice principles and values
such as self-determination and the ACPP, on the other. Embedded in the discourses of statutory
child protection workers was a commitment to mainstream child protection principles which
informed their largely negative views about the Care Circle model, framing it as interfering
with mainstream decision-making processes. Rival discourses also emerged in relation to who
can possess and communicate legitimate knowledge within the child protection system, with a
privileging of white Western epistemologies among statutory workers. What statutory workers
positioned as the shortcomings of Care Circles were what Aboriginal and Aboriginal advocacy
stakeholders perceived as its purpose and strengths. In this way, statutory workers resisted the
Indigenous justice aspirations of Care Circles. In exploring these themes, I demonstrated how
the white Western framework of the child protection system competed with and undermined
the stated aims of the Care Circle program and the legislated Indigenous justice framework it
operated within.

In Chapter Eight, I argued that the fundamental differences in worldviews and the inescapably
unequal power between the child protection system and Aboriginal families and communities
cannot be overcome by a model like Care Circles. This argument began to take shape in Chapter
Seven in relation to the competing ways by which Care Circles were evaluated by those who
participate in its process. In Chapter Eight, I developed this argument further through exploring
how the mainstream child protection system retains its stronghold over decision-making for
Aboriginal children by locating Care Circles too late within the child protection decisionmaking continuum, thereby limiting the scope of decisions Aboriginal stakeholders can
influence. I also developed this argument through highlighting examples identified by
participants that were reflective of the irreconcilable differences between the values of the
mainstream child protection system and Aboriginal worldviews. These examples included
judgments of Aboriginal identities and culture from a white Western lens, the construction of
Aboriginal Kinship and cultural practices of shared care as risks to children, the judging of
standards of raising children against a white normative standard, and the masking of legal
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consequences of child protection procedures through a lack of transparency. These examples
suggested that a white Western framework continued to inform decisions made about
Aboriginal children and families preceding Care Circles and led to cultural conflict between
stakeholders during Care Circles. Ultimately, Care Circles were unable to constitute an
exercising of the right of Aboriginal people to make decisions about the welfare of their
children– the right to self-determination –and, unable to provide a marked shift towards
embedding Indigenous epistemologies and ontologies in child protection decision-making
given the broader context of liberal recognition it sat within.

The interplay between recognition, hybridity and whiteness was shown in Chapters Seven and
Eight to impede the fulfillment of Indigenous justice in the Care Circle space. Care Circles
operate in a context wherein Aboriginal people are not afforded structural recognition of their
collective rights to self-determination. Care Circles were a space borne out of state-imposed
liberal recognition that is largely symbolic and unable to modify or transcend the power
dynamics at play in colonial relationships (Coulthard 2007). These power imbalances
constitute the cunning of recognition politics (Povinelli 2002) and subject Aboriginal people
to conditional recognition where Aboriginal people have no choice but to engage on the terms
afforded by the coloniser (Howard-Wagner 2016; Kowal 205). This context explains why the
fulfilment of Indigenous justice is impeded within this space that attempts to operate between
two worlds. Indigenous justice cannot exist in isolation from structural recognition of selfdetermination and in circumstances where the recognition offered by the state is cunning and
conditional.
Care Circles were an attempt to provide a hybrid space between two worlds – mainstream child
protection and Indigenous justice. This form of cultural ‘hybridity’, however, produced a space
wherein Indigenous justice and cultural values were simultaneously affirmed and excluded
(Darian-Smith 1996: 294). The irreconcilability of the epistemological and ontological
differences between the two worlds resulted in a reinscribing of essentialist discursive practices
and hegemonic power structures (Acheraïou 2011; Nakata 2007). Instead, Care Circles
functioned as a contradictory space. On the one hand, Indigenous culture was shown to have
an important place within Care Circles and greater justice was perceived to be served
throughout the process, largely through the role of Elders. At the same time, Care Circles were
tokenistic in that they incorporated Indigenous rights and justice into a manageable form that
did not alter the broader structures of power. Many factors that are critical to Indigenous justice,
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such as addressing intergenerational trauma and disadvantage or embedding Indigenous selfdetermination, epistemologies and ontologies, are challenging for the system to accommodate
or fall outside its scope. These impediments to the fulfilment of Indigenous justice have been
similarly described in relation to Indigenous sentencing courts (Blagg 2016; Cunneen 2018;
Howard-Wagner 2020). At the very least, the findings of this thesis point to the need for
mandatory training of child protection workers about the Aboriginal experience within the
welfare state and the resultant trauma that exists in Australian Indigenous communities,
(Menzies 2020). More fundamentally, provide evidence to support the need for structural
change. When we look to Indigenous solutions for ways forward, there is hope for a more just
future.

9.2 What can be learned from Indigenous-led solutions?
The findings speak to broader considerations in relation to the child protection system in NSW,
and the capacity of the system to adapt, particularly around Indigenous self-determination over
Indigenous child welfare. Bringing Them Home offered a clear pathway to Indigenous selfdetermination over Indigenous child welfare. It provided a national framework for legislative
reform to transfer power and responsibility from child welfare departments to Aboriginal
Community-Controlled Organisations in accordance with their desire and capacity to take on
this responsibility and with the necessary resourcing (HREOC 1997). The recommendations
regarding a national framework and national standards legislation were not implemented, with
Indigenous child welfare remaining the statutory responsibility of each state and territory
government. Now almost 25 years since the publication of Bringing Them Home and the right
to self-determination remains unimplemented, despite the existence of the language of selfdetermination within NSW legislation (Davis 2019). The principle of self-determination within
the Act offers symbolic recognition compared to the structural recognition recommended in
Bringing Them Home. Alternative decision-making initiatives, like Care Circles, been offered
but cannot constitute an expression of the right of Aboriginal people to self-determination in
the absence of structural reform.

More than two decades since Bringing Them Home, the Family Is Culture report presented
critical findings about the NSW child protection system (Davis 2019). It exposed widespread
non-compliance with legislation and policy, such as the ACPP and cultural care plans, among
Departmental caseworkers, and systemic failures of existing public accountability and
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oversight mechanisms. It gave extensive consideration to the higher rates of harm experienced
by Aboriginal children in care and the need for caseworkers to more actively consider
underutilised alternatives to removal when working with Aboriginal families. The urgent need
for structural reform of the child protection system was once again laid bare, with Aboriginal
self-determination emphasised as essential to addressing the entrenched problem of the overrepresentation of Aboriginal children in the statutory child protection system. Family is Culture
made specific recommendations pertaining to Aboriginal self-determination, including that the
department should engage with Aboriginal stakeholders in the child protection sector to
develop and agree upon a shared understanding of the right to self-determination for Aboriginal
peoples in relation to the NSW statutory child protection system (recommendation 6),
undertake a systematic review of all policies that refer to self-determination and consider how
they can be revised to reflect the right to self-determination (recommendation 7) and review
the Aboriginal and Torres Strait Islander Principles in the Act with a view to strengthening
provisions consistent with the right to self-determination (recommendation 8). The findings
outlined in Chapters Six, Seven and Eight confirm the need for this. Having a shared
understanding of self-determination is an important first step towards achieving it.
The NSW government’s response (2020) to Family is Culture has thus far been mixed. Some
positive initiatives have been put forward, such as the appointment of a Deputy Children’s
Guardian for Aboriginal Children and Young People and the establishment of an Aboriginal
Knowledge Circle to provide independent advice to the Minister for Families, Communities
and Disability Services and the Secretary of DCJ. However, many of the report’s
recommendations have been delayed or ignored. For example, over a third of the report’s
recommendations related to reviewing and reforming child protection legislation and court
processes, including mandating early engagement with families to prevent child removal and
reforming the system consistent with the right of Aboriginal peoples to exercise selfdetermination, but the NSW government’s response stipulated that a review process will not
commence until 2024 (NSW Government 2020: 5). At five years after the recommendations
of the Family is Culture report were handed down, this means critical time will be lost in the
reform process.

Moreover, the only time self-determination was explicitly mentioned within the NSW
government’s response was in relation to ‘offering alternative dispute resolution to families
before seeking a care order through the Children’s Court to encourage greater self207

determination and parental decision-making through participation in Family Group
Conferences’ (FGC) (NSW Government 2020: 5). This response demonstrates that the NSW
government continues to conflate the collective right of Aboriginal people to selfdetermination which is predicated on Indigenous autonomy, control and freedom (UNDRIP
2008), with participation in alternative decision-making processes. This is despite the lengthy
discussion offered in Family is Culture that clearly articulates that ‘self-determination involves
more than Aboriginal participation in decision-making’, consultation or working in partnership
with Aboriginal people (Davis 2019: 85). Family is Culture’s recommendation pertaining to
supporting the development and implementation of a FGC model that is designed, led and
delivered by Aboriginal Community Controlled Organisations (recommendation 98) should be
revisited. Doing so, could allow the FGC model to evolve into an Indigenous justice space in
a similar manner to the Aboriginal Family Decision Making program in Victoria which is
implemented by ACCOs across the state in partnership with the statutory child protection
department and directly involves local Aboriginal Elders.

This thesis contributes to this discussion as it further highlights the consequences of conflating
the participation of Aboriginal people in an alternative decision-making process located within
the mainstream system with Aboriginal self-determination, which would necessarily involve
Aboriginal control over the welfare of Aboriginal children. It shows how, in the absence of
structural and meaningful recognition of self-determination, the mainstream child protection
system and the values that underpin it continues to dominate. As such, this thesis recommends
that the term ‘self-determination’ not be used in reference to the mainstream child protection
system and any of its associated process, including ADR, unless deemed appropriate by
Aboriginal communities and stakeholders in the child protection sector. This is because it
implies Indigenous justice, which is centred on self-determination, without recognising it in a
meaningful way.

The impact of the failure by government to recognise self-determination and effect structural
change were encapsulated in the Uluru Statement from the Heart (2017). It also set a clear
agenda for the way forward:

We seek constitutional reforms to empower our people and take a rightful place in our
own country. When we have power over our destiny our children will flourish. They
will walk in two worlds and their culture will be a gift to their country.
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We call for the establishment of a First Nations Voice enshrined in the Constitution.
Makarrata is the culmination of our agenda: the coming together after a struggle. It
captures our aspirations for a fair and truthful relationship with the people of Australia
and a better future for our children based on justice and self-determination.
We seek a Makarrata Commission to supervise a process of agreement-making between
governments and First Nations and truth-telling about our history.
(Excerpt from the Uluru Statement from the Heart, original emphasis)

The Statement called for constitutional change in the form of a First Nations Voice and, after
a national consultation process, proposed a ‘voice to Parliament’ that could be enshrined in
legislation (Behrendt 2019: 313). It also suggested the establishment of ‘a Makarrata
Commission’ to explore treaty-making and lead a process of truth-telling about Australian
history. The proposed reforms therefore involve: Voice, Treaty, Truth. The statement is one of
hope and nation building with self-determination, too, laying at its heart.

9.3 Indigenous self-determination as the way forward
Australia’s child protection systems have an opportunity to move away from its unfortunate
history that has its roots in the intentional destruction and assimilation of Aboriginal and Torres
Strait Islander families and communities discussed in Chapter Three. The system operates in
the spirit of protecting, helping and supporting children and families, yet the history and present
reality of the system’s impact on the lives of Aboriginal children, families, and communities
suggests fundamental changes are needed in its approach.

Ultimately, there are inherent limitations in reforms based on modifying mainstream processes
which are embedded within white, colonial structures. Substantial and enduring change
‘requires a shift in normative values: one which embraces and builds respect for difference and
inclusiveness’ (Libesman 2014: 215). The vision for the future of the child protection system
must be one of Indigenous control over Indigenous child welfare to adequately respect
epistemological and ontological differences and meet the needs of Indigenous children,
families and communities. While the Care Circle program did not offer this, we can look to it
as a reminder of why Indigenous self-determination and control over processes is critical, as
opposed to accommodating Indigenous justice within a mainstream institutional setting.
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We can also look to jurisdictions outside of NSW who are making greater progress towards
employing a rights-based approach to the protection and wellbeing of Indigenous children. In
Victoria, the legislation provides that when a significant decision about an Indigenous child is
made, a meeting should be convened by an Indigenous convenor from a relevant ACCO, in
recognition of principles of Indigenous self-management and self-determination. The
legislation also provides for more meaningful involvement of ACCOs in the provision of care
and protection services. The Victorian Aboriginal Child Care Agency (VACCA) trialled a
model of Aboriginal community-controlled guardianship that saw nearly half of children who
were part of the trial returned home to their families, despite many being in care for more than
five years (Naughton & Co. 2015 cited in Libesman 2019). The Victorian government
expanded the project which has seen ACCOs take over responsibility of more child protection
decision-making for Indigenous children in lieu of the state, providing opportunities for the
involvement of ACCOs in all spheres of Indigenous child protection and wellbeing (Libesman
2019).

Given the overall findings reported in the thesis, rather than calling for further innovation in
terms of child protection processes, it concludes with a call for Indigenous control over the
welfare of Indigenous children, families and communities. This is in line with Indigenous
justice principles, specifically the recommendations pertaining to self-determination outlined
in the Bringing Them Home report. Solutions continue to be proposed by advocacy agencies
that focus on taking the first step towards enshrining the right to Aboriginal self-determination.
For example, AbSec recently proposed the establishment of a legislative Aboriginal
commissioning and oversight body as one way of translating the principle of Aboriginal selfdetermination into meaningful practice in the NSW child protection space (Davis 2019: 8788). The new statutory body would oversee safety and wellbeing goals, support compliance
with the ACPP, and make decisions relating to restoration, case planning and care planning. A
marked shift of power from the mainstream system over to Aboriginal communities supported
by a robust reinvestment of resourcing and funding could be transformative.

These solutions require Australian governments to share power with Indigenous people.
Programs and initiatives that are implemented in accordance with meaningful selfdetermination will support Indigenous people to achieve positional justice so that justice as
practice can ensue. This is in the best interests of Aboriginal children and future generations
and should be a national priority.
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APPENDICES
Appendix 1: NSW Care Circles Procedure Guide
The NSW Care Circles Procedure Guide is included below with the exclusion of attached
relevant forms. The Procedure Guide is referenced throughout the thesis as NSW AG&J
(2011).
New South Wales Attorney General & Justice [NSWAG&J] (2011) ‘NSW Care Circles
Procedure Guide’, NSW Government. Available at:
<https://www.childrenscourt.nsw.gov.au/content/dam/dcj/ctsd/childrenscourt/documents/othe
r/care%20circles%20procedure%20manual%20amended%20june%202012.pdf>
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Appendix 2: Semi-structured interview guides
Two interview guides were used in this project – one for Care Circle stakeholders and one
specifically designed for parents who participated in Care Circles.
Interview Questions – Care Circle stakeholders
Theme: Process and Outcomes
1. What do you think the program is trying to achieve and does it achieve its aims?
2. In what ways do you think the program improves outcomes for children and their
families?
3. How is the program culturally appropriate when compared to care matters heard in the
Children’s Court?
4. Do you think the NSW legislation aids or constrains the program and why?

Theme: Communities and Government Departments
5. What role have you played in the program? Prompt: is there anything you would
change about your role?
6. What about the role of other parties in circle? Would you change the role of any other
parties and if so how would their role differ to what it currently is?
7. Can you describe your personal experience with the program? (e.g. How many
matters have you participated in? Have you found your involvement in these matters
to be a positive experience?)
8. What benefits do you believe the Aboriginal community has derived from the
program? Elaborate by way of example.
9. How do you think the Care Circles pilot compares to other community-based
programs and services in Nowra/Lismore/?
10. Has there or is there anything that you would like to change about the program? If so,
have you tried to bring about such changes and what was the outcome of doing so?
11. Do you think the program should be adopted in other communities?
Theme: Self-determination/Empowerment/Intercultural dispute resolution

12. Do you think the circle empower Aboriginal families and communities? If so, how? If
not, what changes would you make to the way that the conferences operate to further
empower Aboriginal families and/or communities?
260

13. Would you describe the circle as being a form of alternative dispute resolution or
would you describe it as being something different?
14. It has been suggested by some within the legal profession that protecting the best
interests of the chid would be compromised if Aboriginal child care matters move too
far away from conventional dispute resolution approaches (e.g. having Elders rather
than Magistrates making decisions and/or facilitating the matter as is the format in say
Circle Sentencing). Do you agree with this?

Interview Questions - Parents who have participated in Care Circles
The Aboriginal Care Circle Pilot Program is described as an innovative Aboriginal justice
program, which aims to facilitate Aboriginal peoples participation in relation to ‘care matters’
about placement options for Aboriginal children or the services the family may need to help
them care for their children. Aboriginal Care Circles provide an alternative to Children’s
Court where the hearing of such matters takes place.
There is no right or wrong answer to the following questions. I am interested in hearing about
your views.
Also, please do not feel that you have to answer every question. If there are any questions
that you do not want to answer or do not feel that you can answer or you find confusing or
don’t know what I mean, please just say so.

1. How would you describe your experience with the Care Circle?
2. Were you satisfied with the process? If yes, why? If not, why?
3. Did you prefer the program to formal legal/court proceedings? If yes, why? If not,
why?
4. Did you feel more comfortable having your matter considered in a Care Circle setting
with Elders compared with the potential to go before a Magistrate in a courtroom in
the Nowra/Lismore courthouse? If not, why? If so, why?
5. Was there anything about the way that the Care Circle was set-up (for example, the
layout of the room) that was culturally-appropriate? If so, what?
6. Was the way the Care Circle was run culturally-appropriate? If so, can you please tell
me what you think was culturally appropriate about the Care Circle?
7. Were you able to understand what was going on?
a. If not, was it the language that people used that made it difficult for you to
understand what was going on?
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b. Or, was it the way that things happened that confused you.
c. What do you think could have been done to help you to understand what was
going on?
8. Did your interaction with Department during the program differ to your previous or
other interactions with them? Was it better or worse?
9. Were any support services available to you during your involvement with the
program? If so, what types of support services and how did you find these support
services provided? For example, were they culturally appropriate?
10. Did you feel that the outcome of the circle was fair? If not, how do you feel that it
could have been fairer?
11. Do you feel that other parties participating in your circle fully understood your
situation? If not, what didn’t they understand about your situation? What do you think
could happen to fix this?
12. Is there anything that you would change about the circle? If so, what would you
change? If yes, what changes would you make?
13. Do you think the program should be expanded to other communities? If yes, why?
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Appendix 3: Discussion circle guide
A guide was prepared for the discussion circle with Elders who participate in Care Circles.
Discussion Circle Schedule
The Discussion Circle will begin with an acknowledgement of Elders past and present.
Participants and researchers will then be given the opportunity to introduce themselves.
Next, Discussion Circle participants will be given an opportunity to voice their opinions
on what they believe to be important issues surrounding the programs and should be
the focus of the discussion circle in order to ascertain their interests.
Discussion Circle participants will then be asked the following question.
To begin with, do you have any stories that you would like to share about Care Circles?
This is an opportunity for participants to provide information of their choosing.
If the discussion reaches a point of silence, then the discussion will be guided around the
relationship between Care Circles/FDM and the following set of themes:
•

The extent to which the program meets the needs of Aboriginal families

•

The extent to which the program is a culturally appropriate alternative to formal legal
proceedings

•

The extent to which the program improves outcomes for Aboriginal children

•

The extent to which the program empowers Aboriginal parents

•

The extent to which the program empowers the local Aboriginal community

•

The extent to which the program improves Aboriginal participation in child protection
decision making

•

The extent to which the program enhances support provided to Aboriginal families

•

The extent to which the program has modified the relationship between Aboriginal
parents and DOCS/DHS

•

The extent to which the program has modifies the relationship between Aboriginal
people and the legal system.

To conclude, the researcher will ensure that all participants are satisfied with the information
that has been provided and the topics that have been covered. The researcher will ask if
participants feel anything was missed or left out and ask for final comments.
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Lastly, the researcher will thank all participants for their time and knowledge as well as
discuss whether they would like to be informed about the progress of the research, if there are
forms of feedback that they would prefer other than the ones listed in the consent form, and
offer time frames for feedback.
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Appendix 4: Participant Information Statement and Consent Forms
The HREC approved Participant Information Statement and consent forms are reproduced
here, with the exclusion of researcher contact details. These forms were intended for use with
research participants involved in both Care Circles (NSW) and Aboriginal Family Decision
Making (Vic), however, research pertaining to the Aboriginal Family Decision-Making
model was not undertaken.
Participant Information Statement
CARE CIRCLES, FAMILY DECISION MAKING AND ABORIGINAL JUSTICE
PARTICIPANT INFORMATION STATEMENT
(1)

What is the study about?
The study aims to examine the Care Circle program (NSW) and Family
Decision Making program (VIC) as alternative ways for deciding child
welfare matters, intended to reduce barriers between Aboriginal people and
the courts. Specifically, the study will consider and compare the strengths
and weaknesses of each program in the context of Aboriginal Justice. Of
particular interest to the study are the views, perceptions and experiences
of key stakeholders.

(2)

Who is carrying out the study?
The study is being conducted by Sarah Ciftci and will form the basis for the
degree of Doctor of Philosophy (PhD)) at The University of Sydney under
the supervision of Dr Deirdre Howard-Wagner, Senior Research Fellow.
Department of Sociology and Social Policy.

(3)

What does the study involve?
The study will involve face-to-face interviews with key stakeholders, as well
as discussion circles with Aboriginal Elders and community members, and
observations of Care Circle and Family Decision Making matters.
Participants will be audio recorded during interviews and discussion circles
in order to allow for the researcher to transcribe their responses at a later
date. Observations will not be audio recorded however, observational notes
may be taken. Observational notes will not involve the naming of any
observed individuals, nor will it involve the recording of any information
relating to a particular individual.

How much time will the study take?
Interviews and discussion circles will take up to one hour to conduct.
(5)

Can I withdraw from the study?
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Being in this study is completely voluntary - you are not under any obligation
to consent and - if you do consent - you can withdraw at any time without
affecting your relationship with The University of Sydney.
You may stop the interview at any time. If you do not wish to continue, the
audio recording will be erased and the information provided will not be
included in the study.
If you take part in a focus group and wish to withdraw, as this is a focus
group it will not be possible to exclude individual data once the session has
commenced.

(6)

Will anyone else know the results?
All aspects of the study, including results, will be strictly confidential and
only the researchers will have access to information about participants.
Individual cases will be discussed without names or other forms of
identification. If participants reveal any privileged or private information
during observations, interviews or discussion circles, this information will be
excluded from the study. If a participant identifies themselves, others or
particular cases throughout the course of an interview or discussion circle,
confidentialty will be ensured by removing these identifiable details at the
stage of transcription. A report of the study may be submitted for
publication, but individual participants and cases will not be identifiable in
such a report.

(7)

Will the study benefit me?
Participants will not directly benefit from this study. However, it aims to
contribute to the development of a better understanding of the relationship
between these alternative models and Aboriginal justice.

(8)

Can I tell other people about the study?
You are free to discuss your role in the study with other people.

(9)

What if I require further information?
When you have read this information, Sarah Ciftci or Dr Deirdre HowardWagner will discuss it with you further and answer any questions you may
have. If you would like to know more at any stage, please feel free to
contact Sarah Ciftci on [number removed] or Dr Deirdre Howard-Wagner
on [number removed].

(10) What if I have a complaint or concerns?
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Any person with concerns or complaints about the conduct of a research
study can contact The Manager, Human Ethics Administration, University
of Sydney on +61 2 8627 8176 (Telephone); +61 2 8627 8177 (Facsimile) or
ro.humanethics@sydney.edu.au (Email).
This information sheet is for you to keep
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OBSERVATION PARTICIPANT CONSENT FORM
I, .............................................................................[PRINT NAME], give consent to my
participation in the research project
TITLE:

Models for Aboriginal Justice: The Care Circle Initiative and Family
Decision Making Program

In giving my consent I acknowledge that:
1. I understand that my involvement is strictly confidential and no information
about me will be used in any way that reveals my identity.
2. I understand that Observations will not be audio recorded however,
observational notes may be taken. Observational notes will not involve the
naming of any observed individuals or cases, nor will it involve the recording
of any information relating to a particular individual.
3. My involvement in the study been explained to me, and any questions I have
about the project have been answered to my satisfaction.
4. I have read the Participant Information Statement and have been given the
opportunity to discuss the information and my involvement in the project with
the researcher/s.
5. I understand that I can withdraw from the study at any time, without affecting
my relationship with the researcher(s) or the University of Sydney now or in
the future.
6. I understand that being in this study is completely voluntary – I am not under
any obligation to consent.
7. I consent to: –
ii)

Receiving Feedback
YES

NO

If you answered YES to the “Receiving Feedback Question (iii)”,
please provide your details i.e. mailing address, email address.

Feedback Options:
Feedback is being offered as a way for the researcher to express
appreciation for your contribution to the study. Please select your
preferred feedback option:
SUMMARY OF FINDINGS 
REPORT
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Address: __________________________________________________
_________________________________________________
Email:

__________________________________________________

Signed:

...................................................................................................................................

Name:

...................................................................................................................................

Date:

...................................................................................................................................
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INTERVIEW PARTICIPANT CONSENT FORM
I, .............................................................................[PRINT NAME], give consent to my
participation in the research project
TITLE:

Models for Aboriginal Justice: The Care Circle Initiative and Family Decision
Making Program

In giving my consent I acknowledge that:
1.

The procedures required for the project and the time involved have been explained
to me, and any questions I have about the project have been answered to my
satisfaction.

2.

I have read the Participant Information Statement and have been given the
opportunity to discuss the information and my involvement in the project with the
researcher/s.

3.

I understand that I can withdraw from the study at any time, without affecting my
relationship with the researcher(s) or the University of Sydney now or in the future.

4.

I understand that my involvement is strictly confidential and no information about
me will be used in any way that reveals my identity.

5.

I understand that being in this study is completely voluntary – I am not under any
obligation to consent.

6.

I understand that I can stop the interview at any time if I do not wish to continue,
the audio recording will be erased and the information provided will not be included
in the study.

7.

I consent to: –
YES




NO




i)

Audio-taping

ii)

Receiving Feedback
YES
NO
If you answered YES to the “Receiving Feedback Question (iii)”, please
provide your details i.e. mailing address, email address.

Feedback Options:
Feedback is being offered as a way for the researcher to express
appreciation for your contribution to the study. Please select your preferred
feedback option:

SUMMARY OF FINDINGS
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REPORT



Address: _______________________________________________________
_______________________________________________________
Email:

_______________________________________________________

Signed:

...................................................................................................................................

Name:

...................................................................................................................................

Date:

...................................................................................................................................
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DISCUSSION CIRCLE PARTICIPANT CONSENT FORM

Discussion Circles will allow Aboriginal Elders and community members formally
involved in the Care Circle Program or Family Decision Making Program to share
their knowledge and experiences about either the Care Circle program or Family
Decision Making Program.
I, .............................................................................[PRINT NAME], give consent to my
participation in the research project
TITLE:

Models for Aboriginal Justice: The Care Circle Initiative and Family
Decision Making Program

In giving my consent I acknowledge that:
1.

The procedures required for the project and the time involved have been
explained to me, and any questions I have about the project have been
answered to my satisfaction.

2.

I have read the Participant Information Statement and have been given the
opportunity to discuss the information and my involvement in the project
with the researcher/s.

3.

I understand that I can withdraw from the study at any time, without affecting
my relationship with the researcher(s) or the University of Sydney now or
in the future.

4.

I understand that my involvement is strictly confidential and no information
about me will be used in any way that reveals my identity.

5.

I understand that being in this study is completely voluntary – I am not under
any obligation to consent.

6.

I understand that I can stop my participation in the discussion circle at any
time if I do not wish to continue, however as it is a group discussion it will
not be possible to erase my participation in the discussion to that point.

7.

I consent to: –
i)
iii)

Audio-taping
YES

NO

Receiving Feedback
YES

NO

If you answered YES to the “Receiving Feedback Question (iii)”,
please provide your details i.e. mailing address, email address.
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Feedback Options:
Feedback is being offered as a way for the researcher to express
appreciation for your contribution to the study. Please select your
preferred feedback option:
SUMMARY OF FINDINGS 
REPORT



Address: __________________________________________________
__________________________________________________

Email:

Signed:

__________________________________________________

........................................................................................................................

Name:
........................................................................................................................
Date:

........................................................................................................................
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Appendix 5: Human Research Ethics Committee Approval Letter
The approval letter for this project from the University of Sydney Human Research Ethics
Committee (HREC), received 23 September 2013, is reproduced below. The project was
assigned the number 2013/014 with Primary Investigator, Dr. Deirdre Howard-Wagner.

274

275

276

