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ABSTRACT
This thesis examines the construct of 'high conflict' as it is currently applied
to children's cases in the Family Court. Underpinned primarily by
psychological understandings of separation and post-separation conflict,
notions of 'high conflict' have been the dominant framework used to
understand and work with difficult cases involving parenting after separation
in the Family Court of Australia. However, from a social work perspective,
many 'lenses' were available with which to view post-separation conflict: the
social, the legal, the psychological and the overlapping categories of the
socio-legal and the psycho-social. These have been used to critically
interrogate the concept of 'high conflict'.

This mixed methods study was designed to investigate whether 'high conflict'
can be predicted, so that these cases may be able to be more effectively
managed by the Family Court. Consistent with a mixed methods approach,
the research has moved through various phases.

Firstly a large group (one-hundred-and-sixty) of parent litigants in children's
cases was selected and surveyed, and the legal matter tracked through the
Court in order to ascertain the ease or difficulty of settlement. Matters that
took over twelve months to settle were designated 'high conflict'. The 'high
conflict' litigants were compared with litigants whose matters settled
relatively quickly, on a large number of variables collected from the survey,
to see if they differed in significant ways from each other. Secondly all
litigants in the cohort were interviewed about their settlement behaviour to
see if there were differences between 'settlers' and 'non-settlers' in their
understandings of the settlement (or lack of it) which might provide insights
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into 'high conflict'. Thirdly, a sub-sample often litigants whose cases were
marked by long duration or marked intensity were interviewed in-depth to
explore their post-separation experiences including litigation. The interviews
were analysed thematically to see if common themes, understandings or
meanings emerged. Finally, a sub-sample of cases for which both parents
had responded to the survey was analysed, using some of the variables of
interest which had emerged from the previous investigations. The
distinguishing feature of this latter investigation was that data from both
parties was available.

From the large body of data which was generated, the following findings
were made: In relation to the initial survey data, which was analysed
quantitatively to yield correlates of cases that took over twelve months to
settle, knowing these correlates was of little assistance for prediction. The
follow-up in-depth data from the large sample of parent litigants proved to
have explanatory value but not predictive value. Some common themes and
meanings emerged from the experiences of individuals in the small sample
who were interviewed in depth, accentuating the complexity of the
phenomenon being studied. The predictive capacity of these themes was
evaluated and critiqued. The data from the parent-dyads was found to have
explanatory value and arguably some predictive value, but above all
highlighted the complexity of post-separation disputes about children.

This research has demonstrated the problematic nature of the construct of
'high conflict'. The ultimate conclusion, that one must move beyond
categorical and dichotomous ways of thinking when researching this field, is
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a somewhat surprising and radical one, which issues its own challenge to
researchers and practitioners in this field.
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CHAPTER 1:
INTRODUCTION
THE COURT OF FADED DREAMS
In a press release on the eve of her retirement in December 1987, the first
Chief Justice of the Family Court, Elizabeth Evatt, referred to the Family Court
as 'the court of faded dreams' (Sydney Morning Herald, 22.1 2.87). The
metaphor works on two levels. Separating couples not only have to obtain a
legal divorce (if they are legally married) but also achieve an emotional
divorce as they come to terms with the loss of their dreams about their lives,
loves and ideal family. The other meaning was a much more personal one for
the retiring Chief Justice who, with other social reformers, had sat on a
Commission for Human Relations which planned, among other things, more
humane ways for people to uncouple than previously available under the
Matrimonial Causes Act (1 959). The high hopes and visions for the future of
the legal architects, social engineers and visionaries of family law reform had
not entirely materialised and there was a corresponding fading of dreams as
the Court was not able to deliver its utopian ideal.

The Court was originally conceived as a 'helping court' (Fogarty, 2006).
Unpretentious in low-key downtown premises and with judges dispensing
with the use of wigs and gowns, it had made a valiant effort to be more 'user
friendly'. Violence directed at the Family Court in 1986 (today we might call
it 'terrorism') (Taylor, 1992) challenged the commitment to less formality.
Clearly the new system was not able to alleviate the considerable distress
experienced by some litigants. In the aftermath of the attacks against the
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Family Court, commentators wrote about the impossibility of regulating for
the perilous waters of social relations.

For some separated couples, going to Court carries powerful symbolic
meanings, both positive and negative. Many litigants have high hopes
invested in the legal system which include obtaining justice, the public
revelation of the truth and vindication. It can come as a rude awakening that
in many ways ‘the system’ cannot and will never be able to deliver; that the
Court’s currency is in strict legal categories that do not always fit the reality
of people's lived experience. Some come to the Court involuntarily, amazed
or resentful respondents in a legal application. On their ex-partner’s
instigation they have become subjects of a court order to become
involuntarily involved in a legal process, which may be costly, time
consuming and distressing. Some litigants cope with passive aggression
while others are openly hostile. Still others accept the legal application
philosophically as a regrettable part of the process of uncoupling.

A very small percentage goes on to make a 'career' of litigation. It is with
these 'high conflict' litigants that this thesis is concerned.

'HIGH CONFLICT' IN CHILDREN'S CASES AS THE RESEARCH TOPIC
This thesis reports on a mixed methods study with the aim of investigating
whether 'high conflict' in Family Court children's cases can be predicted. In
particular, the focus was directed on separated parents who cannot agree on
post-separation arrangements for their children, and who enter into very
bitter and protracted disputes in the Family Court. In order to explore the
question of whether 'high conflict' could be predicted, at least two analyses
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were planned using both quantitative and qualitative approaches. However,
as the study was exploratory, there was openness to exploring other
pathways which the data might suggest as a result of this enquiry.

The first step was to find some 'high conflict' litigants to study. One option
would have been to select cases that had been in the legal system for a long
duration and/or which court personnel perceived to be particularly complex
or difficult. This avenue was not taken. Instead, the decision was made to
survey and track a sample of litigants at their point o f entry to the Court and
to attempt to identify the 'high conflict' cases which emerged from this large
sample. This was for two reasons: firstly, in order to study litigants in the
early stages of their court 'careers'; secondly, to enable contemporaneous
comparison of'high conflict' litigants with non 'high conflict' litigants from
the same cohort. Comparison was anticipated to be helpful in trying to
understand the phenomenon of 'high conflict' in so far as understandings
about litigants who were in 'high conflict' could be thrown into sharper focus
by those who were not.

It was anticipated that 'high conflict' litigants might possess characteristics
that would distinguish them from other, less conflictual litigants. If it
transpired that there were indeed identifying characteristics of 'high conflict',
then it is conceivable that these characteristics might be evident at the start
of litigation. If this was the case, then some of the groundwork for early
identification may have been laid. This could have implications for
prediction.
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One means planned to explore 'high conflict' was, firstly, a brief follow-up
telephone interview to all survey participants, in order to gain some
understanding of parent litigants' experiences, and in particular, to discover
the meanings they attached to the separation and its aftermath. Secondly, it
was planned to conduct interviews with some 'high conflict' litigants, culled
from a large number of surveyed responses from all litigants in children's
matters within a particular time frame. Small samples, while
unrepresentative, can provide rich information which can lead to a greater
understanding of a phenomenon (Patton, 1990).

TH E EM PIR IC A L RESEA RC H PRED A TES TH E FED ER A L M A G IST R A T ES
COURT
At the time of collecting the data for the empirical research (1 999), the
Family Court was the major forum of adjudication in post-separation
children's cases. At that time there had not been significant reform in family
law (apart from the Child Support Act 1988) since the radical Family Law Act,
1975, twenty years previously. The Liberal government, which came to
power in 1996, developed a reform agenda to make family law more
accessible and responsive to separating families. The new Attorney General
had a bold plan to make the legal processes associated with divorce and
separation simpler, less expensive and more streamlined. To achieve this
aim, as well as to relieve the workload on the superior courts, the Federal
Magistrates Court of Australia was established through legislation in late
1999, as a self-administering, independent court under the Australian
Constitution. It opened its doors in July 2000.
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Rather than duplicate the services of the Family Court, the Federal Magistracy
was mandated to adjudicate less complex family law disputes, now
operationally defined as those taking less than two days for a judicial officer
to hear (Pascoe, 2006). This enabled the Family Court to focus on more
complex and protracted disputes as well as appeals. Currently the two courts
are streamlining their services under the umbrella of the 'Combined Registry'
- a number of initiatives and projects which among other things establishes
a single point of entry and filing, which effectively streams litigants to
appropriate court and court events in a timely manner (Foster & Mathieson,
2006).

There are now fifty-four federal magistrates (Federal Magistrates Court, 2006
- 2007 Annual Report) and forty Family Court judges (Family Court of
Australia, 2006 - 2007 Annual Report). While the number of judicial officers
in the Family Court is diminishing, the number of judicial officers in the
Federal Magistracy is growing apace. The Federal Magistrates Court is
arguably the fastest growing and largest superior court in Australia. While
the Federal Magistrates Court's jurisdiction spans a wide range of areas,
family law matters currently account for ninety percent of all filings (Federal
Magistrates Court 2006 - 2007, Annual Report), and so constitute the bulk of
its core business.

Developing criteria for identifying 'high conflict' (and 'complexity') would
assist the generic 'combined registry' to appropriately stream or channel its
cases into the appropriate courts and court events.
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’HIGH CONFLICT' — A CONTESTED CONSTRUCT
The construct of 'high conflict' is the main frame through which practitioners
working in family law view difficult cases. The fact that the term is globally
used masks the fact that there is no explicit or universally accepted
agreement about what exactly the term denotes. The question of what is
meant by 'high conflict', in the context of this research, is raised in the
introduction in order to orient the reader to the research question. It will be
dealt with at more length in the literature review and later in the discussion.
In the conclusion, the notion of'high conflict', and the question of whether it
can be predicted, will be critiqued.

Looking at the construct of 'high conflict' contextually, there can be different
understandings about what the term connotes. At the ‘soft’ end of the
spectrum, a large percentage of men and women who uncouple do so
without the intervention of the legal system. Since the Family Law Act of
1975 and the law of ‘no fault divorce’, the public act of marriage dissolution
has become primarily an administrative arrangement. If a party has no
dependent children, a divorce can be procured by post with an application
accompanied by a filing fee. If a couple has dependent children the parents
are obliged to appear in Court to respond to a judicial officer’s enquiries as
to whether proper arrangements have been made for the welfare of their
children. With de facto couples, uncoupling consists of the division of assets
and arrangements for the children. For both married and de facto couples it
is the norm in our society to make private arrangements and not to involve
third parties, unless these are family and friends. (This is not to
underestimate the emotional tasks of uncoupling). Because uncoupling
consists often of private arrangements, an argument could be put that
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anyone who seeks the services of the Family Court for the division of
property or parenting orders or other injunctions, may be seen as involved in
‘high conflict’.

However the focus of this study was not all litigants. An attempt has been
made to capture a sub-population, the members of which for a number of
reasons, perhaps both psychological and sociological, encountered serious
difficulty in resolving their disputes. In particular the focus was on separated
parents who could not agree on post-separation arrangements for their
children and who entered into very bitter or protracted disputes in the Family
Court.

Some features of these cases are the intensity of disputing, such that there
may be repeated applications or at the other end of the continuum, a
withdrawal of one party from the dispute or indeed from the family itself, in
an attempt to cope with that intensity. Sometimes parents in 'high conflict'
never appear at the Family Court or one party may withdraw prematurely,
leading to an underestimation of the frequency of these cases. It is easy to
assume that arrangements are satisfactory if a party withdraws his or her
application, or if terms of settlement are drawn up. However in this event
there is no indication of what has actually happened, unless the parties
return to court at some future time. High costs of legal representation may
also cause some potentially 'high conflict' litigants to shy away from the legal
system. Unfortunately it is not within the scope of this study to examine
cases which have withdrawn because of'high conflict'.
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In 2004, another commonly held feature of 'high conflict' was alluded to
when the Chief Justice, in launching the Family Court’s strategy for violence,
asserted that allegations of violence are a feature of eighty percent of cases
that appear for judicial determination (Family Court of Australia, 2004-2005).
Incidence estimates vary but there is consensus that a significant population
of litigants in the Family Court is in, or has been in, relationships
characterised by violence (Shea Hart, 2004; Brown, 1998; Brown, Frederico,
Hewitt & Sheehan, 1998). This violence may take the form of physical
aggression, stalking and harassment or verbal aggression. It may also take
the form of verbal and/or emotional abuse and attempts to control the other
party through litigation. After a decade of academic debate, there is now a
strong view that there should be a differentiation made between abusive
relationships and 'high conflict' relationships in which violence is a feature
(Johnston, 2006; Dalton, 1999). This issue will be taken up at a later stage in
the thesis.

Another commonly held feature of 'high conflict' relates to child
maltreatment. Serious allegations made about one parent in relation to
another relating to child abuse or neglect have been seen to signify 'high
conflict', as one parent takes on the role of children's protector Qohnston &
Campbell, 1988). Research indicates that most of these allegations are
well-founded (Trocme & Bala, 2005; Faller, 2005; Rhoades et al. 2000).
Conflict can also arise when these allegations derive from misunderstandings
or through lack of communication. Intentionally fallacious allegations occur
only in relation to a very small percent of cases in the family law context
(Trocme & Bala, 2005).
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One working definition of 'high conflict' which encompasses much of the
above is that provided by Drs Janet Johnston and Vivienne Roseby in their
study of conflicted and violent divorce:
'... high-conflict parents are identified by multiple, overlapping criteria: high
rates of litigation and relitigation, high degrees of anger and distrust, incidents
of verbal abuse, intermittent physical aggression, and on-going difficulty in
communicating about and cooperating over the care of their children at least
two to three years following their separation' (Johnston & Roseby, 1997: 5).

The element of time is introduced in this definition with the condition that
the conflict is ongoing two to three years following the separation. Some
researchers have suggested that a period of disorganisation follows
separation, certainly for the first year and possibly into the second year, but
that as the parents are able to integrate their experience and reorganise
themselves, a period of stability and equilibrium ensues. It is suggested that
in 'high conflict' couples this period of stability is delayed or, as maintained
by Johnstone and Roseby, does not materialise Oohnston & Roseby, 1997: 4).
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AN EXPLORATORY STUDY
'High-conflict' is a phenomenon which has been seen to be much more easily
identified after the fact. In the same way as it is much easier for the
uninitiated to take a mechanical device apart and discover its components
than it is to make a mechanical device from its disassembled components, so
it is easier to deal with the phenomenon of 'high conflict' and analyse it into
its various components on a case by case basis than to begin with a set of
attributes and piece them together in ways that might lead to the
phenomenon. In this exploratory study some working definitions were
identified in order to single out particular litigants. The aim was to develop
further sophistication in knowledge of the phenomenon and in its
identification. The possibility was envisaged that there might be different
kinds of'high conflict', rather than its being a uniform phenomenon.

This study was also exploratory in the sense that there has been very little
Australian research on this topic. In 1988 an unpublished thesis was written
based on a sample in Townsville, a small coastal city in Queensland. Ross
(1 988) used a community psychology model in researching predispositions
to litigiousness in family law. In 1994 a study on intractable access disputes
was conducted using files from the Parramatta Registry of the Family Court.
This was a small research project undertaken by consultants, Russell et al, at
Parramatta Registry and auspiced by the Australian Law Reform Commission,
which was working on a reference to deal with intractable access disputes.
Underpinning this research was the notion that access contemptors (parents
breaking the existing contact orders) were 'high conflict' litigants. They were
termed ‘complex cases’ in the Australian Law Reform Commission’s report
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‘For the Sake of the Kids’ (1 995), a document which reported inter alia the
Russel et ¿/research. The Russell study was plagued by difficulties and
remains unfinished.

Albeit that there has been little Australian research, there has been some
important North American research conducted in the area. One of the
landmark studies is documented in impasses o f Divorce published in 1988
by Drs. Janet Johnston and Linda Campbell. These psychodynamically
oriented researchers worked intensively with a sample of eighty families with
one hundred children. They generated a model of divorce impasse which has
been influential in many family court jurisdictions, and which has been
further discussed in Chapter 2.

Maccoby and Mnookin (1 992), in the United States, published a large scale
study of divorcing couples. The focus of the study was not specifically on
'high conflict', although they did direct some of their research questions
towards the topic of ‘intense legal conflict’. This is also a widely cited study
and has also been discussed in the literature review.

The contribution to the field made by this research, is that in examining the
complexity of the phenomenon of 'high conflict' through the world view(s) of
someone who has social work training, and who is working inside the Court, I
was not hampered by a strict adherence to a particular frame of reference, in
particular 'the psychological'. Many lenses with which to view post
separation conflict were at my disposal: the social, the legal, the
psychological and their overlapping categories of the socio-legal and the
psycho-social. With multiple lenses to apply to this complex topic, the field

could be viewed broadly, and, I would argue, more creatively and
productively than much previous work.

ENGAGEMENT WITH THE TOPIC
D'Cruz & Jones (2004), drawing from Riessman (1 994), argue that the
'positioning' and 'subjectivity' of the researcher is integral to her research
activity. They posit that our subjectivity positions us within the research
process. They stress the importance of acknowledging this. Our emotions,
values, social biographies and institutional locations shape the problems we
choose and the ways of investigating them. The knowledge we produce is
'situated knowledge'.

In terms of positioning myself within the research, biographically I am the
offspring of parents who divorced when I was an infant, a product of the
proverbial (and ideological) 'broken home', a statistical rarity in Australian
society in the ’50s. It brought me a dynamic role model of a working mother,
an absent father, antiheroic status at my school, and a childhood of 'access'
visits with a parent every second Sunday afternoon. It provided me with two
reconstituted families to negotiate — two step-parents, half siblings, a
step-sister and a paternal extended family with whom I was agonisingly shy,
but with whom I knew I was connected.

My studies in psychology at university gave me analytical tools with which to
make sense of the puzzles of childhood. My social work training, which took
place much later, after I became a mother myself, politicised me and enabled
me to apply political and ideological frameworks to my experiences. I was
drawn to family law. I had an immense curiosity about the drama of the
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court system and the lives being played out on that public stage. I was
interested in the nature of obsession — what is it about some people that
will not allow them to 'let go' of failed relationships?

That question became disturbingly real when one of my clients committed
the premeditated murder of his estranged wife, with a sawn-off shotgun,
outside their small son's preschool.

As a member of a 'helping profession', I wanted to be of service. As a high
achiever, I wanted to be effective at what I did. One is constantly challenged
by this work. One is constantly seeking answers in order to intervene more
effectively.

Working in this area, with people experiencing high levels of distress, raises
many questions. In terms of investigating whether 'high conflict' could be
predicted, several questions were formulated as a precursor to formulating
the main research question. These included: Is it possible to form some more
understandings about parent-litigants and their interface with the Court?
What is it that drives litigants who became engaged in particularly hostile or
entrenched disputes about children after separation? Can these parents be
identified early in their court 'careers'? Would it be possible to identify them
as early as at the point of entry to the Family Court? Perhaps the body of
knowledge about people who become locked into 'high conflict' legal
disputes could be assisted by understanding more about litigants whose
cases settle relatively early in their court proceedings. Is there something
about the court process and their experience as litigants which acts in ways
to entrench these people in their strongly held positions? Or indeed is there
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some combination of those factors at work? What are the meanings that
people attach to going to court? In what ways do they see that the legal
system helps or hinders the resolution process?

The specific research question has been discussed in the methodology
chapter, Exploring 'High Conflict'. Essentially it asks whether it is possible to
predict 'high conflict' in relation to parent litigants. Further, is it possible to
predict 'high conflict' at the beginning of litigants' dealings with the Family
Court? After generating and analysing a great deal of data, and framing the
topic within the literatures of the psychological and the social, the eventual
conclusion critiques the usefulness of the construct of 'high conflict' as a
category and thus, by inference, calls into question the possibility of
predicting 'high conflict'.

In the process of generating data about litigants' experiences with difficult
children's cases, some light has been shed on some of the initial exploratory
questions expressed above, which engage practitioners working in this
difficult field.

THE VALUE OF THE STUDY
In the initial stages of this research the aim was to determine whether
parents at risk of 'high conflict' could be identified early in their court
careers. The utility of that was that interventions may be able to be adopted
that prevented those matters spiralling out of control. The rationale for this
was not only a saving in Court resources and averting trauma and distress for
the parents involved, but also to prevent the considerable emotional and
psychological damage that research indicates results from children being
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exposed to this kind of chronic conflict (McIntosh & Long, 2005; Kelly &
Emery, 2003; McIntosh, 2003; Cummings & Davies, 2002; Kelly, 2000). The
costs associated with 'high conflict' disputing about children in the Family
Court are considerable and fall into two broad categories — human and
economic.

Family Court litigation, which has as its outcome final orders for children, is
typically lengthy and thorough. The Family Court assists parties to resolve
their dispute with the assistance of the Court’s mediation services (now
called Child Dispute Services). However approximately seven percent of cases
(strictly, five to ten percent depending on the location) proceed to
adjudication. At the time of data collection for this study, in most cases it
took well over a year for children’s cases to come to a final hearing. There is
typically disruption and uncertainty in the family during that time — a time of
waiting punctuated by stressful and costly court appearances (if the parties
are represented) and heightened conflict as ex-partners become legal
adversaries taking up tactical positions which often involve denigrating the
other (Kelly, 2003). During this time family dynamics are typically
dysfunctional and destructive. All family members including children can
become casualties in this situation. Relitigation, contempt proceedings and
appeals draw out the period of destabilisation and distress.

Naturally there are additional costs to the Court as it attempts to assist these
families. ‘Revolving door cases’ take up more of the Court’s resources in
counselling and judicial time.

Thus the value of this study was seen to be that if 'high conflict' litigants
could be identified earlier in the court process, more expert ways of dealing
with them may assist them to an early resolution of their matters without the
attendant cost and distress. The hope was that this study could assist with
case management in the Family Court.

This was seen to be all the more imperative as the research on children’s
adjustment after separation indicates that the most destructive aspect of
marriage and relationship breakdown for children is not the separation per
se, but ongoing conflict (McIntosh & Long, 2005; Kelly, 1998; Whiteside,

1998; Amato & Keith, 1991). Thus some alleviation of the problem of 'high
conflict' post-separation disputing has far reaching implications for child and
family mental health.

It should be noted at the outset that I have not engaged with the topic of the
effect of parental separation and separation conflict on children. There is a
vast literature on this topic (from which I have chosen only a small selection
of references to illustrate the point), which has exercised the minds of
researchers and children's advocates who have been concerned about the
welfare of children. These are almost exclusively psychologically oriented
commentaries and research. They are primarily couched in terms of
children's 'adjustment', which is typically measured in terms of psychological
response processes — cognitive, emotional, social and physiological. There is
often considerable overlap in the material covered, but the following are
categorised in terms of their primary focus in order to show the range of
research interests:
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There are many studies which relate to the effects on children of marital
conflict and post-separation conflict (McIntosh, 2004; Cummings & Davies,
2002; Jaffe et al, 2001; Ayoub et al, 1999; Johnston, 1994; Johnston,
Gonzalez & Campbell, 1987) and the effect on children of witnessing
parental violence (Smith, 2006; UNICEF, 2006; Johnston, 2006; Smith,
Berthelsen & O ’Connor, 1997; Parkinson, 1994, Jaffe et al, 1990). Some
researchers are concerned with the process by which exposure to conflict
produces 'maladjustment' (Grych & Fincham, 1990). Others are more
interested in factors mediating adjustment, including resilience and
protective factors for children whose parents are separating or conflicting
(Kelly & Emery, 2003; McCene & Amato, 2001; Amato, 2000; Fletherington et
al 1982). For some the emphasis is on prediction - predicting children's
adjustment and looking at family processes that affect adjustment (Kline et
al, 1991; Tschann et al, 1990; Johnston et al, 1989). Some researchers have
engaged in longitudinal studies, researching the longer-term effects of
parental separation and divorce on children reaching adulthood (Wallerstein
et al. 2000; Wallerstein, 1985). Still others have focussed on 'treatment'
models-clinical and therapeutic interventions, or alternatively case
management which have proven to be effective in working with families with
children (Johnston, 2006; Pike & Murphy, 2006; McIntosh & Long, 2005; Shea
Hart, 2004; Emery, 1999; Johnston & Roseby, 1997; Roseby & Johnston,
1997). There are a number of meta-analyses or 'decade reviews' about
outcomes for children of separation & divorce and who witness conflict
between intimates (Amato, 2001; Amato & Keith, 2001; Kelly, 2000; Depner,
Leino, & Chun, 1992; Amato & Keith, 1991). There are recent trends towards
child-inclusive practice which includes hearing the child's 'voice' (Bagshaw,
Quinn & Schmidt 2006; Irwin, Waugh & Bonner, 2006; McIntosh 2005; Grimes
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& McIntosh, 2004). However, in developing more understandings about
difficult and 'high conflict' cases, and hopefully being thereby to intervene
more effectively, parent litigants' children will be assisted in the process.

OVERVIEW OF THE THESIS
The research began by contextualising post-separation disputes about
children within three 'frames' (Maclean, 2005). Firstly, it was contextualised
in Chapter 2 within a psychological framework (Framing 'High Conflict' — The
Psychological), with intra-psychic explanations of the experience of

separation and divorce. This was (and arguably, is) the dominant framework
used in counselling and mediation among court mediators (now 'family
consultants') at the Family Court. In particular the research was influenced
by the empirical and theoretical work of Drs. Johnston and Campbell, who in
the late '80s published a primarily psycho-dynamic theory of divorce
impasse, which is influential in current divorce mediation practice, and which
claims to have predictive value (Johnston & Campbell, 1988).

From a psychological point of view, managing destabilising emotions is one
of the separated person's tasks, and the success or otherwise of this depends
on a number of factors. Gender differences in the 'adjustment' to separation
and its aftermath are discussed, as well as the risk factors and protective
factors which mediate the effects of separation and divorce. From a
psychological perspective, the role of parent in which no 'clean break' is
possible, complicates the separation process. From this perspective, conflict
is a normal part of the separation process and may become played out in the
court system. The psychological literature provides little help on who is likely
to seek a legal remedy, but it is clear that there are considerable risks both
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emotionally and economically in embarking on litigation. According to this
perspective, litigation is understood to be sometimes used by psychologically
'unseparated' ex-spouses as a way of contesting the end of the relationship
(Johnston & Campbell, 1988).

The definition of'high conflict' is problematised in this psychologically
oriented chapter by looking at 'conflict that is not abating' (Kelly, 2003) and
the distinction which has been made between 'normal' and 'toxic' or
'pathological' conflict.

The second frame in Chapter 3 (Framing 'High Conflict' — Socio-Lega!
Factors That Enable 'High Conflict' Post-Separation Disputes in the Late 20th
Century) is the socio-legal. Historical factors that have shaped ideas and

practices about the family and social relations in the late twentieth century
are explored; the rapid social change during that time and the legal and
political responses to that change. It is also argued that a number of
historical, legal, political and economic factors have converged to have an
enabling effect on hitherto unprecedented post-separation disputes about
children in Australia. It is argued that the family law system unwittingly
contributes to post-separation conflict as well. There is the tension arising
from the formal gender neutrality of family law juxtaposed with
parent-litigants' experiences of living in a gendered society, in which gender
is used as an organising category. In relation to this, the interest groups
which compete for their issues to be prioritised are discussed. In addition,
the discretionary nature of family law makes adjudicated outcomes to some
extent unpredictable, a factor that invites contest. Social science research,
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which is relied upon by the Court to make informed decisions can be, and
often is, contested (Mullane, 1998).

The third frame, discussed in Chapter 4 (Framing 'High Conflict' —
Separation Conflict and the Psycho-Sociai) is the psycho-social. As the term

'psycho-social' suggests there is some overlap with the previous chapters.
However this chapter brought a different lens to bear on the topic. It
focussed on the complex social forces at work in shaping litigating behaviour
through normative frameworks and social expectations. It explores the
possible impacts of how separating people refer to culturally available scripts
for making sense of the separation and its aftermath. This chapter, while
drawing both from the psychological (Chapter 2) and the socio-legal
(Chapter 3) argues that prevailing attitudes in society exert a major influence
not only on people's post-separation behaviour, but also on how they make
sense of what has happened to them. Thus it deals with personal
psychological states as well as behaviour. Some of the issues discussed in
this chapter are — divorce as pathology, ideas which circulate in society
about the welfare of children, the ideal of parental harmony, society's
idealisation of the intact family or alternatively social trends to normalising
divorce, ideas about motherhood and fatherhood (the 'good' and 'bad'
mother and father), gendered ethical frameworks and claims that that the
legal system itself is responsible for 'high conflict'. This takes the focus away
from individual pathology (crudely, parents are 'mad' or 'bad') as an
explanation. It helps to provide explanatory frameworks for making sense of
what has been referred to throughout this thesis as 'high conflict'.
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Having 'framed' 'high conflict' by the understandings brought to bear on it by
the psychological, the socio-legal and the psycho-social, conceptual
frameworks have been provided to explore the question, 'Can 'high conflict'
be predicted?'T\\e methods and instruments chosen (explained in the next

chapter) were informed primarily by psychological and socio-legal
understandings of post-separation experience and processes. The
psycho-social and, in particular, the ways in which social expectations and
normative frameworks influence litigating behaviour, was arrived at later in
analysing the results. (In the conclusion, reference is made to the production
of a thesis not being a linear process, despite the fact that the final product
suggests that it is so).

Chapter 5, Exploring 'High Conflict' — The Research Design, describes the
two-phase mixed methods design, which was judged most useful in
answering the research question ('Can 'high conflict'be predicted?) and most
able to investigate what is certainly a complex contemporary problem. As a
central premise, this approach holds that the use of quantitative and
qualitative approaches in combination provides a better understanding of the
phenomenon being studied than either the quantitative or qualitative
approach alone (Creswell & Plano Clark, 2007). In this research the overall
purpose of the design was for the qualitative data to help explain, or build
upon, the initial quantitative results. Information from the survey data and
telephone follow-up was also expected to point to individuals to interview in
depth. Thus there was complementarity between the data which was
generated by the different methods.
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Generating rich qualitative data was deemed important in investigating a
complex human problem in which individual voices need to be heard. There
was also a perceived need to develop multiple forms of data for different
stakeholders, who may be positioned differently in terms of what they regard
as trustworthy knowledge. This was in order to maximise the effectiveness
and utility of the research. As with all methods and methodologies, the
mixed methods approach is underpinned by particular philosophical
assumptions, the different component paradigms giving rise to apparently
contradictory ideas, which reflect different ways of knowing about the social
world. The position adopted in this research is that adopting multiple
paradigms is a valid approach. In this case a primarily positivistic framework
has been used for the survey data and an interpretive framework has been
used for interviews and open-ended questions. Chapter 5 deals with the
philosophical underpinnings of these different world views.

Exploring the question of whether 'high conflict' could be predicted has been
very much a process. It has been necessary to take the reader on the stages
of the 'journey'. In endeavouring to predict characteristics which might be
useful in identifying 'high conflict', a number of findings have been made,
which are set out in the next four chapters (Chapters 6-9). The utility of
these is that they have furthered our understanding of the experiences of
litigants who have difficulty in settling their post-separation children's
dispute, and they also give an indication of the complexity of many of the
cases involving children.

The organising concept, used to discuss and evaluate the results, has been
to consider 'high conflict' in three different ways:
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Chapter 6, 'High Conflict'Defined by Time, the first of four results chapters,
deals with 'high conflict' as defined by the length of time litigants remain in
the court system, ie. how long the case takes to settle, whether by
negotiation or adjudication. This has been seen by Johnston & Campbell
(1 988), Stewart (2001) and others as both an indication and a prediction of
'high conflict'. The operational definition for conflict, chosen at the outset of
the empirical research, was the length of time a case took to settlement.
Classifications of'low', 'moderate' or 'high conflict' were assigned to litigants,
taking into account particular windows of time in which parties might
reasonably be expected to finalise their case. The impetus for this was the
requirement to operationalise a definition which could be statistically
examined.

The pros and cons of formulating the construct of 'high conflict' in this
simplistic way are discussed. Related findings from both the components of
the mixed methods used in this research have been incorporated eg. some
individuals interviewed in-depth were chosen on the basis of the longevity of
their case in the court system. The disadvantages of looking at 'high conflict'
in this operationally defined way are discussed. The findings demonstrate
that an approach based solely on the time taken to settlement does not
adequately take into account other factors: the emotional intensity litigants
bring to the court proceedings, extreme behaviours which could well indicate
'high conflict', and also the power dynamics which are strongly evident in
'high conflict' cases.
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Chapter 7, Behaviour and Intensity as Defining the Construct o f 'High
Conflict'. In this chapter different ways of exploring whether it is possible to
predict 'high conflict', were examined. The areas focussed on combined
dimensions of time, behaviour and intensity. As part of the process, the
literature on the psychology of divorce was appraised, and power and gender
issues were reviewed.

Chapter 8, Predicting 'High Conflict'? returns to the question of whether it is
possible to predict 'high conflict'. It takes advantage of the fact that the
research sample contained a subset of sixteen parent dyads. Because theory
suggests that the interactional dynamics between the conflicting couple is a
key factor in any discussion of 'high conflict' Qohnston & Campbell, 1988),
the material from this couple sample was used for the special information it
could provide for this study. This subset of parent couples was used to test
the predictive capacity of using 'time', 'behaviour' and 'intensity' as
organising categories for the case material that was available. In addition,
the parents' satisfaction with the outcome of their case was noted, and also
their beliefs about future conflict. It transpired that prediction about whether
cases would return to court, was partially successful but that there were
'false positives', that is, there were parties who showed indications of being
or becoming 'high conflict' who settled their cases in a timely manner.
Explanations for this are offered. It is argued that categorising litigants as
'high conflict' is not useful because, firstly, their conflict status is bound to
change over time, and secondly there are a myriad of contextual elements
which could also account for the difficulty in settling their case.
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In Chapter 9, Moving Beyond Dichotomous and Categorical Definitions o f
'High Conflict', a more nuanced exploration of the phenomena associated

with what has to date been called 'high conflict' is posited. Firstly in
advancing a typology of conflict which uses time, emotional intensity and
whether or not there is a legal application in a particular case, avenues for
further research are suggested. This chapter also highlights a case study
which exhibits a number of the features that have been described as 'high
conflict'. In this chapter the question is raised as to whether it is useful to
label litigants as 'high conflict', as conflict is a dynamic process with litigants
manifesting different levels of conflict at different times and in response to
changing circumstances in the separation and litigation process. The
conclusion is reached that a shift to moving beyond dichotomous and
categorical variables of'high conflict' is needed.

Chapter 10 sets out my conclusions. This chapter summarises how insights
have been gained in integrating the literature of the psychological, the social
and the legal. It reviews the research 'journey' in which some useful lenses
have been used to view conflict in children's cases. It affirms the conclusion
reached that the construct of 'high conflict' cannot be predicted.

However, far more radical is the suggestion that 'high conflict' is not a useful
category, for reasons set out in Chapter 9. As an alternative, differentiated
types of conflict are advanced (substantial legal conflict, enduring disputes,
entrenched disputes, dynamics characterised by domestic violence,
emotionally intense disputes and conflicted parenting) which may be more
accurate and useful in describing conflict phenomena and patterns of
disputing in children's cases. This is advanced not so much as a systematic
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classification as a nuanced view of post-separation conflict, which takes into
account the complexity of the phenomenon. Suggestions have been made of
how these phenomena may differ in relation to 'time', 'emotional intensity'
and whether or not they involve a legal application.

It is also argued that, in any event, that the notion of 'complexity' (as in
'complex cases'), to describe cases which feature serious allegations, difficult
situations or complex interactional dynamics between the parties may be a
more useful descriptor for difficult cases. This is a term which can
accommodate contextual elements which may be contributing to the
difficulty of settling a case.

Finally, suggestions are made for further research, with the exhortation that
future studies must be rigorous in their use of terms, so that researchers are
researching the same phenomenon. Integrating different literatures would
assist in understanding all the phenomena that contribute to difficulty in
settling cases, rather than relying on the limited view of individual pathology.
The issues of powerlessness and perceptions of gender bias are 'live' issues
which warrant further research; as is the issue of how the legal system can
be used by psychologically vulnerable parents or abusive and controlling
ex-partners (not necessarily mutually exclusive categories.)
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CHAPTER 2:
FRAMING 'HIGH CONFLICT':
THE PSYCHOLOGICAL

'Family law engages the passions as no other part o f our legal system does:
and it is the hallmark o f passion that it must exceed rationality. 'Cohn Dewar,
1998, ’The Normal Chaos of Family Law'.)

INTRODUCTION
In order to provide a context for this research, a wide net has been cast to
make explicit the traditions in which the research question is embedded.
This chapter explores the contribution of psychological understandings to
the topic of'high conflict', as psychological theories and constructs are the
dominant frames of reference which inform the practice of court mediators,
of which I was one. According to a psychological perspective, divorce is
conceptualised mainly in terms of loss and individual adjustment, or lack of
it. The psychology of divorce and the question of how that might bear on
conflict resolution have largely informed family mediation practices (Folberg
et al, 2004; Kelly, 2004; Saposnek, 1998; Haynes, 1994; Folberg & Taylor,
1984). Court mediators have a pre-requisite knowledge base of
psychological theories of child development in order to predict child
outcomes after divorce and the effect on children of dysfunctional or
conflictual post separation dynamics. Therefore the focus o f the research was
initially on the individual, with notions o f normalcy and its antithesis,
pathology. At times it has become fashionable to dismiss many litigants who

were enmeshed in very hostile or protracted litigation as 'personality
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disordered' (Australian Law Reform Commission, 1995: 18) as if a diagnostic
category might somehow relieve the anxiety of court officers' helplessness in
dealing with these very difficult parents (Australian Law Reform Commission,
1995). The first part of this chapter will deal with what is known about the
experience of divorce and 'high conflict' using a psychological frame of
reference. The second part will deal with definitions of 'high conflict'
contextualised within the psychological, as individuals undertake their
complex negotiation with the legal system and each other.

THE PSYCHOLOGY OF SEPARATION AND DIVORCE
Psychological frames of reference have dominated evidence based social
science practice in family law work in the western world, including Australia.
The psychology of separation and divorce is underpinned by the psychology
of intimate relationships, in which intimate partners are conceptualised as
together constructing, maintaining and modifying a shared reality, a
framework of shared meanings (Berger and Kellner, 1964). It is maintained
that separation and divorce involve a destruction of that shared reality. In
this process, which can be seen as a dismantling of the self-image and the
disintegration of the image of the other, the history of the relationship is
seen to be fundamentally reinterpreted Qohnston & Campbell, 1988).
According to this perspective, during this reconstruction, a polarisation often
takes place which some would see as a necessary precursor of the emotional
or psychological separation (Day Sclater, 1997) as distinct from the physical
separation.

Contemporary constructs depict separation and divorce as processes which
take place over a period of time rather than as discrete events (Wright, 2006;
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Kelly, 2003; Pruett & Jackson, 2001; Wallerstein & Kelly, 1980). Separation
and divorce are typically seen as processes characterising individuals (Bloom,
1978) and thus amenable to psychological exploration. The individual
subject of psychology is conceptualised as 'unitary, coherent and rational'
(Day Sclater, 1999), aspects of which are often challenged in the separation
experience.

Managing separation engendered emotions
From a psychological perspective, separation is usually accompanied by
intensely adverse and negative feelings. Individuals commonly report
elevated levels of depression and anxiety after separation (Afifi et al, 2006;
Sakraida et al, 2005; Sbarra & Emery, 2005; Hilton & Kopera-Frye, 2004).
Clinicians and self-help advocates often describe the process as akin to the
linked stages of the grieving process first described by Elizabeth Kubler-Ross
in her work on death and dying. She described the stages of the grief and
mourning process as being shock and denial, anger, bargaining and
recapitulation, sadness and finally acceptance (Kubler-Ross, 1969).
According to this perspective the individual gradually comes to terms with
'loss' and ultimately adapts to change. Ex-partners are typically seen to
negotiate these stages at different times with the result that they are often
'out of sync' with each other (Foster et al. 2005, Relationships Australia &
Mensline, 2003). This often relates to whether they were the one who
initiated the separation or the one who was left (Sweeney, 2002; Rossiter,
1991). Generally leavers fare better emotionally than those left (Masheter,
1991), but much is said to depend on how the separation occurred. The
post-separation period is characterised by vulnerability to illness, both
physical and mental (Australian Bureau of Statistics, 2004; Hetherington and
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Kelly, 2002; Day Sclater 1999, Bloom et al, 1978). The psychological research
irdicates that men have more psychopathology and more hospital
admissions than women after separation and divorce, increased rates of
il ness, morbidity and suicide being especially notable for men (Sbarra and
Emery, 2005) and that their distress is for a longer duration Qordan, 1996).

Studies show that women, especially older women and those with the care of
young children, are more economically disadvantaged than men after
separation, and that there are gendered pathways out of economic
disadvantage (Sheehan & Fehlberg, 2000, Funder et al, 1993, McDonald,
1986). Economic disadvantage impacts on the psychological well being of
women, who are usually the custodial parents of children (Smyth et al., 2001;
Wallerstein & Kelly, 1980).

Psychological researchers have addressed the question of what factors
mediate the effects of separation and divorce on individual adjustment
(Amato, 2000; Hetherington et al. 2002), and what are the balance of risk
factors which undermine individuals' ability to cope and the protective
factors which collectively act as a buffer from adversity. Acceptance or nonacceptance of the end of the relationship is said to be a significant dynamic
of adjustment following separation. It is said that individual and couple
difficulties can become a feature of life after separation and some individuals
report attachment and/or conflict with their ex partner up to several years
after the separation (Sbarra & Emery, 2005, Johnston & Campbell, 1988,
Emery, 1994).
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How the role of parent complicates the separation process
Psychological researchers acknowledge that divorce and separation problems
do not occur in a vacuum but within the context of many separation and
divorce related issues. One of these is that individuals may be ex-partners
but still co-parents. This makes a 'clean break' (which could assist in
adjustment) virtually impossible (Parkinson, 2002 & 2006). A psychological
perspective acknowledges that parents need to maintain a post-separation
relationship to co-ordinate their roles in the children's lives, but need
enough distance to work through their separation engendered issues and
re-establish their own lives.

Family law reform in Australia has pursued the notion of the post-divorce
family as harmonious, with the ideal of co-operative co-parenting and
continued involvement of both parents (Family Law Reform Act, 1995; Family
Law Reform (Joint Parental Responsibility) Act, 2006). Where parents cannot
agree on post-separation parenting arrangements, mediation (promoted
heavily in the decade between mid 80s and 90s) is put forward as a panacea.
In light of the increasing understandings about the psychology of divorce,
commentators are starting to critique this notion of post-separation
harmony as unrealistic (Day Sclater & Piper, 1999). The claim is made that
mediation, at its best, offers the opportunity to educate parents about their
own separation-engendered emotions and to briefly address underlying
issues. As parental adjustment issues cannot be dealt with in mediation, the
aim of mediation is to encourage parents to seek help elsewhere and put
their emotions 'on hold' sufficiently to work out parenting arrangements for
their children (Emery, Sbarra & Grover, 2005). Day Sclater has written about
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'the magic wand of mediation' in her scathing critique that mediation is
inadequate to deal with the deep seated, hostile, chaotic feelings that
separation and divorce give rise to (Day Sclater, 1999).

Some parents decide to embark on legal pathways in order to resolve
contested parenting issues. Psychological research in family law has not
much addressed the question of who is likely to seek a legal remedy and who
is not. An Australian study (Ross, 1988) which was alluded to in the
introduction, used a community psychology model in researching
predispositions to litigiousness in a small coastal community in Queensland.
Ross found that those more likely to litigate a marital dispute had a lower
level of formal education, were without relatives in the city in which they
lived, were from an urban background, had more children, demonstrated a
more external locus of control and held more conservative values about
marriage and marriage break down. It may be that some apply to the court as
a last resort when all other avenues have failed, whereas others see it as a
forum for publicly airing their issues, obtaining a deductive reading of the
'truth' and the hope of vindication of their position. For most people, family
courts are their introduction to the legal world and litigation (Family Court of
Australia, 2000). Going to court poses many risks for novices. The legal
world is arcane and ritualised in a way that makes it difficult for ordinary
citizens to negotiate (Wilson, 2005). The costs of legal remedies pose
hardship on even middle class people who already have the burden of setting
up new one-income households. The 'working poor' experience double
jeopardy, as they usually do not qualify for state-funded legal aid (Australian
Council of Social Services, 2003). Clients often have unrealistic expectations
of the legal system (Australian Law Reform Commission, 2000; Sarat &
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Felstiner, 1995). Despite this a small percentage of people become locked
into 'high conflict' post-separation battles which then become played out in
the Family Court system. One psychological perspective is that adults
sometimes get embroiled in custody disputes as a way of contesting the end
of the relationship (Sbarra & Emery, 2005). The disputes which become
particularly hostile or entrenched are often referred to as 'high conflict'.

ATTEMPTS TO DEFINE 'HIGH CONFLICT'
The problem of definition has been rarely addressed. It is rare for
psychological researchers to acknowledge that there are definitional
problems (Johnston, 1994). This is possibly because of the assumption that
there are shared understandings of what the term ‘high conflict’ might mean
from the media, arts, anecdotes and actual or vicarious experiences of
laypersons, and from clinical practice and/or observations in the court room
of mediators and other court personnel. However, there is no generally
accepted definition of what exactly constitutes 'high conflict' divorce or
separation (Stewart, 2001:2).

Court mediators often make the prediction of ‘trouble brewing’ when they
see a court file which is voluminous or when they deal with cases which
demonstrate the interplay of complex family dynamics (as in, for example,
allegations of child abuse, domestic violence, the involvement of third parties
etc.). Another situation in which a court mediator might portend ongoing
difficulties that foreshadow 'high conflict' is when parents fail to reach a
satisfactory resolution to their family problems despite a set of arrangements
specified through a defended court hearing. Parents may then request
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post-decision counselling, appeal against a previous court decision or file
further applications in the Court.

Conflict as a normal part of the separation process
'Families in transition' is a term sometimes used in the psychological
literature to refer to families in which the parents have recently separated
(Bagshaw et al, 2006; Johnston & Campbell, 1988:1 2). The term ‘families in
transition’ recognises separation and divorce as a process in which the task
of the separating family is the transformation of the nuclear family system
into (the idealised) healthy, reorganised bi-nuclear family system (Ahrons &
Rodgers, 1987). From a psychological perspective, mediation has the
potential to assist families in this process. The post-divorce family that
results has been conceptualised as a totally new family form, one moreover
which makes very different demands on each parent, child and each of the
many new adults who enter the family orbit (Wallerstein, Lewis & Blakeslee,
2000). The transformation is more often than not seen to be a painful one.
The psychological research conceptualises an inability to resolve
post-separation disputes as symptomatic of a family’s resistance to change,
which can indicate a failure to transition (Bagshaw et al, 2006; Johnston &
Campbell, 1988).

From a psychological perspective, divorce is seen as a developmental process
that requires the ongoing renegotiation of roles and relationships at both the
individual and couple level (Emery, 1994). A family systems approach would
hold that a major source of post-divorce conflict is the parties' failure to
establish relationship boundaries that clearly define the former partner as a
co-parent, but not spouse (Madden-Derdich et al 1999: 589).
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Many psychologically oriented researchers claim that some conflict, even
'high conflict', is part of the normal separation process. There seems to be a
consensus that conflict for the first two years after separation is a normal
and predictable part of separation and divorce (Carrity and Baris, 1994).
Conflict is seen to accompany the ‘radical restructuring’ of the lives of family
members and the family itself. There is naturally anger at the person who is
perceived as the cause of the destabilising family changes (Garrity and Baris,
1994). These authors state that around the time of the separation about fifty
percent of all couples exhibit a high degree of conflict. The feelings which
give rise to the conflict are said to usually subside during the second year.
This is particularly said to be the case if the pre-divorce period was relatively
calm. Johnston and Roseby (1 997) state that on average conflict and turmoil
continue for two to three years following separation Qohnston and Roseby,
1997:3). Another group of prominent researchers states that there is an
eighteen to twenty-four month period of post-separation adjustment
involving personal and interpersonal turmoil for divorcing couples
(Hetherington, Cox and Cox, 1982). These empirical findings will become
pertinent to the discussion of the results of this research.

Garrity and Baris (1 994) described a continuum of conflict in which, over
time, the parents were likely to move up and down the scale of 'low' to 'high
conflict' with several gradations in between. Johnston (1994:166) sees 'the
duration and developing pattern of each form of conflict (as) relevant to its
characterisation as either normal or pathological'. She distinguishes between
pre- and post-legal divorce conflict, suggesting that the latter is sometimes
regarded as ‘intractable’.
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Some researchers go so far as to say that conflict is not only a normal part of
the separation process but a necessary one (Brown & Day Sclater, 1999).

Conflict that is not abating
Conflict which is described in the psychological literature as ‘norm al’ is that
which occurs within a certain time frame around the separation and divorce
process. The consensus is that this can last for about two to three years
after separation, and no more. However, for some couples, conflict is said to
last for much longer, and in some cases, persists over time. Hetherington,
Cox & Cox (1 982) state that some relationships take many years to terminate
and some relationship difficulties may never be resolved. These families may
be fraught with ongoing 'high conflict'.

'Time' is foregrounded again here. It will become an important variable in the
methodology (Chapter 5) and has been discussed further in the results
sections. Specific measurements of time relating to the duration of the
conflict, as well as noting conflict behaviours and intensity of disputing,
would be not only of great assistance, but became be integral to the
definition of 'high conflict' (Stewart, 2001) which was adopted for the early
stages of this research.

One prominent team of psycho-dynamically oriented researchers
characterised some divorces as ‘failed’. 'Failed' divorces are seen as those in
which the couple has not succeeded in making the transition from an intact
marriage to a well-integrated new family form (Johnston and Roseby, 1997).
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Dimensions of conflict
In most of the psychological research no conceptual distinctions have been
made between types of conflict (Johnston, 1994; Depner et a U 992). This
failure to make distinctions has confused the debate about which types of
conflict are (using a psychological frame of reference) 'normal' and
'functional' and which are 'dysfunctional' and 'pathological'.

Johnston (1 994) argued that divorce conflict has at least three important
dimensions. These are the domain dimension (consisting of post separation
issues, which may be substantive legal issues, like custody, or disagreements
over values); the tactics dimension (the formal or informal means employed
by parents to resolve disputes); and finally, an attitudinai dimension (for
example, the degree of negative feeling each parent has for the other). To
make the picture more complex, each parent in a dyad may perceive or
experience these domains differently from each other, or act on these
domains of conflict in different ways. This lack of symmetry makes the
problem of measuring conflict difficult.

In their meta-analysis of a decade of research (1 980-1 990) in the United
States on the relationship between inter-parental conflict and children’s
adjustment, Depner et al. (1 992) highlighted the fact that study designs
typically did not differentiate between a number of conflict dimensions,
namely, conflict frequency, duration and intensity. The meta-analysts
wished to make further distinctions between conflict themes (for example,
child rearing issues, financial issues), the conflict forum, (for example,
interpersonal conflict, legal conflict) and conflict style (for example,
avoidance, verbal confrontation and abuse). Depner et al's ‘conflict themes’
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are similar to Johnston’s ‘domain dimension’. The ‘conflict forum’ is akin to
Johnston’s ‘tactics dimension’ and the conflict style is similar to Johnston’s
‘attitudinal dimension.’

To determine whether the conflict is 'normal' or 'pathological', Johnston
(1994) suggested that noting, or mapping, the duration and developing
pattern of the conflict would be diagnostic; that it is normal to expect high
levels of conflict early in a separation and until the final decree of dissolution
is issued. However, post-divorce conflicts are sometimes considered to be
intractable and may indicate individual or family dysfunction. Johnston was
interested to know which dimensions and patterns of conflict affect
children’s adjustment. She also considered it important to determine the
impact of each of these dimensions of conflict on one another, and to assess
to what extent each impinges on one another. These dynamics may have a
marked impact on parenting capacity.

Intensity of conflict
Garrity and Baris (1 994) have developed an instrument with which to
measure conflict. They suggest that the Conflict Assessment Scale should be
used as a guideline rather than being a statistically valid instrument. This
scale represents a continuum of conflict in which there are five gradations
from minimal through to severe conflict. They use this scale as a family
assessment tool to formulate parenting plans and make recommendations
about children to the Court. Conflict tactics are examined in part via the use
of part of the Conflict Tactics Scale (Straus, 1979) in the survey for this
research. It is noted that, despite the widespread use of the Conflict Tactics
Scale, it has been criticised on a number of grounds. Not least of these is
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that it uses a contested hierarchy of abuse based in seriousness, it leaves out
many forms of abuse and fails to interrogate motives, meanings and
contexts of violence (DeKeseredy & Schwartz, 1998).

High legal conflict
From a psychological perspective, it may appear that high legal conflict is
indicative of 'high conflict' in the separation and/or divorce context
generally. However, 'high' post-separation conflict and high legal conflict are
not necessarily synonymous, as an unknown number of 'high conflict'
situations are enacted outside family court systems. For example, the
Australian Law Reform Commission report 'For the Sake of the Kids' (1 995)
acknowledged that many difficult contact cases never reach the Family Court
for a number of reasons, including parties’ lack of knowledge or resources to
assist them to bring an application to Court. Some cases may involve
domestic violence and/or child welfare issues and are dealt with in local or
magistrate’s courts. However a large volume of family cases result in
applications to the Court, and in the year in which my sample was taken the
Family Court handled approximately twenty-two thousand applications for
final orders (Family Court of Australia Annual Report, 2001 - 2002).

According to some psychodynamically oriented researchers, the court system
is particularly fertile ground for vulnerable parents who view the court as 'an
arena of vindication and the judge-mediator as an authority who will justify
the parents' position' Qohnston & Campbell, 1988:85) to play out their
personal 'intra-psychic' agendas. In some other cases parent-litigants are
understood to prolong post separation litigation out of a strong unconscious
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motivation to fend off intolerable feelings of loss or abandonment
engendered by the separation Qohnston & Campbell, 1988).

One psychologically oriented researcher found that litigation may become so
protracted and stressful that parents can experience ‘custody battle
burnout’, an overwhelming degree of psychological disturbance due to the
many stressors associated with custody litigation (Turkat, 2000).

Re-litigation
For some families, involvement with the legal system is intense and enduring
and may extend many years into the post-divorce period (Koel et al. 1994,
Johnston and Campbell, 1988). Psychologically oriented researchers
sometimes use relitigation as an indicator of 'high conflict'. Ash and Guyer
(1986) used relitigation as an operational definition of the level of conflict
between parents. They found the measure useful, as it is ‘relatively
quantifiable’. However, it is not entirely reliable, as failure to return to court
does not necessarily indicate that there has been a satisfactory resolution. In
addition, some relitigation does not represent ‘conflict’, as when parents
return to court to formalise a new consensual arrangement. In fact, although
some families return to court to formalise new arrangements, non-conflictual
re-litigation is said to be relatively rare (Koel et al. 1994).

Ash and Guyer hypothesised that parents who vigorously contested
children’s matters at the time of the divorce, would continue to re-litigate
during a two year follow-up period at levels higher that those who had not
contested custody or visitation at the time of the divorce. Their hypothesis
was not supported by the data. By way of explanation they suggested that
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the patterns of conflict observed were consistent with the conceptualisation
of divorce as a crisis which may elicit hostile behaviour, but that the level of
hostility at the time of the divorce is not a strong predictor of post divorce
conflict. Ash and Guyer found that even highly adversarial parents tend to
‘settle down’ (Ash and Guyer, 1986).

Ilfield et al (1982:65) also used re-litigation rates as indicative of
post-divorce parental conflict and assumed that ‘re-litigation over a custody
issue represents moderate to severe parental conflict that adversely affects
the children.’ Their study found that re-litigation rates in joint custody cases
was half that of families in which there was sole custody, leading them to
conclude that joint custody produces less post-separation conflict, a fact
that was undoubtedly the hope of the architects of the 2005 Family Law
Amendment (Shared Parental Responsibility) Act in Australia.

Koel et al. (1 994: 265) described re-litigation as often ‘an index of
inter-parental conflict and/or poor communication, and a consistent
predictor of poor adjustment, low self esteem and behaviour problems for
children.’ In a large-scale sample (seven hundred families) they found an
‘alarming’ forty-one percent rate of re-litigation with the greatest predictor
of re-litigation being the presence of children in the family. Child support,
particularly enforcement of support awards, was the most common issue
raised by re-litigating families. Not surprisingly more mothers than fathers
initiated re-litigation about child support. In Australia child support is
administered by the Child Support Agency rather than the court system, so
this finding is not relevant in this country. Ahrons (1981) found that
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twenty-one percent of mothers and thirty-two percent of fathers in her US
sample planned to return to court.

Violent and non-violent discord
Domestic violence is a topic which both psychologists and more
sociologically orientated academics have grappled with. In the family law
context a psychological perspective is concerned with the identification of
family violence and abuse (Dalton, 1999), assessment of risk to mothers and
children (James, 1994), the impact on parenting capacity of being either a
perpetrator or victim of domestic violence, protection of children and
'treatment' of both perpetrator and victims Gaffe et. al., 2001, Kelly, 1998;
Holden et. al. 1998).

However in the psychological literature on 'high conflict' divorce, few
psychological studies have differentiated between family violence and high
levels of non-violent discord Gaffe et al., 2001). This is particularly pertinent
as studies indicate the reported rate of pre- and post-separation violence is
very high, and 'high conflict' often carries connotations of physical violence,
which although by no means the only form of violence, is the most
life-threatening. A Californian statewide study found domestic violence was
alleged by sixty-five percent of families involved in mediation sessions
(Depner et al. 1992). In Australia the rates are similarly high (Shea Hart,
2004; Nicholson, 2002; Brown, 1998).

Johnston (1995) found among families in entrenched litigation a seventy-five
percent incidence rate of physical aggression. In this study she identified five
characteristic profiles of inter-parental violence: ongoing or episodic

42

battering by males, female initiated violence, interactive violence controlled
by males, violence engendered by separation or post-divorce trauma and
violence characterised by psychotic and paranoid reactions. Her typology
allows for mixed types or variations of a type when considering the couple or
the family as a whole. In line with her psychological orientation her study
found that both parent-child relationships and child adjustment were
significantly impaired in families characterised by inter-parental violence
compared to families in which there is non-violent discord.

Johnston divided conflict into categories of severity using her own
classification derived from the Conflict Tactics Scale, a standardised
instrument for 'measuring the way in which families attempt to deal with
conflict' (Strauss, 1979: 85). She classified verbal aggression according to
two levels of severity: passive verbal aggression and active verbal aggression.
Physical aggression was classified into three levels of severity: minor
violence, which comprised the items, ‘threw or smashed objects’, and
‘pushed, grabbed or shoved the other spouse’. Moderate violence included
slapping, kicking, biting or hitting the other and severe violence included
beating up the other and threats, or actual use, of a weapon. These
classifications adapted by Johnston from the Conflict Tactics Scale were used
in the present study in the Survey Stage. As alluded to above, there was an
awareness of the limitations of the Conflict Tactics Scale as a measure of
violence, and in this research it was used as an indication of some of the
types of violent behaviour engaged in by parents during and after the
relationship.
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More recently Johnston reiterated her call for a more nuanced approach to
domestic violence and its circumstances, which will have implications for
intervention Oohnston, 2006). Factors she wished to take into account for
assessment included the risk of future violence, the capacity of parents to
use counselling and mediation, types of'treatment' and implications for
parenting plans.

Recently also there have been critiques directed at 'reframing violence as
conflict between the parents' (for example, Shea Hart, 2004), an analysis
which minimises the overall dynamic of the power imbalance within
relationships, that can continue into the post-separation period and which
has serious adverse affects on children (McIntosh, 2000).

Multiple criteria for 'high conflict'
Johnston (1995b) found that ongoing 'high conflict' is identified by multiple
criteria: these are: intractable legal disputes, ongoing disagreement over day
to day parenting practices, expressed hostility, verbal abuse, physical threats
and intermittent violence. She conceptualised this combination of factors as
tending to be, but not always, associated with each other.

Typologies of conflict
Stewart (2001), a Canadian researcher, conducted an extensive review of the
literature on post-separation disputing, focussing on 'high conflict' cases.
Using a psychological frame of reference, his aim was to establish a set of
criteria to identify 'high conflict' divorces from the 'normal' population of
divorcing couples, and to evaluate current methods of identifying 'high
conflict' cases in the research literature. He was also interested to describe
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and evaluate ways of streaming 'high conflict' couples into services to
facilitate conflict resolution. He conducted a series of interviews with
clinicians and researchers recognised as experts working with separated
families. He grappled with fundamental problems such as the fact that
contemporary research has not been able to reach consensus about what the
phenomenon of 'high conflict' is, and that it lacks a methodology to
distinguish it from the 'normal' conflict, which is the product of separation
and divorce. His recommendations included that more empirical research
should be undertaken with large-scale sample groups to establish baseline
measures for the 'normal' amount of conflict in divorcing families compared
to intact families.
Based on the literature and interviews with psychological experts, Stewart
identified a number of behavioural and emotional characteristics, which he
claimed typified 'high conflict' divorces. He classified these as internal
individual elements, internal relationship characteristics and external
markers (Figure /).

Internal individual elements included: a history of mental health difficulties, a
sense of powerlessness, an overwhelming sense of unresolvable loss, a
history of violent and abusive behaviour, a tendency to vilify the other
parent, a poor sense of personal autonomy, an inability to separate the
parents' needs from the child’s needs, a high degree of distrust, rigid and
inflexible thinking about relationships and child development, a history of
addiction and substance abuse, and generalised anger towards members of
the opposite sex and life in general.
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Figure 1

‘High Conflict’ Families, Characteristics
and Suggested Parenting Plan

External Markers

Key Elements of a Parenting Plan

• Criminal convictions

• Minimal or no contact between parents

• Involvement of child welfare agencies in the
dispute

• A great amount of detail with little
flexibility left to parents

• Several or frequent changes in lawyers

• Regular routines for children

• The number of times a case goes to court

• A primary parent for decision-making

• The overall length of time it takes for the case to
be settled

• Access may be limited or supervised

• A large amount of collected affidavit material

• Any communication between parents is
through use of a ‘Communication Book’

• A history of access denial

• Use of a neutral place for exchange of
children

Individual and Relationship Characteristics

Referral to Community Resources

• A history of mental health difficulties,
including depression, anger, withdrawal and
uncommunicative behaviour

• Mandated services to monitor child
safety

• A history of violent and abusive behaviour

• Counselling and therapy to help with
issues of anger and loss

• A tendency to vilify the other parent

• Addictions services

• An inability to separate the parents’ needs from
the child’s needs

• Supervised access and exchange
programs

• Inflexible thinking about relationships and child
development
• A high degree of distrust
• A tendency towards enmeshment rather than
autonomy
• A poor sense of boundaries
• A high degree of competitiveness in the
marriage and the separation
• The amount of verbal and physical aggression
between the parents
• A tendency to involve the children in the disputes
• A pattern of alienating the child from the other
parent

Source: Stewart, R. 2001, The Early Identification and Streaming of Cases of High Conflict Separation and Divorce: A review, Report to
Family, Children and Youth Section’, Dept. Justice, Canada.

Internal relationship characteristics included: a tendency towards
enmeshment rather than autonomy, poor boundaries, a high degree of
competitiveness in the marriage and also during the separation, physical and
verbal aggression between the parties, a tendency to involve the children in
the dispute, and alienation of the child from the other parent.

External markers included: criminal convictions, involvement of child welfare
agencies, several or frequent changes of lawyers, the number of times a case
goes to court, the overall time it takes for a case to be settled, and a large
amount of affidavit material.
These categories are consistent with, though not identical to, Johnston and
Campbell’s classification in their study documented in Impasses of Divorce
(1 988). The Johnston and Campbell classifications of divorce impasse are
intra-psychic (internal and individual elements), interactional (relationship
dynamics), and external/social (the influence of the wider social system).

Interestingly, Stewart found the practitioners he interviewed wary of relying
on typologies, regarding labelling as potentially misleading and limiting
options for intervention. Carrity and Baris (1994) found that categorising
some separating parents as ‘high conflict’ may be inaccurate, as a high
percentage of separating parents typically manifest 'high conflict' behaviours
from time to time and at various points in the separation process. Garrity

and Baris stated that the same set of parents were likely to move up and
down the conflict scale over time. Their view was that classifying some
parents as 'high conflict', as others as not, is meaningless unless such
classification is contextualised relative to the separation, to post-separation
events and time.
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It is possible that the debate about typologies may result from inherent value
differences in research and practice, the former relying on the scientific
method which values classification and the latter relying on craft knowledge
or clinical skill, individual differences, individual management and
pragmatism.

Instead of a typology of conflict, Stewart opted for a binary model of 'low'
and 'high conflict', which he deems of greater utilitarian value than more
complex models. His schema is illustrated in Figure 1 and Figure 2.
‘High conflict’
Some studies reported by Stewart (2001) relied on self-reporting by parents
and children to identify 'high conflict'. Some researchers see that the
difficulty with this method of identification is that different people have
different personal criteria for 'high conflict' and also different thresholds of
tolerance for the spectrum of conflict behaviours (Maccoby & Mnookin, 1992:
139).

An Australian study
One of the first serious attempts in Australia to address the issue of 'high
conflict' began with an Australian Law Reform Commission's issues paper on
Parent Child Contact and the Family Court (1994). FromtheCommission’s
responses to that paper and its associated final report, For the Sake o f the
Kids: Complex Cases and the Family Court (1995), difficult contact cases
became known in Court circles as ‘intractable’ cases or 'complex' cases.
These were descriptors that now have very little currency in the literature.
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Figure 2

‘Low Conflict’ Families, Characteristics
and Suggested Parenting Plan

External Markers

Key Elements of a Parenting Plan

• Ongoing disputes of items of daily routine

• Possibility of joint and shared decision
making

• Use of supportive family and friendship
networks to limit conflict

• Possibility of equal time with both parents
based on the child’s needs

• Use of lawyers as a last resort

• Parenting plans to provide guidelines, but
allowing flexibility between parents

• Few court appearances

• Focus on contentious issues, leaving most
for the parents to negotiate

• No criminal activity linked to the custody
dispute
• No history of violence

Individual and Relationship
Characteristics

Referral to Community Resources

• Ability to separate the child’s needs from the
parents’ needs

• Mediation services

• Ability to validate the importance of the other
parent

• Individual and group counselling for
children and parents

• Conflict is resolved with only occasional
expressions of anger

• Parent education programs

• Negative emotions quickly brought under
control
• Ability to not say certain things in anger
• Patterns of protecting the child from angry
episodes
• Child functioning improves after a period of
adjustment
• Both parents can tolerate differences
• Ability to cooperate on child-related issues
• A resolution of personal issues

Source: Stewart, R. 2001, ‘The Early Identification and Streaming of Cases of High Conflict Separation and Divorce: A review, Report to
Family, Children and Youth Section’, Dept. Justice, Canada.

In response to the Australian Law Reform issue’s paper on Parent Child

Contact and the Family Court, the Family Court commissioned some research
into 1Intractable Access’. The consultants’ study, (Russel et al., undated, circa
1992), focussed on particular legal issues (eg. ‘intractable access’), particular
cases (eg. intractable cases) and particular litigants (intractable parties to
litigation). The term ‘intractable’ was for all purposes interchangeable with
‘high conflict’. The definition of intractability used at the time applied to
litigant parents was defined in behavioural terms as 'an inability to agree (or
accept) or maintain (or comply with) court orders in relation to access’
(Russell et al., c. 1992: 3). It should be noted that, in this context, the term
‘intractable’ was used specifically in connection with access (subsequently
termed 'contact' and recently amended to disputes about who the child
'spends time with'). It was not used in connection with parenting disputes
generally.

Russell et al. further stated that ‘it was expected that intractable cases would
be characterised by high frequency of appearance in court and/or high
utilisation rates of court counselling services’ (Russell, 1992: 3). The
consultant researchers grappled with the question of what constitutes
‘intractable’ access, by seeking responses from practitioners, court
counsellors, judges and others. They quoted individual responses. A former
Director of Court Counselling defined intractability as relating to ‘disputing
couples for whom there is no satisfactory answer from either legally
negotiated solutions or psychological counselling.’ She further stated that
the term could apply to parents who are in acute crisis after a period of
stability or those with chronic conflict that persists for years. Thus there is
the idea of unsatisfactoriness coupled with either acute or chronic conflict,
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the latter referring to either degree of conflict or duration. This research was
plagued by difficulties and was never finished. In reference to this research
the Australian Law Reform Commission (1 995:4) said that the Inquiry and the
consultants considered that the analysis 'raises as many questions as it
answers'.

Incidence of'high conflict'
In the psychological literature, incidence estimates vary. This is not
surprising given the lack of consistent criteria for the construct. Johnston
and Roseby (1 997) asserted that one quarter to one third of divorcing
couples report high degrees of hostility and discord over the daily lives of
their children many years after separation. They further stated that for about
one tenth of all divorcing couples ‘the unrelenting animosity will shadow the
entire growing up years of the children.’

Maccoby and Mnookin (1 992) in their large scale study of divorcing families
in two San Francisco Bay Area counties found that using three measures of
conflict: legal conflict, conflicted co-parenting and hostile attitudes, one
quarter of divorces were highly conflicted three-and-a-half years after the
separation. They also found that there was a subgroup of about ten percent
of all divorcing families who remained in ongoing 'high conflict'.

Ahrons (1 981) found that almost one third of families in her study remained
very hostile and conflicted over child rearing three to five years post
separation.
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The Australian Law Reform Commission (1995) in its research on complex
contact cases found it difficult to provide reliable estimates of incidence, but
concluded that at any one time about twenty percent of Family Court cases
were complex and about one to two percent were repeat application cases.
There are no other reliable estimates available for Australian populations. A
former Director of Court Counselling from Adelaide searched court records in
the early 1990s finding that five percent of parents who attended counselling
the previous year had started their association with the Family Court five
years previously and still had active files (Rudzitis, 1994).

Stewart (2001) reported that experts in Canada, testifying before the Special
Joint Committee, estimated that ten to fifteen percent of all divorcing
families in that country fell into a 'high conflict' category.

Thus, indications are that the incidence of 'high conflict' is somewhere
between ten and thirty-three percent of all cases, although the consensus is
that it is more likely to be towards the upper end of this continuum, and that
in approximately ten percent of cases the conflict persists over time.

Garrity and Baris (1 994) asserted that if conflict does not abate by the third
year after separation, then it is unlikely to abate without therapeutic
intervention.

Demographic factors associated with 'high conflict'
Generally speaking, the psychological literature has not identified
demographic variables which differentiate 'high conflict' families from 'low
conflict' families. Maccoby and Mnookin (1 992) who conducted a large-scale
survey of divorcing couples, found that parents with 'high' legal conflict did
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not differ from low legal conflict parents on any demographic variable.
Similarly there was no correlation of demographic factors with intractable
cases evident in the Parramatta research which was conducted in response to
the Australian Law Reform Commission's paper on difficult contact cases

A gender effect was found in the Maccoby and Mnookin study in which the
two variables most significantly related to legal conflict were the father’s
concern over the child’s well being in the mother’s household and the
father’s hostility towards the mother. They postulated, ‘It may well be that
the attitudes and behaviours of fathers, more than those of mothers, will
provide the key to understanding better how families with 'high' legal conflict
differ (Maccoby and Mnookin, 1992: 272).

Seminal work on a theoretical model of ‘high conflict’
Johnston and Campbell (1994 & 1988) have developed a psychodynamicallyoriented theoretical model, which they claim is predictive of 'high conflict'
(Figure 3). It is the only paradigm in the research literature which has not
only the capacity to evaluate the various factors which create and maintain
'high conflict' divorce disputes, but also claims to be predictive of 'high
conflict'. Family Court practitioners in the United States and Australia are
conversant with the model and use much of its theory to inform their
mediation and assessment practice. Johnston describes the model as a
‘complex, interactive and reciprocal one’ Qohnston, 1994). There are three
levels at which impasse (failure to resolve disputes) is said to occur: the
individual intra-psychic level, the interactional level and the external level of
the wider social sphere (see Figure 4). From this perspective, at the individual
(intra-psychic) level the conflict associated with separation (experienced as
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humiliation, grief and helplessness) interacts with vulnerabilities in the
character structure of some individuals, making them especially prone to
hostility and ongoing disputes. (Other psychologically oriented researchers
might describe this as failure of 'adjustment'). From this perspective, at the
interactional level the couple dynamics caused by the personal vulnerabilities
causes the parties to construct polarised views of each other which may
result in lack of co-operation or erupt into open hostility. These parents may
become convinced that they are fighting to protect the children from the
other parent. There may also be realistic concerns about the parenting
practices of the other parent whose parenting capacity may be diminished by
the very real stresses and hardships associated with separation. In addition
children may be exhibiting signs of their own stress which one parent may
interpret as a failure of parenting of the other parent. At the external social
level there are socio-economic stresses to negotiate. There are also seen to
be alliances formed with supportive others (personal and professional) who
reinforce the protagonists' world views. Going to the Family Court, which
essentially involves a contest between the parents, is seen to reinforce the
negative polarised view of the other parent. According to this perspective the
impasse may occur at any or all of these three levels for each of the parties.
Thus the notion that the model is 'complex, interactive and reciprocal'
(■
Figure 3).
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A Model of Individual and External Factors Predicting ‘High Conflict’ Divorce and Custody Disputes
Figure 3
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Figure 4

Theoretical Model of ‘High Conflict’
The Divorce Transition Impasse

External

Intrapsychic

Elements of the impasse occur at three
interacting levels:
• At the external level the dispute may be
fuelled by significant others who have
legitimated the claims of the disputant.
• The dysfunctional dynamics between
the ex-partners is represented at the
interactional level.
• Disputes may serve to manage intolerable
feelings in vulnerable parents at the
intra-psychic level

This model claims to have the capacity to inform practice either for individual
counselling or in a group setting. Johnston suggests that identifying the
impasses allows the therapist or the group facilitator to intervene
strategically with the client. By identifying the dynamics driving the conflict,
and educating the parent about these dynamics, the underlying issues can be
revealed, giving the conflicted parent the choice to respond more rationally.
This analysis is clearly from a psychological and psycho-dynamic orientation.

Madden-Derdich et al. (1999) also proposed a psychologically-oriented
family-systems based model of post-separation parenting conflict. They
asserted that the parents’ failure to establish relationship boundaries that
define the former spouse as a co-parent, but no longer a partner, is a major
source of post-divorce conflict. They tested four intrapersonal variables
(intensity of feeling for the former spouse, perceived financial strain,
satisfaction with parenting and satisfaction with custody) to see whether
these impacted on boundary ambiguity. Underpinning their research was the
notion that parents’ ability to renegotiate relationship boundaries in relation
to their parental and spousal roles influences the degree of conflict in the
co-parental relationship.

Parent Alienation Syndrome as a special case of 'high conflict'
Firmly positioned in the psychological tradition, Parent Alienation Syndrome
is a highly contested construct in post-separation theory and practice, and
the subject of much academic debate (Gardiner, 1992; Kelly & Johnson,
2001, Blank & Ney, 2006). From a psychological perspective, after separation
and divorce many children, especially those in 'high conflict' situations,
develop an alignment with one parent which can lead to wide ranging
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behaviours from longing to be with the preferred parent to refusing contact
with a parent altogether (Lampel, 1996). At the most extreme end of the
continuum are 'alienated' children. Parent Alienation Syndrome, first defined
by Gardiner (1 985) and later by others (Garrity and Baris, 1994, Turkat,
1994), refers to a special case of 'high conflict' post-separation situation in
which there is an attempt by one parent to alienate the child or children from
the other parent. Cartwright (1 993) described the process as a series of
programming techniques, such as brainwashing, as well as subconscious and
unconscious processes by the alienating parent, which combine with the
child’s own contribution to denigrating the 'offending' parent. As time
progresses, rather than the problem being ameliorated (as one might
expect), the condition is exacerbated (Cartwright, 1993: 209). Cartwright
concludes that forceful action is needed from the court to put an immediate
stop to the effects of alienation.

Johnston and Campbell (1 988) differed in their conceptualisation of the
factors leading to alignment with one parent, considering the child to be
aligned with the parent whom the child feels is more empathic. Their view is
that the preferred parent is not necessarily more manipulative than the other
parent. Lampel’s studies (1996) support Johnston and Campbell’s ‘empathy
driven model’ rather than Gardiner’s ‘manipulative-driven model.’

More recently there has been a robust debate in the literature about Parental
Alienation Syndrome with some clinicians claiming that it lacks empirical
support as a diagnostic category and arguing for its reformulation as 'the
alienated child' (Kelly & Johnston, 2001). A family systems analysis of 'the
alienated child' is proposed. The clinicians posit that some children resist
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contact with a parent for a variety of normal and realistic reasons or for
reasons that are consistent with their developmental stage. They believe that
estranged children may be reacting to a parent's domestic violence, abuse or
neglect. They distinguished 'estranged children' from the 'pathological'
construct of the 'alienated child' who, in a severe distortion of reality, has
grossly negative views about a parent for no apparent reason. The authors
stated that the phenomenon of the 'alienated child' usually occurs within a
'high conflict' context, its incidence being rare among the 'normal' population
of separating families.

Demonstrating that this is still a 'live' issue, and using a non-psychological
frame of reference, Blank and Ney (2006) criticised the two related constructs
of 'parental alienation' and 'the alienated child' on the grounds that these
constructs privilege medical and legal discourse over the interests of the
child, who is effectively marginalised and silenced in the process. This is
discussed in the next chapter.

THE COURT SYSTEM AND 'HIGH CONFLICT' FROM A
PSYCHOLOGICAL PERSPECTIVE
For several decades there has been concern expressed about the
appropriateness of the traditional adversarial system for resolution of family
disputes in Australia (Australian Law Reform Commission, 1997 &1 999;
Commonwealth of Australia, 2001, Family Court of Australia, 2006). It is
commonly thought that an adversarial system polarises parties’ positions,
making it more difficult for parents to co-operate in post-separation
parenting (McIntosh, 2006; Simons et al, 1990), and making relitigation and
even abduction of children, more likely to occur Qohnston et al, 1999).
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In line with a psychological orientation, it may be instructive to ask what
personal characteristics predispose people to go to court? One study by
Sarat (1 976) answers this question, not in relation to the family law
jurisdiction, but in small claims tribunals in the United States. Sarat
compared the characteristics of those parties who opted for litigation in
preference to choosing arbitration (the latter being relatively more private
and designed to arrive at a mutually acceptable solution and considered
therapeutic rather than judgemental). He found that the two groups of
people differed significantly in terms of their values, attitudes and beliefs.
Those who opted for adjudication were likely to have made few, or no,
previous attempts to resolve the disputed issues themselves. They expressed
more faith in the reasonableness of a third party, and his or her ability to
make distinctions between them, than in their own capacity to arrive at a
mutually satisfactory solution. Ross (1 985:82) asserted that 'they (the
litigators) have values in regard to problem solving styles which orient them
more towards conflict and third-party adjudication'. He found that the factor
which was the most predictive of whether a matter would proceed through
the adversarial system, was the decision by either party to retain a lawyer.
Sarat (1 976:361) says '...the decision to hire a lawyer may signify an
investment of resources greater than the monetary value of the case.' He
concluded that the way in which people respond to conflict expresses their
attitudes towards themselves, those with whom they are in conflict and the
procedures available to them.

Mnookin and Kornhauser (1 979) directed their theoretical inquiry specifically
to family law matters. Having argued for the relative advantages of
negotiated settlements in family matters over courtroom adjudication, they

60

turned their attention to the reasons why family law matters might be
litigated. They put forward five reasons, which take into account the highly
emotionally charged nature of family law. The first reason they posited was
spite, and the idea that family law litigants may be motivated by a desire to
punish the ex-spouse. Secondly was the distaste for negotiation such that a
third party agreement might be viewed by parties as more desirable than a
process that involves voluntary agreement with a (denigrated) ex-spouse.
This point has some common ground with Sarat's idea that some parties
have more faith in a third party than in their own ability to negotiate.
However Mnookin and Kornhauser's explanation takes into account the
highly emotionally charged nature of family law disputes, in which parties
may be aversive to dealing with one another, even through a third party
negotiator. Thirdly, there may be a breakdown in negotiations as a result of
'calling the bluff so that strategic behaviour may result in threats, which
cannot then be retracted. They posited that parties may not actually desire
adjudication, but may unwittingly place themselves in this position. A fourth
factor was uncertainty, and the related idea of risk preferences. When an
outcome is unknown (as in adjudication), whether parties decide to place
their matter in the hands of a third-party adjudicator depends on their
predisposition to take risks. Parties who are risk-averse are likely to opt for a
known, if slightly less satisfactory, negotiated outcome. Based on previous
studies, Mnookin and Kornhauser asserted that one or both parties usually
overestimate their chances of winning in court. Risk takers are likely to opt
for adjudication, all else being equal. Finally, there may exist a situation in
which there is no middle ground. The object of dispute (in this case the child)
cannot be divided in such a way as to satisfy both the parties. Mnookin and
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Kornhauser (1 979:975) asserted that 'optimal bargaining occurs when, in
economic terminology, nothing is indivisible.'

In response to these kinds of concerns, at the time of writing, Sydney and
Parramatta registries of the Family Court have implemented a new 'less
adversarial' approach to dealing with post-separation applications about
children called 'The Children's Cases Program' (Family Court of Australia,
2005). The Children's Cases Program is intended to offer shorter and earlier
hearings, simplicity and flexibility and potential cost savings to parents. A
major feature of the program is the proactive role taken by the judge who
decides what evidence is to be given, and the method and manner in which it
is given, in order to actively promote the child's best interest to the parents
in dispute, as opposed to one party 'winning' the case. Enabling legislation
has been enacted to allow this (Family Law Reform Qoint Parental
Responsibility) Act, 2006) and all children's cases filed in the Family Court
after 1st July, 2006 have been dealt with in this way.
Simons et al. (1 990:93) in their study of parents in Chicago undergoing
custody evaluation (family reports), found that the adversarial system could
magnify the conflict between parents, whereas the evaluation process
searches for areas of commonality in which the parents can co-operate. They
found that parents gave low ratings of satisfaction of their own lawyer, and
lower still for their ex partner’s lawyer, attitudes which may indicate some
uneasiness on the part of litigants with the adversarial system. Johnston
(1 994: 171) found that ‘the traditional adversarial process in the courts is
particularly fertile ground for the polarisation of perceptions and for the
hostility and combative stance which are hall marks of this ('high conflict')
group.’
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Koel et al (1994) in researching the legal system in general, and relitigation
in particular, found that families are required to return to court even in the
absence of conflict, in order to formalise legal changes in their post divorce
arrangements. Legal procedures, by their very nature, are often problematic
for separating parents. For instance, the adversarial nature of the legal
system encourages parties to perceive outcomes in terms of ‘winning' and
'losing’. Parents often feel they have not been heard or respected in a
courtroom setting and so dissatisfaction with courts is common and
sometimes passionately expressed, (personal communication with Family
Court counsellors, now called Family and Child Consultants). Relitigation can
result from orders being ambiguous or lacking in specificity (personal
communications with Family and Child Consultants), or alternatively, being
excessively rigid and detailed, and thus not responsive to altered
circumstances (Koel et al. 1994).

The 'prognosis' for 'high conflict'
The concept of 'prognosis' falls within a medical model and a psychological
frame of reference. Psychological research findings to date indicate a
relatively poor 'prognosis' for parents in 'high conflict'. Some clinicians and
researchers claim that it is doubtful that co-operative co-parenting
arrangements can be developed for these individuals without a great deal of
therapeutic and legal intervention Qohnston, 1995). Johnston maintained that
'high conflict' divorcing parents after intensive intervention at best become
disengaged and non-communicative with one another. This style of
co-parenting is sometimes referred to as ‘parallel parenting’ as opposed to
‘co-operative co-parenting’ (Fuhrmann & McGill, 1995). Some
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psychodynamically oriented clinicians see co-parenting approaches as
undermining an emotional divorce and keeping these parents 'in a constant
state of anxiety and negative anticipation' (Stacer & Stemen, 2000). They
advocate very strict protocols for communication for parents in 'high conflict'
and little or no face to face contact with each other.

Interventions for 'high conflict' disputes about children
The notion of 'intervention' or 'treatment' is another psychologically oriented
concept. Many intervention programs have been trialled, particularly in the
United States. One program, the Expedited Visitation Program in Arizona (Lie
et al. 1995) was a court-sponsored visitation program which succeeded in
significantly reducing children’s perception of parental conflict (suggesting
that there was an actual reduction in post-separation conflict). The authors
proposed two reasons for the perceived reduction in conflict. Firstly, when
some parents were able to exercise access to their children, which was
previously denied, the level of conflict between the parents diminished.
Secondly, it was proposed that the court's intervention imposed a structure
on families that assisted in reducing conflict.

Mathis in his emotively titled article, ‘Couples from Hell’ (1998) argued from
a family systems perspective that emotional attachment or ‘undifferentiation’
between separated spouses is the dynamic which underpins failed divorce
mediation. Clearly from a psychological perspective, he argues for more
sophisticated ways of working with these couples.

The Australian Law Reform Commission's (1 995) For the Sake of the Kids

Report recommended that a case team approach with a child’s interest
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coordinator be trialled. A range of services and management strategies was
recommended for further study. Funder (1 995) suggested that further
research is needed to identify potentially complex cases.

Johnston and Campbell made some advances with their Multi-family
Mediation Model Qohnston & Campbell, 1988), which was a
psychodynamically oriented groupwork treatment program in which a
children's group ran parallel with the parent groups. In the group meetings,
parents were given conceptual tools with which to gain some insight into
their own impasses. They were also given feedback about their children's
issues pertaining to the parents' post-separation conflict. This feedback, in
many cases, acted as leverage to move the parents from their fixed positions
and arrive at child-focussed arrangements for their children. The mutual
support of other group members was a significant dynamic. The model was
trialled in at least two Family Court registries in Australia, and found to be
somewhat successful, but was not pursued in the long-term because it was
seen to be too resource intensive at a time of cost restraint (anecdotal
evidence, not documented).

Clients and their lawyers from a psychological perspective
Typically the legal divorce and its ancillary matters represents the divorce
client’s first serious and prolonged involvement with the legal system
(Ingleby 1992, Sarat & Felstiner 1995). During the divorce process the
litigant confronts unknown rules and processes, often in austere
surroundings, which are orchestrated by strangers who have far reaching
powers of decision making over the divorce client’s life. This comes at a time
when the divorce client is often in a state of emotional crisis as an aftermath
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of the separation. Vulnerability can also result from the unfamiliarity of the
courts and the legal system. At a time of distress and uncertainty, many
clients choose to engage the services of a professional who has the status of
‘insider’ in the legal system.

Solicitors are central to the legal divorce process. They have multiple roles,
acting firstly as gatekeepers who allow lay persons access to the law,
secondly as mediators between the parties themselves and between parties
and the law, and finally as translators of personal conflicts into ‘legally
recognisable categories of dispute’ (Ingleby, 1992:1).

Sarat and Felstiner explored the experiences of forty divorce clients and their
lawyers in two US states in the mid 1980s. Counter intuitively the researchers
discovered the relationship of clients and their lawyers as necessarily a
conflicted one. Lawyers and clients have to work their way through the
separate social worlds of the client and the legal world of divorce to which
the lawyer speaks and provides access. During this dialogue ‘meanings’ are
‘offered, resisted and negotiated’ (Sarat & Felstiner, 1995: 143). A conflictual
negotiation takes place as clients seek to expand the 'conversation' to
include the causes of marriage failure and the relationship with their ex
spouse. In this dialogue the client uses the lawyer as a sounding board,
whereas lawyers are primarily, if not only, interested in those aspects of the
clients' lives that have tactical significance for the case.

During roughly the same period as Sarat and Felstiner's study, Ingleby’s
(1 992) exploratory study focussed on five lawyers in the United Kingdom
dealing with sixty files. He monitored the progress of the files, tracking the
day to day interactions of clients and lawyers and exploring the nature of
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solicitors’ out-of-court activity. Ingleby suggested that one cause of the
feelings of alienation and loss of control that clients are commonly reported
to feel in relation to their lawyers is the conflict between what the client
wants and what the client is entitled to (Ingleby, 1992: 136).

CONCLUSION
Understanding how separation and divorce is experienced intra-psychically is
vital to an understanding of how 'high conflict' is defined in the psychological
literature. It is one important reference point in framing 'high conflict'.

Knowing that, from a psychological perspective, separation and divorce is
experienced as a crisis, as an alarming assault on the self, that it involves the
dismantling of a shared reality that the individual has with an intimate, helps
to make sense of conflict behaviours and emotions which run high, and may
be played out in extreme behaviours.

According to the psychological literature being a parent, which is a
permanent status, complicates the separation process in preventing a 'clean
break' between the parents. Resistance under circumstances of psychological
assault is to be expected. In some ways these understandings trivialise the
expectations of harmonious divorce of policy makers and legislators.
Resistance (and counter attack) can take the form of conflict which may be
manifest in taking the former intimate, who has now suffered a negative
'makeover' (or reconstruction), to court.

Going to court poses many risks for novices. Research suggests that litigants
often have unrealistic hopes in going to court which the court cannot deliver.
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Going to court poses economic and emotional risks, but also poses the risk
that parent litigants may become caught in the maelstrom of entrenched
litigation.

The second part of the chapter attempted to define 'high conflict' from a
psychological perspective. Within this perspective, while conflict is a 'normal'
part of the divorce transition, separation is a dynamic process with conflict
heightening and abating with certain key events and experiences. Conflict
which does not abate (the notion of 'time' is introduced here) is often
conceived of as 'pathological'. A difficulty with research to date on 'high
conflict' is that it fails to distinguish between 'normal' and 'functional' conflict
and 'pathological' and 'dysfunctional' conflict. Also, despite the very high
incidence of family violence in separating families, and the fact that 'high
conflict' often carries connotations of violence, research on 'high conflict' has
failed to differentiate between family violence and non-violent forms of
conflict. Studies on relitigation have been canvassed looking for links
between relitigation and 'high conflict'. The problematic conclusion to be
drawn from trawling the literature is the absence o f consistent definitions o f
'high conflict'in the available research.

Thus, in this chapter the definition of 'high conflict' has been problematised.
Reviewing definitions of'high conflict' from a psychological perspective
several questions have been asked. For instance, to what extent is further
classification, in the form of typologies of conflict, helpful in understanding
the phenomenon of 'high conflict'? To what extent do the classifications of
'Parental Alienation Syndrome' or 'the Alienated Child' shed light on the
dynamics of 'high conflict' or are there other interests being served by these
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diagnostic categories? To what extent is 'high conflict' an artefact of the
individual's interface with an adversarial court system? What kinds of
personality structure do people have who are likely to seek an adjudicated
solution to personal problems? What is it about the parent litigant's
relationship with his or her own legal advocate that quells or fans the flame
of conflict? What is the 'prognosis' for 'high conflict? What interventions
reported in the literature have been found to be helpful?

The reader will find that the current research draws partly on psychological
understandings of'high conflict' in seeking to explore parent litigants'
personal experiences of the separation and its aftermath, both in the survey
and in the interviews, a fact that will become more apparent in the
methodology chapter (Chapter 5).
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CHAPTER 3:
FRAMING 'HIGH CONFLICT':

SOCIOLOGICAL AND SOCIO-LEGAL FACTORS THAT
ENABLE 'HIGH CONFLICT' POST SEPARATION
DISPUTES AT THE TURN OF THE CENTURY
‘The truth is, that the law is always approaching, and never reaching,
consistency, it is forever adopting new principles from life at one end, and it
always retains old ones from history at the other, which have not yet been
absorbed or sloughed off. It will become entirely consistent only when it
ceases to grow.’ (Holmes, 1949:36)

INTRODUCTION
To provide an additional 'frame' for 'high conflict', it is important to situate
family law developments within longer-term histories, in order to understand
what historical factors have shaped ideas and practices about family and
social relations at the end of the twentieth, and beginning of the twenty-first,
century. It may be instructive to discover how these ideas are reflected in the
current law, and may contribute to post-separation conflict (Smart, 2003).
Thus, in this chapter I have outlined some important ideas in relation to
rights, responsibilities and gender in a historical /legal framework.

It is argued that a number of historical, legal, political and economic factors
converge to have an enabling effect on the manifestation and enactment of
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protracted and/or highly emotionally charged legal disputes about children
in a way not hitherto evidenced in Australia.

NO FAULT DIVORCE
The legislation relating to the adoption of no fault divorce in Australia in the
late ‘70s was a radical departure from the past. Previously the onus had
been on the divorce applicant to prove to the court that certain grounds for
divorce, culpable actions by the other party, existed. Legislation for no fault
divorce in the United States predated that in Australia (1 969 in California),
and a parallel process was occurring in other western industrialised countries
(eg. the UK with the Matrimonial Causes Act, 1973). Not only did this
provoke alarm from certain interest groups and conservative elements in
society on moral grounds, but it also removed an important yardstick for
deciding who should have custody of children (now framed in terms of whom
children should 'live with'). This was because one of the significant factors
that the Court previously brought to bear on the question of with whom a
child should reside after separation, culpability of one of the parties, was
missing, and could no longer form the basis of the court's determination
(Van Krieken, 2005; Dewar,1998).

In addition, the new grounds for divorce, irretrievable breakdown of marriage
evidenced by a separation of one year, shifted the previously central question
of whether or not to allow the divorce, to matters relating to the welfare of
children, the division of property and the impact of the divorce on the family.
With the new clear cut, single ground for divorce, the emotional conflicts
generated by divorce per se, were no longer able to be played out in the
Court. It could be argued that, instead, these conflicts have been displaced
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onto litigation in children’s matters (Berns, 2000; Bourke, 1995). One
hypothesis that could be put forward, therefore, is that the aetiology of 'high
conflict' in children’s matters is fault free divorce.

THE NORMALISATION OF DIVORCE
After the enactment of the Family Law Act in 1975, there was a dramatic rise
in divorce applications (Weston & Qu, 2006; Melbourne Institute of Applied
Economic and Social Research, 2001). This was possibly because the
previous fault based divorce invaded people’s lives, was costly and
humiliating and thus encouraged people to remain in unhappy marriages.
The new no fault grounds for divorce were seen as liberating (Nicholson,
2000; Bracher et al., 1993).

Up until the 1960s, divorce in Australia was quite rare. In the first decade of
the twentieth century there were between three and four hundred divorces
granted annually in Australia. The number peaked in 1947 with 8,705
divorces granted, a statistic which is generally attributed to the disruptive
effect of the Second World War on relationships (Weston & Qu, 2006). The
divorce rate has increased dramatically since that time. Current projections
are that, in the population of babies being born now, thirty-two percent of
their marriages will end in divorce, if current divorce rates persist (Australian
Bureau of Statistics, 2006). However, opinions vary and projections are as
high as forty-three percent (Melbourne Institute of Applied Economic & Social
Research, 2001). The Principal Researcher of the Australian Institute of
Family Studies has called the increase in the divorce rate 'one of the most
spectacular family-related trends in the 20th Century' (Weston & Qu, 2006).
Currently the Family Court of Australia grants upwards of fifty thousand
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divorces annually, having granted 52,399 divorces in 2005 (Australian
Bureau of Statistics, 2006). In the United States the divorce rate is somewhat
higher at fifty-five percent, indicating that approximately one in two
marriages in that nation will end in divorce. Current Australian divorce rates
are well within the usual ranges for Western European nations, but below
American rates.

Approximately half of all divorces granted currently involve children.
In 2005, 49,358 Australian children experienced their parents' divorce
(Australian Bureau of Statistics, 2006). As the number of separations annually
is higher than the number of divorces, an additional unknown number of
children might be expected to be involved in their parents' separation each
year (Bagshaw et al. 2006). The large scale 2001 HILDA (Household, Income
and Labour Dynamics in Australia) survey showed that thirty-eight percent of
de facto relationships dissolved within five years of cohabitation (Australian
Institute of Family Studies, 2004).

The no fault grounds for divorce, and the high rate of divorce, have resulted
in divorce no longer being seen as deviant. Attempts have been made by
social scientists and helping professionals to 'normalise' divorce. Self help
manuals written for parents experiencing divorce abound. These manuals
typically argue for divorce as one of a number of possible paths in the life
cycle and an event that can be dealt with constructively (Gold, 1992; Ahrons,
1994).

However the prevalence of divorce, and the accompanying ‘normalisation’ of
divorce, does not seem to make the emotional experience of separation any
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easier for participants, most of whom experience separation and divorce as a
major life crisis (Byas, 2003; Amato, 2000; Jordan, 1996; Wallerstein & Kelly,
1980).

GENDER RELATIONS AND THE FAMILY
The bourgeois model of family life in the eighteenth and nineteenth centuries
emanated from the notion that men would provide for the economic needs of
the family through paid work outside the home and that women would
abstain from paid work and devote themselves to full time child rearing and
housekeeping. In actuality, many working class women could not live up to
these ideals, often providing domestic service for middle class and upper
class families or engaging in paid piecework at home. Nonetheless this was
the ideal.

In Australia, the introduction of the family wage in 1907, as the basic wage
for male workers, bolstered the ideal of male breadwinner and female
home-maker (Higgins & Morse, 2000). During the twentieth century,
manufacturing industries began to grow and men’s wages to improve.
Knowledge about contraception was enabling women to control family size
and have smaller families. Better economic conditions enabled more women
to adhere to the ideal of the female home-maker and male breadwinner with
women economically dependent on their husbands. Women were increasingly
encouraged to see home making as a career (Ellard, 1995: 22). This idea was
supported by society’s institutions including health and welfare agencies.
With the exception of the war effort (Sanson & Wise, 2001 ), there were
barriers to women's workforce participation as married women continued to
be discouraged to be in the workforce for much of the twentieth century.
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This is evidenced by the Australian Federal Public Service excluding married
women from its ranks until 1967. However there were voices of dissent as
the 'second wave' feminist movement generated various critiques regarding
presumptions about women's place in the home and the family (Van Krieken,
2005).

During the last quarter of a century this 'traditional' male
breadwinner/female home-maker model has been eroded in Western
societies (Sanson & Wise, 2001). A series of interlinked demographic,
economic and social trends underpins this change (Gray & Stanton, 2002).
In the early 1970s in Australia, a shortage in the labour market led to
legislation which was instrumental in drawing women back into the
workforce (Child Care Act (1 972)). In addition, women began to make
demands for equal pay and equal opportunity to enter professions that had
hitherto been the exclusive domain of men.

In relation to the introduction of the new family law in the late 70s, lobby
groups, including feminist groups, argued against the automatic right to
spousal maintenance for women, claiming that it was demeaning and
patronising for women (Behrens & Smyth, 1999). Spousal maintenance was
removed from the new law as an automatic right of women but was available
at judicial discretion.

After a decade or more of unsurpassed economic growth, economic
recessions in the '80s ensued, with restructuring of various industries. Many
male breadwinners lost their jobs. At the same time there were increasing
labour market opportunities for women, particularly in part-time work. In
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some cases, changes in labour market participation have led to virtual role
reversals in families, in which men have assumed far more of child caring
responsibilities than they had in the past. However, currently, with low
official unemployment rates, it would appear that this is relatively rare, at
least by choice, as in the 2001 HILDA study, only one percent of fathers
reported being at home full-time specifically to care for children (HILDA
survey, 2001).

Currently fifty-eight percent of all women with dependent children are in
paid work (Australian Bureau of Statistics, 2003). This trend is likely to
continue, not only because of the increasing need for more than one income
to meet the cost of living, but also because, with projections of an ageing
population and a falling birth rate, more tax payers will be encouraged into
the work force to support an increasing ratio of dependents to workers in the
population (Access Economics, 2006).

However it would appear that women’s increased participation in the
workforce had not diminished their domestic responsibilities (de Vaus, 2004;
Bittman et al. 2003; Bittman, 1991). Traditional male roles have not changed
radically and the model of father as primary breadwinner and mother as
primary carer and home-maker still prevails, in fact, if not in the rhetoric
(Hunter, 2005; Rhoades & Boyd, 2004). This is in spite of the fact that in
2004, fifty-eight percent of all mothers with dependent children were in
some form of paid work (Australian Bureau of Statistics, 2004). However,
currently rates of maternal employment are strongly related to the age of
children (Gray & Stanton, 2002), with a lower workforce participation rate of
mother with children in the 0-4 age groups, relative to the older age groups.
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Some late twentieth century household research has focused on how working
parents negotiate and maintain their arrangements for paid and unpaid
labour within households (Baxter, 2000; West & Zimmerman, 1987). Findings
are that couples organise their households so that mothers continue to do
most of the unpaid work, a purposive set of arrangements which West and
Zimmerman describe as 'doing gender', a kind of active gender construction,
which couples, apparently, subscribe to.

Chief Justice Nicholson of the Family Court, in an address entitled, ‘Families

in Crisis’ referred to the many changes families have confronted over the
previous several decades. In that address he questioned whether the
stereotypical nuclear family was ever, in fact, the norm, citing statistics which
showed that only thirty percent of families conformed to the profile of
employed father and unemployed mother at that time (Nicholson, 1996:201).

By way of summary, in 1990 Peter McDonald (1 990:1 3), head of the
Australian Institute of Family Studies, characterised the previous thirty years
as a period
‘marked by the rise of women’s liberation, the rapid spread of effective control
over fertility, availability of abortion, the rise of divorce and living together
relationships, the associated decline in the bread-winner model of family, a
declining birthrate, freer sexual relationships, tolerance of homosexuality,
delayed marriage, and the emergence of the legitimacy of being single.’

While structuralist explanations have been the dominant models with which
to describe these cultural shifts, some more sophisticated thinkers locate the
cultural shift within a broader sociological understanding of how motherhood
and fatherhood have changed (Smart, 2003:20).
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THE NEW FATHER
Culturally dominant forms of masculinity still support the ideal of the
traditional breadwinner father (de Vaus, 1997), however recent years have
seen a shift in the expectations for parental roles (McBride et al., 2005,
Foster et al., 2005). Economic imperatives, anti-discrimination legislation
which includes positive discrimination for women, and the women’s
liberation movement, have led many men to reinvent themselves and
challenge the old stereotypes.

The ‘new father’ is a term which has come into currency (Smart, 1989;
Rhoades, 2002). Scholars of fatherhood argue that many men are active
partners in parenthood, who directly influence their children’s development,
and that the modern family takes a variety of forms with the traditional
father-breadwinner and mother-home maker, only one of a possible variety
of forms (Parke, 1996).

Marsiglio (1 993) refers to the socially constructed nature of fatherhood
images, suggesting that, although the breadwinner role has been the
dominant ideal fatherhood image throughout US history, it has been
complemented at times with roles such as ‘moral overseer’, ‘sex-role model’
and the positive image of the nurturing ‘new father’. He further states that
while most scholars agree that fathers typically interact with their children
differently than mothers, a father’s gender is less important in influencing
his child's development than his qualities as a parent.

El lard (1995), in studying men's written submissions in 1991 to The Joint
Senate Select Committee on Certain Aspects o f the Operation and

78

Interpretation o f The Family Law Act 1975, found that petitioners adopted
differing constructions of fatherhood. Firstly, there was the notion of the
traditional father who has authority in the family mainly by virtue of his
status as a provider and secondly is ‘the new father’ whose role in the family
is the sharing of the nurture of children. Rather than using these two
constructions as mutually exclusive, men's submissions about custody,
access and maintenance, frequently appealed to both.

The phenomenon of the post-separation ‘disengaged father’ stands in stark
contrast to rallying calls from the men’s movement and father’s groups
towards increased involvement of fathers in the lives of their children (Kruk,
1994:1 6). Perhaps this is an unexpected corollary of the phenomenon of the
'engaged' new father. Research shows (Kruk, 1994) that in the United States
half of non-custodial fathers gradually lose contact with their children and
that previously highly engaged fathers, who were more androgynous in their
orientation, were more likely than others to do so. He sees this as a result of
a combination of structural constraints and fathers’ own psychological
responses to the loss of the pre-separation father-child relationship.
In Australia, the most recent statistics indicate that more than one-third of
children whose parents do not live together do not see their fathers (Smyth &
Parkinson, 2003).

GENDER BIAS IN FAMILY LAW
There is a perception, promulgated particularly by the men’s lobby in
Australia, that Family Law favours women, especially where children are
concerned (Melville & Hunter, 2001; Kaye & Tolmie, 1998; El lard, 1995).
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Leaving the question of the validity of this perception aside temporarily,
historically it was not always thus.

Until well into the twentieth century, it was the father’s right and
responsibility to care for his dependents. One could say that he had a
proprietorial attitude to his wife and children and his traditional right to the
custody of his children appears to have been in the nature of a property right
(Goldstein, 1994). Until well into the nineteenth century, in Britain and
Australia, fathers were legally the custodians of their children and thus
automatically had legal custody once a couple divorced or separated (Ellard,
1995; Goldstein et al, 1994). This right was based on common law rather than
statute.

During the nineteenth century, ideas about child rearing changed. Mason
(1994) cites the mass media, particularly magazines, as popularising the
notion that mothers were naturally suited to care for children in the tender
years. 'The tender years doctrine' was a legal presumption that children of
tender years, that is under seven, should reside with their mothers unless the
mother was in some way ‘unfit’. In 1939 the British Parliament passed a law
reflecting the tender years doctrine. The rise of the social sciences,
developmental psychology, social work and philanthropy played no small
part in espousing mothers as better equipped than fathers for the primary
care o f children (Smart, 2003:26).

Gradually the tender years doctrine began to give way to a preference for the
mother as carer not only for younger, but also for older children (Goldstein et
al., 1994:39). Over a fifty year period from around 1920, custody tended to
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be granted to mothers, in the absence of any disqualifying factors. This was,
however, in the presence of a non-sexist standard in some states in the
United States, where judges nonetheless tended to favour custodial mothers.

The passing of the Custody Act 1894 gave Australian women the first
opportunity to seek custody of their children if they could prove the
unsuitability of the father or that the child would benefit from staying with
her. To be successful, the mother had to be of impeccable moral character.
Adultery meant that a woman, but not a man, had to forfeit her right to
custody.

The Australian Guardianship of Infants Act in 1934, introduced the notion in
law that children had separate and paramount rights in custody decisions,
and granted equal rights to men and women in custody disputes. Fathers
made claims to custody based on their role as provider, whereas mothers
were more likely to argue for their natural capacity to care for young
children. However, as previously, women had to forgo any claim to custody if
they were found to be responsible for the marriage breakdown.

In England and the United States the principle of mothers’ and fathers’ equal
claims to custody had become law as early as the 1920s but it was not until
the 1960s and 1970s that it became the dominant doctrine. Recent
commentators suggest that many decision makers still do not wholly accept
this doctrine Games, 2005).

Smart (2003:20) calls for a 'broader sociological understanding' of how
motherhood and fatherhood have changed, processes which were paralleled
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by the transformation of the significance of children and childhood. This
'ideology of motherhood' (Wearing, 1984) has not been universally supported
by mothers, as 'second wave' feminists rejected it as a source of patriarchal
oppression. It is an interesting irony that militant fathers who oppose the
ideology of motherhood, blame feminists for the cause of their
marginalisation, a view which results from their collective mistaken reading
of history (Smart, 2003: 26). Rather than understanding family law
skirmishes and battles as symptomatic of 'simple, universal gender conflict',
she argues that they result from cultural and ideological shifts in meaning.
(Smart, 2003:22).

Melville and Hunter (2001) see men's claims about gender bias as located
within a broader backlash against feminism. They argue that the myths about
gender bias do not stand up to empirical testing. They call for an
understanding of the complicated ways in which the mythologies of gender
bias against men operate, and insights into how the claims are produced.
They also call for an examination of the deeper beliefs that underpin the
myths of gender bias in family law and the Family Court, which have their
roots in structural gender inequalities in society.

THE FAMILY LAW ACT 1975
The Family Law Act operates with the assumption of formal equality between
fathers and mothers, which gives mothers and fathers equal parenting rights
(Rhoades, 2000). Disputes about children are decided within a judicial
discretionary system, which nonetheless has certain guidelines. Until
recently the Court was bound to consider: the nature of the child’s
relationship with each of the parents, the effect of separation from either
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parent on the child, the attitudes of each of the parents to the child and to
the responsibilities of parenthood, the capacity of each of the parents to
meet the needs of the child, including emotional and intellectual needs, the
need to protect the child from emotional harm (Family Law Act 1975, S.68F).

Five to ten percent of the parenting applications which are made to the Court
under the Family Law Act proceed to hearing. In the '80s and '90s men were
successful in contested residence applications in approximately one third of
cases (Bordow, 1994; Horwill & Bordow, 1983), a finding which was
comparable with other Western nations. In the analyses cited, men were
awarded the residence of at least one child in forty-seven percent of
residence applications. According to the latest available statistics on this
issue (Family Court of Australia, 2003), twenty-two percent of fathers were
successful in contested residence matters compared to sixty-nine percent of
mothers (in the remainder of cases, residence was awarded to parties other
than parents).

The fact that between seventy and eighty percent of resident parents
(residing with a//children) are mothers, has enabled fathers' groups to argue
that the Family Court is operating from a gender bias in favour of women.
This is notwithstanding that when orders are made by consent, or even
without involving the Court, the vast majority of parents favour arrangements
in which the mother is the primary carer (Smyth et. al., 2001 b).

Some commentators question the extent to which the maternal presumption
still operates in subtle ways. Sorensen et al. (1 997) in a sample of 'high
conflict' parents who had been referred to the guardian ad litem program for
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evaluation in Florida found that there was no significant difference in the
award of custody to mothers and fathers. The researchers say this is
consistent with research indicating that judges do not favour mothers in
making custody determinations. However, they found that father custody was
more likely to be awarded when the father had been involved in childcare
prior to the divorce and in cases in which mothers' parenting had been
deemed less effective. They further stated that judges appeared to doubt
fathers’ parenting abilities more than those of mothers. Father-custody was
linked to evidence suggesting maternal parenting deficits and more likely
when the father was bolstered by social supports and had more than one
child. They suggested that judges were more sceptical of strong father-child
bonding. Using a small sample of Australian appeal judgements analysed
qualitatively, Moloney (2000) found that, while residence on appeal was
awarded to mothers and fathers in equivalent percentages, the statistics
should not be interpreted simplistically. Judges' rationales (evident from their
judgements) showed particular trends which indicated that traditional
constructions of motherhood persist, and that fathers' nurturing roles are
viewed with scepticism (Moloney, 2000). Similar findings were made by
Berns (1 991), an Australian socio-legal academic, who after her analysis of a
small sample of Family Court judgements, scathingly suggested that it would
appear most judges seemed to believe that children's interests would be
advanced by living in the patriarchal household romanticised by Rousseau
(Berns, 1991:255).

Similar statistical parities were published by a director of research of the
Family Court, although she interpreted the data as indicating 'maternal
preference in another form'. Insofar as judges were found to be valuing and
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rewarding nurturing, caretaking and the quality of parent-child relationships,
they were indirectly rewarding the primary caretaker role, which in most
families falls to the mother (Bordow, 1994:261). She also argued that the fact
that the great majority of parents who agree on post-separation parenting
arrangements consensually, predominantly choose the mother as primary
caretaker, reflects a community's consensus about a cultural view of parental
roles.
the mother's cultural advantage presumably arises from a common cultural
view on parental roles, whereby it is believed that she has more opportunity to
maintain a close and nurturing relationship with her children,' (Bordow,
1994:261).

Simons et al (1 990:90) reported in relation to a study of 'high conflict'
litigants undergoing custody evaluations by psychiatrists in Chicago
‘We have observed that during evaluations mothers approached custody as
though it were a foregone conclusion that they would receive it, while fathers
viewed anything beyond weekend visitation as a victory,’ (Simons et al.
1990:90).

Thus, while family law, as it pertains to children, is framed from a legislative
point of view in a gender-neutral way, the discretionary aspects of judicial
decision making paints a much more complex picture. It would appear that a
de facto maternal presumption persists into the twenty-first century, or else
a judicial and societal bias towards a kind of parenting style which has been
stereotypically ascribed to mothers. Despite the legal and social changes of
the last thirty years, cultural assumptions about the structure of economic
roles and caring roles in the family would appear to remain gendered.

Jo int custody and its variants (joint residence, shared care, joint parental
responsibility) are sets of arrangements whereby parents share equally the
rights and obligations of parenthood, and are examples of the egalitarian
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standard in practice. From 1980 Californian law has had a presumption in
favour of joint custody. In Australia since the Family Law Act (1 975), the
norm was for there to be joint guardianship and sole custody. Guardianship
referred to making the major decisions which affect a child's life, for instance
decisions about education or major medical treatment. When, in 1995, the
terms guardianship and custody were abandoned in favour of less
proprietorial terms, the notion of guardianship was abandoned. The 2006
amendments reinstate the principle of shared responsibility for major
decisions. The new legislation also foregrounds the idea that children's best
interests are ideally served by the meaningful participation of both parents,
with the caveat that the child should be safe from harm.

THE CONTESTABILITY OF DECISION MAKING IN CHILDREN’S
MATTERS & THE ASCENDANCY OF THE SOCIAL SCIENCES
In the absence of the old yardsticks, and with the new credo of ‘the welfare
of the child’ and more recently, ‘the best interests of the child’ as the
paramount consideration, decision making in children's cases has become
more complex. In the absence of gender presumptions to guide decision
making, or findings of fault, instead there is an increasing reliance on what
one Family Court judge has referred to as ‘social facts’, by which he meant
understandings relating to human behaviour that are informed by history,
psychology, sociology, political science and anthropology (Mullane, 1998).

In family law mediation, negotiation and adjudication, understandings drawn
from the social sciences are applied to individual cases, leading to an
individualised approach to decisions about with whom children will reside
and how much time they will spend with the non-resident parent (Goldstein
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et al. 1994:43). However 'facts' drawn from the social sciences are inherently
problematic. This is because they are contestable, and in fact are routinely
contested by academics and researchers in journals and academic debates.
Social science findings are also sometimes perceived to lack the scientific
certainly of some other branches of science. There is also the question of the
extent to which judicial officers utilise the knowledge claimed by social
scientists. In his empirical study, Mullane, a Family Court judge, found that
instead of relying on the actual scientific evidence, judges often relied on
their own beliefs or 'private knowledge' of what the research showed in
making findings of'social fact' (Mullane, 1998). From his investigations,
neither do litigants or lawyers avail themselves of the opportunities provided
through the law for them to prove findings from the social sciences in their
own cases, or the cases they are running. He called for a greater accessibility
to, and use of, social science research by lawyers and judges in the
Australian context.

Sorenson et al. (1 997:20) in the United States found some evidence for the
influence of social science research in judicial determinations but also found
significant deficits in that regard. Information relevant to children’s post
divorce adjustment is included in legal guidelines in that part of the United
States and judges' determinations are frequently consistent with those
guidelines. However this study found that important information relevant to
child development was neglected in judgements, such as the impact of
conflict (widely held to be the primary predictor of children’s adjustment)
and the effect of parents' substance abuse on children and their own
parenting capacity. They were also critical that recommendations for
treatment were frequently overlooked.
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It is perhaps a truism that the findings of social science research can be open
to different interpretations, and that there can be different ways of looking at
the same phenomenon, depending on the world-view or ideological
framework to which one subscribes. This is particularly pertinent when
judges hear the expert testimony of medical practitioners, psychologists and
social workers; similarly, when academic lawyers or social scientists discuss
or critique research findings in academic journals. An example of the latter is
that in discussing the overnight contact of small children with their
non-resident parent, Altobelli refers to 'orthodox or conventional views' and
'heterodox or unconventional views' (Altobelli, 2004:1). Some possible
explanations for these two perspectives ('orthodox' and 'heterodox') are that
social science findings might change as new research becomes available;
alternatively, research might become open to challenge because of its
methods or different thinking about the issue; research findings may be
misunderstood or misused. It could also be the case that practitioners may
not be aware of the most recent research on child development and thus may
be operating from old paradigms.

In the case of 'blanket restrictions' (Warshak, 2000: 434) (restricting
overnight contact of very young children with their non-resident parent) the
commentator asks whether 'intellectual dishonesty, professional bias and the
uncritical acceptance of traditional guidelines' might be operating, in short
the triumph of ideology over common sense. The point being made is that
the contestability of some social science research gives further scope for
conflict.
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Some influential research, which was widely invoked to support a particular
model of custody, developed the concept of the 'psychological parent'
(Goldstein et. al. 1973), who was perceived as the one individual to whom the
child was most closely attached. In the researchers' opinion, and in order to
avoid loyalty conflicts in the child, this person should have total, and if
necessary, exclusive custody rights, including the right to deny the other
parent's visitation, if they judged it in the child's best interests to do so. This
social science research, which was widely influential for a time (Mason,
1994), is rejected today in favour of joint parenting models, which not only
are in line with much contemporary social science research, but also have
political and cost-saving imperatives for governments, who want biological
parents to be economically responsible for their offspring.

Another example of a contested issue is the lively debate on the correct
procedure in cases of'parental alienation' and indeed the debate on whether
such a diagnostic category really exists, and if it does, the question of whose
interests are served by it (Blank & Ney, 2006; Johnston & Kelly, 2004,
Gardiner, 1992).

Despite, and perhaps because of, the strong influence of social science in the
adjudication of children's cases in the Family Court, the role of social
scientists in the court system has been critiqued (Blank & Ney, 2006) and
criticised for counsellors and experts having, in effect, become ‘substitute
decision makers, ultimately, replacing judges as the final arbiters of child
custody' (Fineman, 1988: 741). While this could be seen as an
over-statement, the point is that in post-separation children's cases, social
science, which is inherently contestable, continues to be 'on the ascent'.
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LEGISLATION WHICH ENABLES DISPUTES
In 1995 reforms to the Family Law Act were enacted, which were aimed, in
part, at reducing the number of disputes by changing the language in which
substantive family law issues relating to children were framed. The terms
‘guardianship’, ‘custody’ and ‘access’ were seen as having proprietorial
connotations, and following the lead of the UK Children's Act (1 989), were
changed to the more neutral ‘residence’ and ‘contact’. At the same time
parents were said to have 'responsibilities' in relation to their children, rather
than 'rights'. Such 'responsibilities' were said to be ‘shared’.

An unintended consequence of the Family Law Reform Act 1995 is that it has
actually led to increased post separation disputing between parents (Rhoades
et al, 2000; Berns, 1999). The Reform Act was enacted in part to change legal
culture, legal practice and community expectations (Rhoades

et al, 2000).

The Act legislated for shared parental responsibility but omitted to detail
how this would translate into action. Rhoades

et al in reviewing the

operation of the Reform Act 1995 found there to be multiple, conflicting
interpretations of the provisions of the Reform Act by judges, lawyers,
parents, counsellors and Centrelink staff, which have led to an increase in
applications to the Court.

Some non-custodial parents believed that the Act allowed them to have half
time with their children and a right to be consulted about the day-to-day
activities of the child, a circumstance which would allow them more control
over the resident parent than ever before. Some commentators suggest that
the new laws at that time provided scope for an abusive controlling
non-resident parent to challenge the resident parent’s care giving and could
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lead to controlling behaviour in the non-resident parent initiating court
actions (Berns,l 999:24, Melville & Hunter, 2001:1 29).

In addition there was found to be an increase in the number of applications
for detailed specific issues orders (sometimes of a minor nature) since the
reforms were enacted, whereas previously these kinds of orders were used to
regulate longer-term issues of more substance (Harrison et al., 1997).

LEGISLATING FOR CULTURAL CHANGE
Currently the government is implementing its 'bold new reform agenda'
(Turnbull, 2006) reified in the Family Law Amendment (Shared Parental
Responsibility) B ill2005. This legislation which amends the 1975 Family Law

Act represents both a 'generational change in family law' and an explicit
attempt at 'cultural change' in the management of family separation away
from litigation and towards cooperative parenting (Ruddock, 2005). While
heralded as a radical change in policy, the government and Family Court have
always promoted primary dispute resolution as preferable to litigation and as
integral to its case management in the Family Court (Nicholson & Harrison,
2000). However the government continued to have ongoing concerns about
the high levels of family law litigation, which it hopes to stem with the new
laws, which are supported by the establishment of a new institution off-site
from the Court, in the form of sixty-five shopfront style Family Relations
Centres. Since July 2006 prospective litigants have required certification that
they have attempted mediation before they can file an application with the
Court.
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The Family Court has also always promoted the idea that children's best
interests are ideally served by the meaningful involvement of both parents,
safety issues permitting, a tenet which became enshrined in legislation in
1995 Family Law Reform Act. The title of the new Act foregrounds the
government's agenda that the responsibility of children should be shared
between two parents. Critics suggest that it may serve to embolden
disaffected fathers who have perceived gender bias in family law. Some
commentators see the proposed legislation as 'pandering' to militant father's
groups who have put pressure on the government to take up their agenda
(Bourke, 2006). However the new legislation did not support the more radical
presumption of fifty/fifty joint care, as sought by the men's lobby (Australian
Parliament House of Representatives Standing Committee on Family and
Community Affairs, 2003; Kaye & Tolmie, 1998; Craycar, 1989), but in effect
covers what was known before the 1995 amendments as 'guardianship'.

What is radical is that with the new legislation the Court is bound to
'consider' making an order that the child spends 'substantial time with each
parent' taking into account whether this is reasonably practicable and in the
child's best interests. Some legal academics see a move away from discretion
to rules in family law, with 'fixed starting points' and firmer guidelines as
holding out the promise of more predictable and just outcomes than
achieved with the 1970s discretionary model (Dewar, 1998, Fineman.l 988).
If the task of modern family law is to 'set the tone for private ordering', as
Dewar suggests (1 998), for the vast majority of (non-litigating) couples to
'bargain in the shadow of the law', then set guidelines and rules indeed may
be helpful. However, even with a fixed starting point, there is much
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discretionary material in individual cases, which will almost certainly be an
incentive to litigation, and thus heighten conflict.

At the same time the legislation elevates as a primary consideration the need
to protect the child from direct or indirect exposure to violence or
maltreatment. This may have the effect of addressing the 'serious flaws' in
the previous amendments which were vociferously critiqued by advocates
from women's groups and feminist academic lawyers (Rhoades, Graycar &
Harrison, 2001 and 2000; Harrison & Graycar, 1997).

The new legislation promotes a less adversarial approach to hearings in
children's matters by amending the laws of evidence to allow judges to
conduct cases in which there is consent by both parties.

Another interesting aspect of the new law is that it very cleverly sidesteps the
issue of terminology relating to children after separation, which can be seen
to exacerbate conflict. Whereas the previous amendments sought to detract
from the proprietorial implications of 'custody' and 'access' by replacing
them with the more neutral 'residence' and 'contact' (Family Law Reform Act
1995), the new legislation avoids explicit terms altogether, instead opting for
value neutral verbs such as 'lives with' and 'spends time with'. There is an
explicit admission that the previous attempts did not achieve the desired
cultural change (Ruddock, 2006:21) and hence the renewed attempt to
lessen conflict through language.

To what extent is there the potential for the legislation to be poorly
understood by disaffected non-resident fathers, particularly those
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self-represented fathers who, without the benefit of legal advice, may see
the new laws as a 'green light' to pursue unmeritorious claims for equal or
shared care? It is argued that it is important to distinguish between what the
law says and what the community thinks the law says (Bourke, 2006). If the
new legislation is poorly understood, it could prove to be a catalyst for
conflict, just as the 1995 amendments produced an increase in children's
applications (Rhoades, 2002; Rhoades, Graycar & Harrison, 2001 and 2000,
Nicholson, 2000).

While it may be too early for the publication of scholarly critiques of the new
law, a response to the exposure draft by a committee of academic lawyers
and social scientists raised several concerns. In particular they were
concerned that the legislation's improved provision regarding safety of
mothers and children might be overwhelmed by the 'equal parenting'
message (Banks et al, 2005). They also raised concerns about the compulsory
nature of family dispute resolution (the new nomenclature for 'primary
dispute resolution') and the potential for power differentials between the
parties to result in unjust and unworkable arrangements. They also called for
the legislation to be more explicit about the major pre-requisites and
contra-indications to children spending substantial time with each parent.

CONCLUSION
This chapter began by in effect asking a socio-legal question: What are the
factors in society and in the legal system which have facilitated
post-separation conflict at the turn of the century? An attempt has been
made to draw several threads together, which each answer part of the
question.
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Firstly in legislating for no fault divorce in 1975 the Government removed an
important yardstick for deciding the post-separation arrangements for
children. This meant that judges had to fall back on case law which takes
place within a discretionary system based largely on their own knowledge
and beliefs about what is in children's best interests (Mullane, 1998). Despite
calls for (Fineman, 1988) and evidence that (Dewar, 1998) family law is
becoming more rule-bound, the discretionary nature of the family law
jurisdiction is enshrined in legislation (Nicholson & Harrison, 2000), making
the outcomes of contested cases to some extent unpredictable and in this
sense inviting conflict and contest.

A critical lens has been applied to social science material, which has been
increasingly available in the last thirty years to provide information for
post-separation decision making. For example information on child
development is readily available, as is information on the effects of conflict
on children and children witnessing violence. There is also a burgeoning
literature on the impact of violence and abuse on mothers' parenting
capacities. However social science has not proved to be a panacea, because it
is inherently contestable, and also can be viewed through different
ideological lenses to provide answers that suit the inquirer.

There have been many legislative changes over the years and many issues
papers and reviews which attempt to improve family law, removing injustices
and contradictions, and keeping up with contemporary trends in society. In
an apparently 'post-modern moment', Oliver Wendell Holmes stated over a
hundred years ago, that the law is always evolving — 'always approaching
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and never reaching consistency' (Holmes 1949:36). Law reforms are enacted
after the input and contest of many interest groups.

On the one hand is the thrust of the Government with its agenda to minimise
the cost to the public purse. Litigation is costly and has always been
discouraged. The difficulty of obtaining grants of legal aid attests to this. The
Government's new policy to set up sixty-five new family resolution centres is
an attempt to change the culture of separation away from the 'knee jerk'
response to litigate and towards rational information gathering and seeking
assistance from community counselling and mediation services. On the other
hand are the representations of community groups — and what may be
broadly and crudely called the feminist lobby and the men's lobby. It is
argued that the public submission process advantages well-organised vocal
groups (Kaye & Tolmie, 1998:26). Women's groups are apparently less well
organised evidenced by their not being typically well represented in formal
submissions for law reform. The men's lobby in Australia by comparison have
become extremely well organised and non-resident parents (mainly men)
were responsible for fifty-three percent of submissions to the Joint Select
Committee on Certain Aspects of the Operation and interpretation of Family
Law on Child Support (Kaye & Tolmie, 1998). There is a perception in some
quarters that the current reforms have bowed to pressure from the men's
lobby and that the new 'shared parenting' amendments 'articulate well' with
current arguments by fathers' groups and others about fatherlessness
(Hunter, 2005).

Some twenty-first century men are claiming new forms of masculinities,
including 'the new father'. However this is just one form and empirical
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evidence suggests that it is not as pervasive as the rhetoric might suggest.
Conflict results from the inconsistency produced by the juxtaposition of the
formal gender neutrality of the Family Law Act with the structural gender
inequalities in society, as well as pervasive ideas of the construction of
motherhood and fatherhood. These meanings or constructions circulate in
society and influence those making informal post-separation arrangements,
litigants and the judiciary alike. This theme will be returned to in the next
chapter.

The public debate remains superficial, and is often based on individual cases
publicised in the media. 'Gender wars' in the Family Court are a 'fact' that
'everybody knows' (Melville & Flunter, 2001) but the existence of
institutionalised gender bias in the Family Court is not borne out by empirical
research. There appears to be little critique of the concept of gender bias or
the structural inequalities in society which give rise to it.

Some sociological analysis shows us that when norm violation occurs, (some
good examples are divorce itself, and the high participation rates of women
of all ages in the workforce during the last thirty years), the meaning of
obeying the norm changes, and at some point it becomes pointless to obey,
or subscribe to, the norm (Finkelstein & Goodwin, 2005). At some point the
gap between changing behaviour and normative expectation becomes too
great and 'the rupture gives rise to a new set of normative expectations'
(Lewis, 2005). This is a normal process of social change. Conflict arises when
many changes occur so rapidly that social practices are in a state of flux as
has occurred in the last thirty years in Australia and other Western nations.
This social change has been so radical that the contemporary historian
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Fukuyama has called it 'the great disruption' (Eekelaar, 2005). The law
confirms established norms or legitimates new ones (Smart, 2003: 22). The
way in which social changes interact with normative prescriptions and the law
is exceedingly complex (Lewis, 2005).

The next chapter will sharpen the focus on the social but also take in aspects
of the psychological. To further problematise perspectives about 'high
conflict' 'conversations' or messages, which circulate widely in society, and
which impact on people and in many cases inform people's actions more
powerfully than legislative reforms, will be looked at. Thus a very different
lens will be used in providing a 'frame' for 'high conflict'.
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CHAPTER 4:
FRAMING 'HIGH CONFLICT':
SEPARATION CONFLICT AND THE PSYCHO-SOCIAL

"... the individual is supplied with specific sets of typifications and criteria of
relevance, pre-defined for him by the society and made available to him for the
ordering of his everyday life. '(Berger & Kellner, 1964:303)

INTRODUCTION
This section highlights psycho-social perspectives which claim that the
dominant messages in our culture affect our beliefs about motherhood,
fatherhood, family, separation and its aftermath and may well have a role in
shaping parents ’ litigating behaviours about their children after separation. It

may appear initially that there some overlap with the material in the previous
chapter. However, this chapter brings a different lens to bear on the topic, in
order to view some of the same phenomena from a different perspective.
Much of the material in this chapter has been drawn from the work of English
sociologists who have written about family law and the psycho-social.

According to a psycho-social perspective (Brown & Day Sclater, 1999; Day
Sclater, 1999a), litigating behaviours not only arise within the individual, as
she or he struggles with the losses entailed in the divorce and the necessary
reconstruction of self as an identity separate from the other, but also occur
as an artefact of the society in which disputing occurs. To some extent the
parties to a dispute have to enlist the help of some normative expectations,
and jump the hurdles of others, in order to justify their position. In some
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cases the messages society conveys are themselves contradictory, thus
creating confusion for parents as they seek validation for their experiences
and decisions. The usefulness of this is to illustrate the complex societal
forces at work in shaping litigating behaviour and to dispel the myth that
'high conflict' litigants are simply ‘mad’ or ‘bad’. A psycho-social approach
leads one to acknowledge the role of dominant social constructions and
cultural images in contributing to personal psychological states (Day Sclater,
1999a & 1999b).

SOCIAL 'DISCOURSES'
In a now famous paper on 'Marriage and the Construction of Reality', Berger
and Kellner in discussing the process of an individual’s construction of a
consistent and meaningful reality, alluded to 'a system of ready made
typifications, through which innumerable experiences come to be ordered'
(Berger & Kellner 1966:303). They went on to say that these typifications are
held in common by members of a society, acquiring not only the character of
objectivity but also 'being taken for granted as the world tout court, the only
world that normal men (sic) can conceive of.'

Conceptually this can be conceived of as one of the precursors to 'discourses'
used in post-structuralist literature. 'Discourse' can have many meanings.
However, one interpretation developed by Day Sclater (1 999a) refers to a set
of meanings that articulate more widely than on an individual level, that
individuals participate in. Day Sclater cails these 'social discourses', by which
she means 'culturally available frameworks for understanding experience'
(Day Sclater, 1999a:l 26). People interpret, and make sense of their lives, by
constructing personal meanings about their experiences. They draw on
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societal 'discourses' in order to do this. These are the 'culturally available
frameworks', which are used as reference points for the individual.

Using the lens of an interpretative framework, it is possible to observe the
links between law and society, particularly the clusters of beliefs, and social
constructions held by people in society.
'... there seems to be much more to divorce, psychologically speaking, than
coming to terms with 'loss', and the processes involved may usefully be seen in
terms of interpretation and reinterpretation, of construction and reconstruction
of self, as the subject searches for personal meanings to make a coherent story
about what has happened to them' (Day Sclater.l 997: 427).

According to this perspective, through this interpretive process new forms of
subjectivity are constructed and made available to be claimed (Day Sclater,
1999a). Participants' answers to questions can be conceptualised as
narratives or stories (Mishler, 1986:234). The adoption of a narrative
approach to interview data treats survey or interview responses as text to be
interpreted; it assists in contextualising peoples' experiences, and enables
personal meanings to be explored. In the telling of one's personal story,
one's experiences 'can be made coherent and meaningful and particular
identities can be constructed and claimed' (Day Sclater, 1997:425).

In all the women Day Sclater interviewed, divorce stories appear as part of an
ongoing interpretive process (Day Sclater, 1997:426). In Day Sclater's
narrative approach to divorce, the psychology of divorce overlaps with the
social — it is psycho-social; but neither the social nor the individual is
privileged one over the other. Widely shared conceptions and narratives
about divorce pervade our culture, providing resources for people to draw on
in constructing their own life's stories. These social scripts are templates for
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meaning making. Meanings cannot only be transmitted at a societal level but
also be transmitted down in families and may act to resist more widespread
cultural change. Smart (2003:24) suggested that 'this history is part of our
living present' because people carry their biographies and the parents'
biographies with them, in effect producing 'private and local cultures of
marriage and divorce' which can be resistant to change, despite changing
laws and law reform (Smart 2003:24).

Individuals have choices about how they position themselves in relation to
prevailing social assumptions and expectations. They may choose to accept
them, which in turn can inform and shape their behaviour. Accepting them
uncritically can either facilitate or constrain positive outcomes for
individuals. For example, some social assumptions and expectations might
be accepted, but are neither helpful nor in the individual's best interests. In a
'pro-contact' culture (Mclnnes, 2004; Rhoades et al. 2000), there could be
said to be an uncritical and unconditional acceptance that contact with
fathers is necessary for children, even in the event that there might be
serious safety issues. Other examples of this will be discussed as they arise
in the data. People can negotiate the prevailing social assumptions and
expectations in various ways: they can be critical of them or they can resist
them and create alternative ways of looking at the world. For example, an
individual may reject the idea that post-separation arrangements for children
should be arrived at harmoniously, and pursue his or her court application to
adjudication. In doing this, the individual may be adopting another normative
expectation which contradicts the prevailing ideal of harmony, that is, that
'justice' is dispensed by the legal system and the individual has a democratic
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right to claim it. Thus, according to this perspective, a complex negotiation
takes place.

In addressing the question of whether individual acts or major social forces
shape society, British sociologist, Anthony Giddens developed a unique view,
his structuration theory, which integrates micro and macro perspectives
(Kondrat, 2002). Giddens posits that macro and micro forces feed into one
another in such a way that human agency continuously reproduces social
structure, but that social structure in turn informs and influences human
agency. They are thus mutually reinforcing processes. Giddens calls the
process by which this occurs 'recursiveness' — the process by which, through
human agency, certain processes, in society repeat and reproduce
themselves in an ongoing cycle (Giddens, 1987; Kondrat, 2002) producing a
set of expectations which become institutionalised as social structures.

This chapter and Chapter 3 will be, and have been, concerned with how, in
late modernity (some would say 'post modernity') there have been radical
changes in intimate relations, not least of which is the dramatic rise in
divorce and separation. Giddens theory is consistent with a view that the
explanation does not inhere just in the individual, at the micro level, nor
simply in the changing laws, government policies and social movements (at
the macro level) but rather as a complex and mutually reinforcing negotiation
between the two. Through this process, people reproduce and maintain
human institutions, for example, motherhood, fatherhood, post-separation
parenthood and new family forms. Transformation or changes come about in
this way. Giddens' theory posits the concept of human beings as active
agents, capable not only of self-transformation, but also of larger social
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transformation as well (Kondrat, 2002). This has some explanatory power
when one considers how parents often take on, 'internalise', adopt or
subscribe to the social norms and expectations which 'circulate' in society;
but then how those expectations and institutions, which may be resistant to
change, often come to evolve and change over time.

How this contributes to the argument being formulated here, is that the
ideas which 'circulate' in society and are 'internalised' by, or adopted by, the
individual may be expressed during the post-separation period in various
ways, which might include litigation behaviour. Giddens' structuration theory

offers a credible explanation of the complex process or negotiation (which is
a kind of 'feedback loop') by which this might occur.

Dominant messages in our culture are interpreted and reinterpreted,
negotiated, challenged and resisted as people struggle to rebuild their lives
(Day Sclater, 1999: 177). The prescriptions of prevailing social assumptions
and normative expectations can be at variance with parents' survival
strategies. For example, ideals of harmony may be incompatible with
psychological needs to separate, and with the angry and destructive feelings
that arise in that process. Thus not all of the prevailing social assumptions
are helpful to separating people.

DOMINANT SOCIAL CONSTRUCTIONS ABOUT DIVORCE
With four in ten marriages ending in divorce in Australia, it would be
expected that society circulates certain 'wisdoms' about this event (or
process, as it is increasingly conceptualised). There exist contradictory social
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assumptions about divorce, but some are more dominant than others. Some
examples follow.

Divorce as pathology
Negative images of divorce as chaos and disaster abound in our society. The
dominant image of divorce as destructive and damaging persists, linked
closely with the idealisation of the traditional family and social anxieties
about the demise of the intact, nuclear family (Smart, 2000; Neale & Smart,
1999). One social commentator referred to the nuclear family as being 'in
statistical freefall' (Mackay, 2007), as twenty years ago this family form
constituted sixty percent of all households, currently it represents fifty
percent and projections are that in twenty years time it will represent forty
percent of all Australian households. The reasons, of course, are
multifaceted, and for another discussion. The point is that unstable
marriages and partnerships are often blamed for 'our incredible shrinking
households' (Mackay, 2007). In Australia the resilient conception of the
idealised nuclear family is expressed most forcefully in the submissions of
fathers' rights groups (Kaye & Tolmie, 1998).

In the USA and the United Kingdom also, many fathers' rights groups express
concerns about the erosion of the family unit (Smart, 1999; Simpson et al.,
1995) Typically, anxieties are expressed about the removal of the father from
the family unit (Wallerstein et al., 2000). For example, fathers are referred to
dram atically by one men's group in an Australian submission for a Senate
Select inquiry into the operation of the Family Law Act, as 'the disposable
sex' (Ellard, 1995). Fathers who evade or minimise child support payments
are reported in popular media as 'Deadbeat Dads' (Hannon, 1998; Radio
National Breakfast Show, 2006) and serious concerns are raised about
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'fatherlessness' in society generally, which is said to lead to a range of social
ills (Legislative Council Hansard, 2002). According to the critique of some
men's groups, the state is conceptualised as de facto husband and father,
providing welfare support which empowers women. 'No fault' divorce is
criticised as facilitating 'casual' divorces which destroy the fabric of society
and produce 'tragic' consequences for children. These consequences include
poor school performances, poor education retention rates, teenage
pregnancies, and criminal activity on the part of adolescents and
compromised adult relationships for the children of 'broken' homes in later
life. (Negative consequences for children are reported by Amato, 2000, 2001;
Emery 1999, and more recently in a large scale Scandinavian study by Breivik
& Olweus, 2006). In actuality, social science research supports negative
short-term effects of separation for children but does not necessarily
support negative long-term effects (Emery & Kelly, 2002; Hetherington,
2002; Kelly, 2000). Negative social constructions about single parent families
abound Games, 2005), so much so that there is a stigma attached to single
or lone parenthood, particularly single/lone motherhood. Judgemental
assumptions circulate that young single women fall pregnant intentionally in
order to receive income support from the government. These ideas are
buttressed by popular 'current affairs' programs in the media. However, an
alternative conception is emerging that individuals may be enhanced through
divorce (Day Sclater (1 999), Treloar (2003), Hetherington (2002), which will
be returned to later.

The good divorce
The good divorce is constructed from prevailing social assumptions about
welfare and harmony that create the polarisation of 'family is good' and
'divorce is bad'. It would appear that society needs to maintain its sense of
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family as good, safe and comfortable. If society cannot sustain the idealised
intact family, the next best alternative is the good divorce and its associated
idealised image of the post-divorce bi-nuclear family. Constance Ahrons, in
her book, The Good Divorce argues that 'the good divorce' is harmonious
and rational. In a good divorce the parents put their feelings aside for the
children as they build constructive post separation relationships with one
another. The good divorce is associated with mediation rather than
adjudication. Researchers in both the UK (Neale & Smart, 1999) and in
Australia (Sheehan & Fehlberg, 2000) see family law reform in their countries
as pursuing a vision of the post-divorce family as harmonious and ideally
adopting co-operative parenting practices.

However, in the absence of means to express normal feelings of anger and
hostility, Johnston & Campbell (1 988) and Day Sclater (1 999a) argue that the
good divorce may encourage parents to transfer or 'project' their
vulnerabilities onto their children, who must then (according to society's
expectations) be protected at all costs. This can have the effect of preventing
the individual from integrating what has happened to them and moving on
with their lives.

There is an alternative (though not widely held) view, borne out by the
research of Treloar (2003) and Hetherington (2002), that divorce can be
positive and transformative, and that individuals who experience divorce can
emerge as 'enhanced' by the experience. Thus, although the past may be
reconstructed in negative terms, there can also emerge positive
reconstructions of the self. Feminist research (Treloar, 2003), which sees
women claim 'survivor' status after separation or divorce, corroborates this.
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The bad divorce
The resilient conception of the bad divorce sees divorce as conflict-ridden,
accusatory, adversarial, costly (financially and emotionally) and associated
with the legal process. In short, according to Neale & Smart (1 999: 51),
divorce is seen 'almost entirely within a social problems framework'. Negative
images abound. In divorce, families are torn apart producing 'broken'
marriages (Day Sclater,l 999a). Children suffer because of their parents'
selfishness and lack of child focus. Parents pursue their rights. They are
motivated by a need for retribution. Fathers absent themselves and neglect
to pay child support. Parents focus on past wrongs and on obtaining justice
at all costs. Dominant social constructions which idealise the (non-divorced)
intact family throw the bad divorce into sharp focus by contrast, making it
appear all the more deviant by comparison with the idealised intact family.
This kind of negative construction is not useful or helpful for separating
families.

The Trend to Normalising Divorce
In the United States particularly, there is a new trend to normalising divorce,
conceptualising it in a way which suggests it is merely a normative transition
in the family cycle. For instance, Furstenberg and Spanier (1 984:53) asserted
that ‘divorce is not so much an escape hatch from married life but a recycling
mechanism.’ The idea here is that there can be transformations to different,
legitimate family forms- the bi-nuclear family, the single-parent family, the
step-family and the lesbian family. This resonates with Mclsaacs (1 995) who
saw the emergence of a new, post-industrial-age family system. The
alternative viewpoint is that divorce is not the end of the family but the
reorganisation of the family.
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Arguing strongly for the removal of the stigma of divorce, Ahrons (1 994)
claims that, rather than representing the destruction of the nuclear family,
divorce marks the formation of the bi-nuclear family, an alternative to the
(pathological) ‘single parent’ family. She discusses developing a ‘healthy’
language to refer to divorce concepts, and goes so far as to refuse to
hyphenate certain terms (thus, 'binuclear', 'exspouse', 'stepfamily', 'exwife').
Her rationale is that hyphens imply a modification of other intact words and
concepts, and that the new terms should be regarded as integral in
themselves, signifying wholeness.

However the traditional investments in ideologies about the family persist. It
would appear that the dual process of idealisation and denigration of certain
family forms remains strongly evident at the level of social 'discourse'.

PREVAILING SOCIAL ASSUMPTIONS ABOUT THE LEGAL
SYSTEM
Stories about the legal system abound, finding their way into popular culture
through jokes that make lawyers the object of ridicule. There is a great deal
of societal ambivalence about the legal system, leading to contradictory
social constructions, citizens on the one hand resenting the high costs of
'justice', but nonetheless believing a healthy justice system to be a pre
requisite for a truly civilised society.

Attempts to reduce post-separation conflict through language
From a psycho-social perspective, the language of law has played a role in
attempting to shape parents’ post-separation parenting options, and in
particular the 1995 and 2006 amendments to the Family Law Act (Family Law
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Reform Act 1995) and (Family Law Amendment (Shared Parental
Responsibility) Act 2006) have been used as an attempt to reduce conflict in
post-separation disputes about children. This has been discussed at some
length in the previous chapter. With family law litigation on the rise, it would
appear that these attempts have been largely unsuccessful and that parents
have resisted policy makers’ attempts to fashion cultural shifts in
post-separation parenting.

The language of the pre-1995 legislation connoted adversarial notions of
winning and losing, which frequently had the effect of devaluing one party’s
contribution to parenting. More pernicious still, many parents who ‘lose’
custody abandon their parenting role altogether, leaving children with an
additional handicap or vulnerability associated with having an absent parent.
As Smyth, Caruana & Ferro (2004) point out, approximately thirty percent of
Australian children 'never or rarely' have contact with their non-resident
parent (usually fathers). This is not to say that all, or indeed most, of those
families were litigating, but it is a strong indication of the scope of the
problem.

Using the frame of reference of this chapter, the exercise of changing the
language of the Act can be seen as an attempt by the policy makers to
change the dominant social constructions of family law, which, crudely put,
are firstly, that children are analogous to property, with parents having
proprietorial rights over them; and secondly that biological parents have
‘rights’ with regard to contact with children. It was hoped by legislators and
policy makers that by changing the language of the legislation, litigating
behaviours would change, ie. parents would file less applications about
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children. This hope was not realised. In fact a three-year review based on
interviews with, and surveys of, lawyers and counsellors found there have
been no real changes in practice as a result of the reforms (Rhoades, Graycar
& Harrison, 2001). In the United Kingdom too, Gwynn Davis (2000),
academic lawyer, reported that, despite legislation which explicitly
discourages the making of children's orders, applications are being
processed by the courts in unprecedented numbers.

Prevailing social assumptions about the courts
Conceptions which are widely shared portray the courts as places of last
resort, where relief can be sought when parents have tried all other avenues
of conflict resolution available to them. They are depicted as sites where an
impersonal judge decides about a family's private matters, and as places that
have negative consequences for children because they are adversarial and
conflict ridden. Furthermore, there is a prevailing view that the adversarial
system is responsible for 'high conflict'. For instance, Day Sclater (1 997)
asserts that there is a marked tendency to attribute the high emotional cost
of the divorce process in large part to the adversarial system. Courts
sometimes promote this idea for their own purposes. The reality is that the
legal system would cease to function if every application lodged continued to
adjudication. Mediators engaged in primary dispute resolution point out the
pitfalls of litigation to their clients — that in pursuing their claims, parents
will be handing over important decisions about their children's lives for
someone to adjudicate who does not know or love their children. They point
out the high emotional costs of litigation, as well as the high monetary costs.
They tell their clients that the decision finally handed down (for there are
usually extensive delays) may at best be a compromise that suits neither of
the parties. They admonish parties that parents rarely have a better

relationship after they have been contestants in the Family Court; that in fact
they need to have a workable co-parenting relationship if their children are
to thrive.

Juxtaposed with the notion that courts may exacerbate conflict is the idea
that some degree of conflict is a necessary and normal part of the emotional
trauma of divorce. Day Sclater (1 999) argues that conflict is not just an
artefact of the legal system, nor is it likely to be dismissed by what she terms
a wave of the 'magic wand of mediation.' She draws a distinction between
'conflict' and 'disputes', these concepts being linked in complex ways. She
asserts that the latter can be resolved, but that conflict cannot be resolved by
dispute resolution practices.

There are other competing social constructions about the legal system.
On the one hand the 'justice' system is regarded as the moral and social
guardian of what is 'right', while on the other hand, as has been indicated,
the alternate view is that it is responsible for escalating conflict.

Social constructions about lawyers
Ingleby (1 992:11) argues that lawyers are often portrayed as litigious and
likely to fuel separation and divorce conflict. He states that there exists ‘a
battle of anecdotes’ with competing and opposing images of lawyers. Firstly
there exists the image that lawyers are excessively litigious, and secondly,
the image of solicitors as being predisposed to forcing settlements and
facilitating an outcome which may not be in the client’s best interests.

However lawyers perform a variety of functions in family law: they are a
source of information for clients, providing basic information about the
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applicable legal norms and the probable outcome if the case went to court.
Lawyers acts as counsellors assisting the parties determine what their real
interests are. They act as negotiators and indeed most family law disputes
are settled from lawyer-assisted negotiation. In the event that the dispute
goes to court, the lawyer must gather the evidence to put before the bench
and present the legal arguments which favour their client. They perform
clerical functions, completing forms and negotiating legal procedures. They
also must inform clients about the legal costs (Mnookin & Kornhauser, 1979:
985). Research (Davis & Pearce, 1999) shows that solicitors rarely operate
within a strictly legal frame of reference in relation to children's disputes,
referring to them as 'hybrid practitioners'. As an example of this Sclater and
Piper (1 999:238) assert that 'they (lawyers) have reconstructed the interests
of their clients in ways which downgrade the client's legal rights but
upgrades the welfare needs of the child and family.'

Prevailing ideas about conflict resolution
Kelly (2003) maintains that the adversarial system is typically seen as forcing
parents who are seeking to make post-separation arrangements for their
children to take up hostile positions from the outset. There is a danger that
these positions may become entrenched. Applications must be supported by
affidavit material which is often critical of the respondent, and this may
humiliate and alienate the respondent and provoke retaliatory
counter-allegations (Kelly, 2003). In this way the adversarial system may be
seen to exacerbate conflict. There is a widespread belief, supported by social
science research, that exposure to conflict (which may include litigation)
rather than divorce or separation per se, is damaging to children (McIntosh &
Long, 2003; Cummings & Davies, 2002; Kelly, 2003 & 2000; Johnston &
Roseby, 1997). Day Sclater (1 999: 29) maintains that there is a pervasive
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dissatisfaction with the legal process of divorce. As accounts of the
dissatisfaction vary, it is difficult to know exactly which part of the legal
system is inimical to clients. Some litigants have unrealistically high
expectations. They may be generally unhappy with what has occurred in
their lives. However, the fact is that most cases do settle.

The status of mediation as the preferred dispute resolution mechanism can
be attributed to the dominance of normative expectations that parents will
subscribe to post-separation solutions that advance the welfare of their
children. These expectations idealise harmony through co-operative
relationships between the parents (Sheehan & Fehlberg, 2000). The
co-operative problem solving approach of mediation is said to ameliorate
conflict, making it safe for parents to disagree. It places value on the
ongoing relationship of parents, promotes and teaches new skills and good
communication, and allows more options to be discovered, considered and
tested (Parkinson & Behrens, 2004: 284). It minimises conflict and introduces
a more civilised approach to divorce. It is efficient in terms of time and
money. The parties retain control of the outcome.

Mediation is not without its critics (Astor, 2005; Astor & Chinkin, 2002). Such
criticisms are that being a form of 'private ordering' it is not subject to public
scrutiny. Power imbalances may exist. It is sometimes argued that it
'idealises' co-operative relationships between the parents, being out of touch
with the reality of divorce, whereas in fact parents need to have some
polarisation in order to effect a psychological divorce. Arguing from a
psycho-social perspective, Day Sclater (1 999: 29) maintains that in idealising
the co-operative relationship between the parents, mediation denies the
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existence of chaotic emotions and the importance of strong unconscious
processes that result from separation and loss. In any event, the reality is
that most cases reach negotiated settlements, many through bipartisan
solicitor-led negotiations.

Discourse and 'High Conflict'
As an alternative lens with which to view 'high conflict', two Canadian
researchers (Blank & Ney, 2006) posited a post-structuralist view of 'high
conflict' post-separation litigation. Through a Foucauldian analysis which
examines the knowledge/power nexus, Blank and Ney saw the law as the
repository of a special knowledge that is not accessible to ordinary
individuals, and by this means argued that the law becomes a source of
considerable power. From this perspective parties' lawyers are trained to
translate parties' personal narratives into the dominant discourse of the law.
In their view, professionals who are either employed or engaged by the court
(eg. psychologists, psychiatrists and social workers) employ the powerful
discourses of psychiatry and psychology to describe and construct
post-separation conflict in such a way as to be compatible with legal
discourse. Thus they argued that there are privileged discourses in our
society, which are used to describe conflict. However Blank and Ney go
further than this in positing that these privileged discourses actually
'construct' conflict in 'high conflict' divorce litigation (Blank and Ney
2006:138).

The two constructs of 'parental alienation' and 'the alienated child'
(theoretically different, but related, constructs) are used to illustrate the
point. These two competing formulations of conflict are often raised in court
when a child is refusing contact with a parent. In the view of Blank and Ney
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these constructs not only illustrate the highly privileged status that is given
to medical and legal discourse but also re-define ('reconstitute') the custodial
parent and the child as patients, and the resident parent also as a criminal
for whom the legal system will make decisions and may apply penalties. They
argue that in the process, the child (whose interests are paramount,
according to both the rhetoric and the law) is marginalised. Herein lies the
paradox. As the recipient of a diagnostic category, the child is effectively
'silenced' and 'oppressed' and research tells us that the child's anger can
reverberate into adulthood (Wallerstein et al., 2000). The parent who has
'lost' the case is marginalised and disenfranchised. Justice is said to have
been done. There has been an apparent resolution of the matter. Blank and
Ney argue that as one party is alienated from the outcome, the matter is far
from resolved. As a result, one party may go on to reinstitute court
proceedings. In this way the structure of the litigation (legal) system
constructs the 'style, intensity and outcome' of the conflict (Blank & Ney:
2006: 146). Thus, by applying a post-structuralist analysis to the
phenomenon, 'high conflict' can be seen as both a construct of, and part of,
a wider legal discourse. Blank and Ney draw attention to the way in which the
legal system exacerbates post-separation disputes through a transformative
process, which privileges the discourses of law and psychology/psychiatry
over the parties' personal discourses.

THE CENTRALITY OF CHILDREN'S WELFARE
Prevailing assumptions in family law (Family Law Act, 1975) and in society
generally (UN Convention on the Rights of the Child, 1989) prioritise the
needs of children, depicting children as the vulnerable victims of divorce
(Smart et al., 1999). Promoting children’s best interests is the mandate of the
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Family Law Act and is an example of this principle in action. Under Section
60CC of the Family Amendment (Shared Parental Responsibility) Act 2006,
which was enacted on 10th May, 2006, Section 68F(2) of the Family Law Act
1975 is replaced by a two-tiered structure of 'primary' and 'additional'
considerations.

The primary considerations are:
(a)

The benefits to the child of having a meaningful relationship with
both of the child's parents; and

(b)

The need to protect the child from physical or psychological harm
from being subjected to, or exposed to, abuse, neglect or family
violence.

The additional considerations are:
(a)

any views expressed by the children and any factors (such as the
child’s maturity or level of understanding) that the court thinks are
relevant to the weight it should give the child’s views.

(b)

The nature of the relationship between the children with
(i)

each of the children’s parents; and

(ii)

other persons.(including any grandparent or other relative of
the child)

(c)

the willingness and ability of each of the child's parents to
facilitate, and encourage, a close and continuing relationship
between the child and the other parent;

(d)

the likely effect of any changes in the children’s circumstances,
including the likely effect on the children of any separation from:
(i)

either of his or her parents; or

(ii)

any other child, or other person (including any grandparent
or other relative of the child), with whom he or she has been
living;
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(e)

the practical difficulty and expense of a child spending time with
and communicating with a parent and whether that difficulty or
expense will substantially affect the child's right to maintain
personal relations and direct contact with both parents on a
regular basis.

(f)

The capacity of:
(i)

each of the child's parents; and

(ii)

any other person (including any grandparent or other relative
of the child); to provide for the needs of the child, including
emotional and intellectual needs;

(g)

The maturity, sex, lifestyle and background (including lifestyle,
culture and traditions) of the child and of either of the child's
parents, and any other characteristics of the child that the court
thinks are relevant.

(h)

If the child is an Aboriginal child or a Torres Strait Islander child:
(i)

the child's right to enjoy his or her Aboriginal or Torres Strait
Islander culture (including the right to enjoy that culture with
other people who share that culture); and

(ii)

the likely impact any proposed parenting order under this
Part will have on this right;

(i)

The attitude to the child, and to the responsibilities of parenthood,
demonstrated by each of the child’s parents;

(j)

any family violence involving the child or a member of the child's
family;

(k)

any family violence order that applies to the child or a member of
the child's family, if:

( l)

(i)

the order is a final order; or

(ii)

the making of the order was contested by a person;

whether it would be preferable to make the order that would be
least likely to lead to the institution of further proceedings in
relation to the child;

(m)

any other fact or circumstance that the court thinks is relevant.
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Without limiting paragraphs (3) (c) and (i), the court must consider the extent
to which each of the child's parents has fulfilled, or failed to fulfil, his or her
responsibilities as a parent and, in particular, the extent to which each of the
child's parents:
(a)

has taken or failed to take, the opportunity:
(i)

to participate in making decisions about major long-term
issues in relation to the child; and

(b)

(ii)

to spend time with the child; and

(iii)

to communicate with the child; and

has facilitated or failed to facilitate, the other parent:
(i)

participating in making decisions about major long-term
issues in relation to the child; and

(c)

(ii)

sending time with the child; and

(iii)

communicating with the child; and

has fulfilled, or failed to fulfil, the parent's obligation to maintain
the child. (Family Amendment (Shared Parental Responsibility) Act,
2006.)

Notwithstanding the amended legislation, there is already some robust
criticism of the two-tiered criteria for determining children's best interests
and some cynicism about its true aims, which are deemed to be political
(Chisholm, 2006:7). It is now generally accepted that children’s best interests
are promoted by having a relationship with two parents who are in a nonconflictual relationship with each other (Van Krieken, 2005). Amato &
Gilbreth (1 999) and Amato (1 99B ) argue that these beliefs are reflected in,
and gain currency in, social science research on the effects of separation on
children. Day Sclater & Yates, (1 999:272) say that organising these ideas into
a framework for understanding, which in turn is used as a yardstick for legal
decision making, is sometimes referred to as the 'discourse of welfare'.
Court staff and legal practitioners, while sometimes adopting a nuanced
approach, which allows for some individual differences, generally subscribe
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to this principle. However, within this 'discourse' there are ongoing sites of
struggle, as different theories espoused by different professionals jostle for
ascendancy to 'occupy the field' (for example compare, Rhoades, 2002;
Parkinson, 2002 & Wallerstein et al., 2000).

King and Piper (1 995) argued that children have become the subjects of a
new 'welfare discourse'. Mediation is to address itself to the child around
whom a new family form coheres, and thus mediation becomes a part of the
solution to the crisis in the family. Institutional power and resources align
with mediation as part of the solution, for example, the Family Court's long
standing policy which foregrounds 'primary dispute resolution'. A corollary
of this 'discourse' is that the child is rendered vulnerable and pathologised
by divorce (Day Sclater, 1999:21).

Parents commonly invoke the principle of children's welfare, or 'best
interests', in giving accounts of their separation conflict. This theme will be
returned to in the Results and Discussion section with parent litigants'
explanations of what was driving their court proceedings.

Day Sclater found that there were gender differences in the way parents
invoked the principle of children's best interests. She found while mothers
invariably invoked dominant social constructions of gender (in particular
motherhood, which can be seen as 'the high moral ground') in their divorce
stories, this was challenged by what she calls 'the independence discourse'
— the need for a woman to have a clean break from her ex-spouse in the
pursuit of personal autonomy (Day Sclater & Yates, 1999:273). The
researchers found that there are often considerable tensions between the two
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ideals which pull in different directions, producing a new 'site of struggle'
and the potential for a new 'discourse' to emerge. The researchers found that
fathers' accounts, while still appealing to notions of children's welfare, also
indicated 'a strong sense of vulnerability and loss which is overlaid, from
time to time, with angry appeals to justice and rights in an attempt to
salvage something for themselves' (Day Sclater and Yates, 1999:280).

One critique of the paramountcy of children's welfare in this context, is that
in focussing solely on the welfare of children, the feelings of adults may be
trivialised or disregarded. It could be argued that the 'best interests of the
child' dominates the field, leaving no room for adults' concerns. In a sense
one could say that one learns as much from the 'text' by what is not
included. Prioritising the vulnerabilities of children at the expense of adults'
vulnerabilities can have ramifications for children whose resident parent's
parenting may be compromised by their own unacknowledged distress. Also
the danger of not legitimating separating parents' distress is that the parents
may then 'project' their own vulnerabilities onto their children and fight to
protect their children's interests with a great deal of emotional energy and
commitment (Smart & May, 2004; Berns, 2000). As one researcher put it,
'The emotional energy with which some parents fight about their children is
indicative of the profound vulnerabilities of their own which they are obliged
to hide’, (Day Sclater 1999: 181). This is an important insight and should be
brought to bear in examining the data collected for this study. It poses a
challenge for the legal system.
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GENDER CONSTRUCTIONS
Post-separation disputes in the Family Court are gendered by their very
nature, and also by definition, in that they occur (except in the statistically
exceptional circumstances of disputes between same sex couples or parents
with grandparents) between a man and a woman, the parents of the child (or
children) who is (are) the subject of the dispute. In the context of children's
disputes in the Family Court it would appear that 'parenthood' has greater
currency than 'personhood'. Parent litigants are gendered beings. Gender is
an important dimension of experience in marriage, parenthood and divorce.

However, the Family Court is formally gender neutral, and in children's
matters adopts non-presumptive approaches about parenting which support
unique outcomes based on the needs of each child (Dickey, 1985:351;
Moloney, 2003:59). From a sociological perspective, it would be naive to
overplay the gender neutrality of law and to overlook the significant links
between divorce and gender relations in our society. But before that
contested domain is negotiated, the apparent gender neutrality of family law
should be critically examined.

The gender neutrality of family law
Many of the current trends in family law can be characterised as moving
towards a formal equality position in which equal rights are accorded to men
and women (Parkinson & Behrens: 2004:1 59). Examples are the presumption
of shared responsibility for children after separation, or the equal division of
assets, as a starting point, upon marriage breakdown.
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However, from a sociological perspective, formal equality has been criticised
as unlikely to result in substantive equality, in that it does not redress the
contexts within which equal treatment operates (Parkinson & Behrens,
2004:1 60). For example, a presumption of joint custody may disadvantage
women when account is taken of the fact that women are usually the primary
care-givers of children both during relationships and after separation.
Moreover many sociologists would argue that the prevailing social
assumption still is that caretaking and nurturing roles are intrinsically
feminine (Berns, 1999). Women’s economic vulnerability after separation is
another example of structural inequality co-existing with formal equality
(McDonald, 1986). During the marriage or relationship, a woman's access to
income producing employment is typically reduced because of her child
rearing responsibilities, which necessitate limited and often sporadic
workforce participation. This has implications for mothers' earning capacity
later on (Buckley, 2001:1 80, Berns 1999).

Fineman, in the provocatively titled, The Neutered Mother, The Sexual Family
and Other Twentieth Century Tragedies ( quoted in Parkinson & Behrens,

2004: 160) says that deviations from a strict equality or sameness of
treatment theme began to emerge in the early 1980s. At that time
distinctions began to be made between ‘equality of treatment’ and ‘equality
of result’. However, a 'theory of difference’ calls into question the presumed
neutrality of institutions.

The Hon. Justice Buckley, former acting Deputy Chief Justice of the Family
Court, in a paper delivered in 2001 on Gender and Power: Balancing Rhetoric
and Reality in the Family Court, said
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the so called ‘black letter law’ which governs family law proceedings may
propose to be gender neutral, but obviously it operates within a gendered
society and it may be interpreted in a gendered way (Buckley, 2001:1 80).

He also made the point that although the terms ‘domestic violence’ and
‘family violence’ are gender neutral, this can obfuscate an important reality,
camouflaging the fact that perpetrators of physical violence are usually men
and that violence by women is more likely than not to be in self-defence or
retaliation.

From a psycho-social perspective, the gender neutrality of law is often
challenged by the psychological survival strategies that men and women are
obliged to adopt in the face of a legal system that permits neither gender
difference nor the expression of hostile emotions (Day Sclater, 1999a). The
gender neutrality of law is challenged by gendered social actors who bring to
it their own concerns, feelings and ways of coping. Their attempts at
meaning making do not exclude gender the way the law does. These themes
will be returned to later in the Results and Discussion section. Family Court
litigants draw on understandings which circulate in society about gender and
marriage, and gender and the family and divorce. These interact in complex
ways with their personal biographies and individual needs. Gendered
expectations and prescriptions of fatherhood and motherhood pervade our
culture and according to Day Sclater and Yates (1 999) sit uneasily alongside
the gender neutrality of family law’s notion of ’parental responsibility.’

Social Constructions of Fatherhood
From a psycho-social perspective, the same social assumptions which shape
societal expectations of motherhood (below) shape men’s choices, frequently
making active participation in family life and parenting untenable (Berns,
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1999:32). The father's identity is less shaped by an intense focus on
parenthood as being a provider for the family (Smart & Neale, 1999).
However, as discussed previously, there is an argument that the role of
fathers is changing in late modernity and that the meaning of fatherhood has
become highly contested and uncertain at the end of the twentieth century
(Smart & Neale, 1999). Judgements from defended hearings tend to indicate
that family law lags behind this (Moloney, 2000). Research into outcomes of
hearings after the 2006 shared parental responsibility amendments will be
eagerly awaited. Some critics, typically fathers' lobby groups, blame an older
generation of judges who cannot relate to the changing role of fathers.
However studies show that, despite the rhetoric, women do by far the
majority of child-care and other work in the home. Socio-legal academics
such as Carol Smart go so far as to say they doubt whether the 'new father',

as a social trend, really exists (Smart,1989:11). Doubtless individuals like this
exist, but is this sufficient for reforming laws for the majority? However by
2003 Smart was conceding that meanings of fatherhood and motherhood
may be changing, and that 'how some people do being a father, mother,
husband, wife, partner, son, daughter is likely to be changing' (Smart,
2003:22) and that, in particular, how fathers 'do' being a father may be
changing after separation and divorce.

While recent changes in family law have given fathers a greater stake in
children's lives (for example, with legislative amendments which discourage
parents claiming proprietorial rights to their children and give legal force to
joint parental responsibility), the legal changes have not been accompanied
by the necessary practical, cultural and psychological changes for parenting
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to become a truly gender neutral activity. As Collier (1 999) argues, the sex
war rages in a new form in post-divorce parenting.

The 'new' man is neither supported by family policy nor wholly welcomed by
his ex-partner as she attempts to pursue an independent life. Consequently,
some fathers see themselves as the new victims of divorce who are
experiencing a crisis in masculinity. Arendell (1 995) in her study of
seventy-five fathers found that to preserve a sense of masculine identity was
a primary concern of most divorcing men. The majority of fathers in
Arendell's study perceived injustice, discrimination, frustration and
discontent.

A new claim, which holds that men are the new victims of divorce, has
developed within the men's rights movement. Maley (2003), Collier (1 999)
and Kaye & Tolmie (1 998) argue that father contact is idealised within
contemporary understandings about what is in children's best interests. The
role of father in our (traditional) culture remains associated with power,
authority and masculinity Games, 2005). These notions are associated with
the maintenance of order in both family and society. Given this analysis, it is
not surprising that the loss of control occasioned by separation or divorce is
experienced by many fathers as extremely anxiety-provoking.

Social constructions of motherhood
From our society arise dominant social constructions which idealise
motherhood (Smart & Neale, 1999). Many sociologists argue that our society
encourages women to assume they are primarily responsible for childcare
and domestic labour. For example, Smart (2003:35) discusses the cultural
shift towards an 'elevation of motherhood as a valued mode of nurturing and
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care'. Societal structures reinforce this, for example, commercial and social
barriers to parental leave for men. The prevailing social assumption is, and
has been, that caretaking and nurturing roles are intrinsically feminine
(Wearing, 1985; Berns, 1999). This is despite the fact that there are economic
disadvantages for women who have abandoned careers for domestic roles or
subordinated career options to family relationships. Compatible with this is
the commonly held idea that women engage in harmony and non-violence.
Ideas which circulate widely in society about gender identities which
prescribe that women engage in harmony and non-violence, constrain
women. These are linked with notions of care in which women's concern over
their survival, rather than the survival of others, is regarded as selfish.

This is typified in 'the good mother' who, according to Shea Hart (2004) and
Rhoades (2002) must 'be reasonable and promote, or even ensure, contact
even with a bad father The idealisation of father contact is a cultural and
ideological shift in our society. In this view male violence is minimised, for
even if there has been violence in the relationship (in itself a failure of
parenting) contact is seen as benefiting the child (Wyndham, 1998). The
moral prescription is that a mother undergoing divorce must bear
responsibility to makes things right. According to this analysis contact
disputes can often be seen as the continuation of an abusive relationship
(Johnston, 2006; Rhoades, 2002).

Alternative ways of thinking have been generated by the many strands of
feminism. Women can aspire to autonomy and independence. Treloar (2003)
and Day Sclater (1 997) draw attention to the fact that women can construct
stories in which they claim survivor status for themselves, and emerge as

127

psychologically stronger and enhanced. However the ideals of harmony and
independence can create their own tensions, as in some situations different
needs can be seen to compete.

Smart wrote in 1989 about the trend towards pathologising mothers who
define the children's interests differently from the way the legal system
defines them. Women who do not want joint custody or who want to protect
their children from abusive fathers are increasingly being seen as 'bad'
mothers. The 'bad' mother is now juxtaposed against the idealised image of
the 'new' father (Rhoades, 2002).

CONCLUSION
Parents do not typically align themselves with the apparently neutral
positions that contemporary cultural frameworks suggest. On the contrary,
parenting practices in our society remain profoundly gendered. For example,
shared parenting does not usually exist before relationship breakdown
(House of Representatives Standing Committee on Family and Community
Affairs, 2003; Berns, 1999; Smart, 2003). Therefore, the kinds of parenting
relationships often assumed by governments in formulating legal and family
policies (shared responsibility for children, children spending more time with
their fathers) are extremely difficult to implement in practice (Silva & Smart,
1999:8). It can be argued that more attention needs to be paid by policy
makers to who takes responsibility for children, and to identity issues
implicit in constructions of motherhood and fatherhood. According to this
perspective, despite the fact that we live in a society which prides itself on its
commitment to egalitarian ideals, and notwithstanding the legal and social
changes of the last thirty years, cultural assumptions about the structure of
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caring roles and economic roles remain firmly gendered, and issues of
gender politics remain live ones which continually threaten to subvert the
explicit gender-neutrality of law (Day Sclater 1999: 179).

Figure 5 is a schematic representation of the complex interplay of how

sociological, psychological and legal factors can impact on parent litigants in
what have been termed 'high conflict' disputes. It is intended to integrate and
highlight some of the points raised in the last three chapters.
The key point in this chapter relates to the ways in which social constructions
can influence social expectations, which can in turn shape litigating
behaviour, producing various behaviours normally associated with 'high
conflict' — eg. relitigation, contravention of orders, emotionally intense
disputes, enduring conflict etc.

In relation to the legal system, adversarial proceedings in family law matters
create a number of difficulties for parent-litigants. These are set out clearly
in the Australian Law Reform's Issues Paper: Review of the Adversarial System
of Litigation (1 997). The fact that using an adversarial system for post
separation disputes about children is risky and costly, with unpredictable
outcomes, has been highlighted. The 'paramountcy principle' in family law is
that the child's best interests must be prioritised. Parents' interests are
considered only insofar as they affect the child's interests. For example,
parents' welfare is important insofar as it facilitates parenting capacity, and
thus the child's welfare. While orders provide boundaries for parents in 'high
conflict' disputes, orders are static and inflexible, whereas the needs of
children and families will change over time (Parkinson et al., 2005).
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F ig u re 5

Fram ing ‘High C onflict’ Through Different Lenses
The sociological, the psychological a n d the legal

The Legal System
• Adversarial
• Risky, costly, unpredictable
• Best interests of child paramount
• Orders made are static, not flexible

Risk of losing/humiliation
in court
Unseparated persons can
use the legal system to
prolong relationship
Abusive/controlling
person can use the
legal system to
abuse and
control

Socio-legal
Contradiction between
the gender equality
of the law and a
gendered society

The Sociological

The Psychological
• Polarisation needed for an
emotional divorce
• Some individuals are very
vulnerable in separation

• Gender relations changing in society

Psycho-Social
• No clean break possible
• Societal discourses
may not be
helpful

• Structural inequalities in gender
relations
• The ideology of motherhood
• Masculinities
• Powerful voices are heard
• Discourses of harmony
and welfare of child

In relation to psychological perspectives, some individuals are very
vulnerable in separation, a circumstance which can reactivate previous
unresolved issues of loss or abandonment. When psychologically vulnerable
individuals go to court, they risk the humiliation of losing or of being shown
publicly to be lacking in certain respects. This experience can be extremely
distressing and trigger irrational and defensive responses. One such
response is to keep fighting in court through repeated applications. Some
ex-partners who are experiencing difficulty in coming to terms with the loss
of the relationship, may prolong litigation under the misapprehension that a
relationship based on conflict is better than no relationship at all Qohnston &
Campbell, 1988), or as a legally sanctioned means of contesting the divorce
(Sbarra & Emery, 2005). Abusive and controlling ex-partners can use the
legal system in an attempt to continue to control and abuse (Dalton, 1999).

Dominant social constructions and prescriptive frameworks circulate in
society both informing and challenging people's actions. One of these is that
harmonious post-separation relationships between ex-spouses create an
optimal climate for children to flourish. However, the psychology of divorce
indicates that ex-spouses need to be able to polarise their positions in order
to effect an emotional divorce. Thus the children's need for friendly
co-operation between the parents is at odds with the parents' need for a
'clean break'. From this it can be seen that the tensions between positions
may not be helpful for parents.

Confusion results from the mixed messages that circulate in society about
gender. There has been rapid social change in the last thirty years not least
of which is the increased workforce participation of partnered women and
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mothers. Society's institutions, including the Family Court, have policies
about, or claim, gender equality. However, that there are still many
structural gender inequalities in Australian society is well documented.
Ideologies of motherhood prevail but are sometimes contested by fathers
who claim new masculinities including the 'new' nurturing and involved
father.

In the law reform process the most powerful voices and well-organised
groups tend to be heard. These have tended to be men's voices. The men's
lobby especially, accuses the Family Court of gender bias. Confusion results
from the formal gender equality of the law, which operates within a gendered
society. All of these factors are obstacles for separating parents to negotiate.

In Chapters 2-4, several perspectives have been articulated — psychological
perspectives, social perspectives and legal perspectives — all of which, it is
argued, must be brought to bear when exploring and examining 'high
conflict' in the context of post-separation disputes about children.

However, psychological perspectives have to date dominated the field.
Accordingly it is not surprising that a psychological lens was an obvious first
choice with which to view the phenomenon of 'high conflict' in this research.
In the next chapter it will be seen that the first choice of instrument (a
survey) to interrogate a large sample of parent litigants was influenced by the
psychological, and also many of the survey questions were heavily influenced
by Johnston and Campbell's psychodynamic theories about post- separation
conflict.
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However, in exploring the literature, it has been demonstrated that there are
other important perspectives, which provide a context for these disputes,
which cannot be ignored. These are understandings about the society and
culture in which parents find themselves, the legal system with which they
have engaged and the overlapping categories of psycho-social and
socio-legal aspects. These are other important 'lenses' with which to view the
phenomenon of'high conflict' post-separation disputes about children.

It is argued that one lens on its own is inadequate to deal with the
complexity of the research question. And just as one lens is inadequate to
deal with the complexity, so is the use of just one method, or other,
inadequate to deal with such a complex phenomenon. Utilising a mixed
method approach is one way of attempting, not only to measure aspects of
the phenomenon, but also to collect the rich data (Patton, 1990) which can
elaborate nuanced meaning and motivation as revealed by the three lenses.
Thus it is argued that there are several important ways of understanding
which must be brought to bear on this topic. Chapter 5 will take the reader
through the methods used to discover, reveal and elaborate these, in the
service of answering the question, 'Can 'high conflict'be predicted'?
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CHAPTER 5:
EXPLORING 'HIGH CONFLICT':
THE RESEARCH DESIGN

INTRODUCTION
The aim of this research was to explore whether 'high conflict' could be
predicted in litigants in an Australian sample who, unable to agree about
their post-separation parenting arrangements, had asked the Court to make
their parenting decisions for them. Thus, in exploring whether it is possible
to predict 'high conflict', this research looked at the ways in which some
parents engage with the legal system during the divorce (or separation)
transition.

In order to isolate the phenomenon of 'high conflict' it was necessary firstly
to define it. As discussed in the previous chapter, defining 'high conflict' was
found to be problematic. There seemed to be shared understandings of how
to recognise the phenomenon of'high conflict', and yet closer scrutiny
revealed that previous research studies were referring to widely differing
phenomena. However, looking at definitions of'high conflict' across a range
of commentators and researchers, there seemed to be consensus that there
was an association between 'high conflict' and taking longer to settle a case.
Therefore in the first stage of the research, the association between 'high
conflict' and the time taken to settlement was explored.

As part of answering the research question, one of the objectives was not
only to determine whether litigating ex-partners who are likely to become
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characterised as 'high conflict' can be predicted, but also whether they can be
identified in the early stages of the court proceedings. In order to answer
this a large sample of parent litigants in children’s matters was tracked
through the Court to see which parents had difficulty in settling their dispute
and whether they exhibited characteristics which could be regarded as
indicative of'high conflict'. Having identified some 'high conflict cases' on
the basis of time taken to settlement, those cases were examined in various
ways to see if there were other hallmarks or characteristics of 'high conflict',
which might be used to identify and predict future 'high conflict' cases.

The research was designed in such a way as to obtain 'snapshots' of parent
litigants' post-separation and court experiences at three different times in
the litigation pathway. The first challenge arose over the necessity required
by the quantitative methodology used in Phase 1 to operationalise a
definition of 'high conflict'. How this was achieved will be discussed in more
detail in this chapter.

What follows is a description of the research design elaborated by theoretical
considerations. Mixed methods (a combination of quantitative and qualitative
methods) have been used to give a fuller picture of the phenomenon being
studied. Firstly the rationale and philosophical underpinnings of'mixed
methods research' will be made explicit. Then each of the methodologies
which comprise the 'mixed method' - quantitative and qualitative- will be
dealt with in turn. While each of these methodologies is supported by
different philosophical notions of what is entailed in 'knowing', rather than
viewing these as mutually exclusive binaries their assumptions have been
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made explicit and the strengths of each harnessed, consistent with the
'mixed methods' approach.

Particular issues arising out of these approaches have been highlighted, for
example, sampling. Important terms and constructs have been discussed and
ideas about how meaning is arrived at have been grappled with. Analysis of
the results arising from each of the methods, which make up the mixed
method, has been discussed. Hopefully the reader will not only see 'what' has
been done but also the unpinning rationale.

THE UNIQUENESS OF THIS RESEARCH
Chapter 2 has highlighted what Johnston and Campbell (1988) claim is a
'predictive model' of'high conflict', based on medium sized clinical samples
in California that have been studied in-depth over relatively long periods of
time. The data for their model was gathered in therapy and mediation
sessions from two parent cohorts experiencing significant difficulties in the
post-separation period. These were parents at impasse, 'stuck' in the divorce
transition and unable to move forward and achieve resolution. The first point
to be made is that Johnston and Campbell's is a therapeutic population,
which differs markedly from the court population of 'all comers' involved in
children's applications in the Family Court, which comprise the subjects of
this research. Johnston and Campbell's clinical population consists of parents
who have demonstrated substantial difficulty in settling their post-separation
parenting arrangements and have been referred for therapy. The parents in
the Parramatta sample comprised parents on a broad continuum from those
simply wishing to formalise their parenting arrangements but perhaps
needing some input from the Court, to parents who have a history of conflict
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and who are perhaps relitigating. Notwithstanding the difference in the two
populations, as Johnston and Campbell's model is the only one that makes a
claim to prediction, its ideas and constructs have particularly informed the
questions asked in the survey (Appendix 1 and 2).

Summary of the overall research design
Aim: To investigate whether 'high conflict' can be predicted in a population of litigants in
children's matters in the Family Court.

Method: This is a mixed method study, combining quantitative and qualitative approaches
in such a way that one data set may provide informants for the other and help explain the
other. It is a two-phase design.

Subjects: The subjects are parent litigants, who are applicants or respondents in post
separation children's cases, at their point of entry to the litigation pathway.

Sampling: Non-randomised, non-probability, purposive sampling was used.
Instruments: A survey, with both closed and open-ended questions, for Phase 1; telephone
interview with semi structured interview schedule for the transition stage, and in-depth
interview with semi-structured interview schedule for Phase 2.

Data Collection: Survey data from mailed or hand delivered surveys were collated and
entered onto SPSS; interview material was recorded and transcribed.

Data Analysis: In relation to the survey, descriptive statistics with frequencies and
correlations were obtained. Responses to the large data set (160 variables) were correlated
with litigants categorised as 'high conflict' (because their cases had taken over twelve months
to settle). This process was assisted by a statistical computer package. In relation to the
interviews and other qualitative data, data was analysed by an interpretative process, in which
the researcher reduced the data to categories and themes.

This process was assisted by

N Vivo, a qualitative software package.
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While the primary aim of the current research was to explore whether 'high
conflict' could be predicted in litigants in an Australian sample, one of the
further objectives of this study was to see if 'high conflict' could be predicted
in a 'normal' litigating population (as opposed to a clinical population) at
litigants' point of entry to the Family Court process, rather than 'after the
fact'. Thus, although some of Johnson and Campbell's constructs informed
the survey, the time frame relative to the litigation, was 'early stages'
(whereas their sample was drawn from parents at impasse who had been
referred by the Courts after the Court's attempts to resolve the disputes had
failed) and the current sample was not drawn from a specialised population,
but from 'all comers' who were making application to the Court about their
children.

Some hypotheses were generated in relation to the survey phase of this
research, although not with the intention of applying a positivist
experimental methodology, as 'high conflict' is not amenable to an
experimental method. Rather these were to be looked at in an exploratory
way and may form the basis of future research. Also there are ethical
dilemmas in applying an experimental methodology to this highly distressed
population in a legal setting. In formulating hypotheses the intention was
instead to give direction to, and shape, the enquiry. In order to explore the
question: 'Can we predict which cases are going to become perceived as
characterised by 'high conflict", one hypothesis is that perhaps at the
beginning o f litigation there are already indications o f 'high conflict', as yet
undetected. We can know whether this is the case with the passage of time,
when the case proves very difficult to settle; alternatively when the parties
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exhibit extreme behaviour and highly emotive displays, including displays of
anger well beyond what might be considered the norm.

A second possibility is that although there may not be indications of 'high
conflict' at the beginning of litigation, with the passage of time some parties
or cases may become perceived as 'high conflict'. Apparently ordinary cases
might turn into cases which prove difficult to settle as parties have certain
experiences. The previous two chapters have demonstrated how this can
occur. A second hypothesis, therefore, is that there is som ething about their
experience with the court and the legal system that turns people into
litigants characterised as 'high conflict'.

Thirdly, it may be that people with particular personality types, or with
particular vulnerabilities, are especially at risk in experiencing a separation
followed by litigation. It may be that what is actually driving the impasse is
an interaction of the above. The previous discussion of the psychological and
socio-legal factors implicated in 'high conflict' has demonstrated how this
can occur. Thus a third hypothesis is that experiences associated with court,
in the context o f a separation, interact with personality vulnerabilities to
produce a set o f circum stances which can be regarded as 'high conflict'.

METHODS SHAPED BY THE RESEARCH QUESTIONS
There were a variety of methods available to pursue these questions. The
task was to choose a research method, or methods, which would most ably
answer the research question, that is, whether 'high conflict' could be
predicted.
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The initial task was to isolate a sample of litigants from a large 'normal'
litigating population, who could be regarded as 'high conflict', in order to see
what, if anything, made them (their demographics, experiences, personality,
their interface with the legal system) different from 'low conflict' litigants.
Surveys were judged to be the best way to do this. Mailed surveys are
economical in that they allow for the coverage of many participants in a
relatively short time as well as providing a stable, consistent and uniform
measure. Variables were translated into questions. Some questions were precoded making them easy to administer, to code and to answer. These
questions allowed for comparison and quantification. They were amenable to
statistical analysis. There were also open-ended questions in the survey,
allowing participants freedom to express their ideas and feelings about the
complexity of their post-separation and court experiences. While the
open-ended questions were harder and more time consuming to process,
they allowed more detailed responses and more choice than fixed choice
questions.

Thus all parties litigating children's matters within a certain time frame
(approximately one year) were invited to participate. The initial 'snapshot' of
their court matter was at the outset of litigation. For most parties it was their
first experience of the Family Court, although some people had been to the
Family Court before, and in the analysis were treated differently from the
'novices', as will be evident later in the research. The time of the survey was
schematically represented as 'T T (Time l)(see Figure 6). The actual survey
has been described in some detail (see Appendix 2). About three months
after they had completed the survey, ('T2' — Time 2) the survey participants
were telephoned to see if their case had settled and to gather some
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Figure 6

A Two Phase Design
Snapshots o f litigants’ perceptions, experiences and expectations
at three different times in the Family Court litigation pathway
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T1 (time 1) = point of entry to litigation

12 (time 2) = after primary dispute resolution
processes and first directions hearing
T3 (time 3) = when the matter remains unresolved

information about what had transpired. At Time 3 ('T3') in-depth interviews
were conducted with a sub-sample of litigants who displayed certain features
which are often regarded to characterise 'high conflict'.

Thus, as originally conceived, there were three data sources — surveys,
follow-up telephone interviews and in-depth interviews. They were analysed
in different ways — quantitatively and qualitatively in order to explore the
question of whether 'high conflict' could be predicted. Firstly a correlational
analysis was applied to the survey data to see which variables were
associated with 'high conflict' when it was operationally defined as taking
over twelve months to settlement. Secondly the in-depth responses from the
survey data, telephone interview which followed on from the survey, and the
long interviews of a small sub-sample, were analysed for common themes
which might elucidate the 'high conflict' phenomenon.

An additional analysis was undertaken which was not part of the original
plan. When it transpired that the data set included responses from sixteen
parent couples, the opportunity for looking at the conflict systemically, from
the point of view of not one, but both parents, presented itself. Having data
from a small sub-sample of both parents, was considered too opportune to
miss. This sub-sample provided a rich source of data in which the
perceptions of both parties was brought to bear on the question of whether
'high conflict' can be predicted. The rationale for this will be dealt with later
in this chapter. Figure 7 (below) shows all the data sources schematically
and the types of findings that resulted from examining the data.

The following is a rationale for the methods used.
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There are a variety of data sources in this research.
Firstly, there is the data from one hundred and sixty (160) surveys which
was analysed both quantitatively and qualitatively. There was data from
one hundred and twenty nine (129) telephone interviews, which were
conducted as a follow-up to the surveys. A subset of ten litigants was
selected from the survey respondents for in-depth interviews. The couple
subset of sixteen couples was chosen for focussed analysis bearing on
prediction.
Quantitative analysis of the survey data produced findings which were,
firstly, correlates of ‘high conflict’. Secondly, themes have emerged from
the interviews (follow-up telephone interviews of the whole sample and
ten litigants interviewed in depth). Focussed themes have been analysed
in the sub-sample of sixteen couples. All of this data has been analysed
with a view to predicting ‘high conflict’.

MIXED METHODS RESEARCH
Some authors argue that a relatively new methodology, which nonetheless
had its origins in the 1950s, has since the 1990s attained the status of a
legitimate research methodology. This is the 'mixed methods' approach or
'mixed methods research' (Creswell & Plano Clark, 2007, Tashakkori &
Teddlie, 2003; Creswell, 2003).

There are said to be several precursors for it's development (Creswell & Plano
Clark, 2007). Firstly, the complexity of contemporary problems requires that
adequate means be found to address them. Coupled with this has been an
apparent increase in interest in qualitative research. There has also been
found to be the practical need to gather multiple forms of data for diverse
audiences.

Certainly the phenomenon of 'high conflict' in post-separation disputes
about children falls into the category of a complex contemporary problem. It
is also an area of research in which people typically have stories to tell about
their separation and its aftermath, their relationship with their children and
their experiences with the legal system and going to court, perhaps for the
first time in their lives. Thus it is an area of research in which there seems to
be a compelling argument for individual voices to be heard.

The question about the need to develop multiple forms of data for diverse
audiences is also of particular relevance in the current research. The
possibility of key stakeholders having their own preconceptions about what
constitutes 'trustworthy' research was acknowledged by D'Cruz & Martin
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(2004), in discussing 'the paradigm debate'. They argued that in order to
maximise the effectiveness of research it is important to take account of the
positioning of others. The current research is a case in point. In the planning
stages of this study, the (then) CEO of the Family Court, acknowledged that
difficult and 'high conflict' cases were a problem for the Court. He indicated
to me that he would be very interested in the insights derived from this
research. During this conversation, in an attempt to be helpful, he advised
me that the type of data that would be most valued by the Court would be
'hard' evidence which was backed up by 'statistics'. He made it clear that 'soft
and fuzzy' data of the kind produced in qualitative research would be less
acceptable. The research design, which was finally developed, acknowledged
the strengths of a quantitative approach, supported by 'hard' data and
statistical results without compromising individuals' opportunity to relate
their experiences and the meanings they derived from them.

Another consideration in choosing mixed methods was the expectation that
the quantitative phase of the research could facilitate the qualitative phase,
in that a selection of people to be interviewed in-depth could be made after
a more structured survey and analysis had taken place (Bryman, 2001). In
this research, there was felt to be a need to explore parent-litigants'
experiences in more depth than could be produced from a closed question
survey or other quantitative instrument. The rationale at that time was that
the data achieved via the survey instrument could be 'fleshed out' and to
some extent, explained, by in-depth interviews with a smaller targeted
population.
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What distinguishes 'mixed methods research' from other methods is that it
involves collecting, analysing and mixing both quantitative and qualitative
data in a single study. As a central premise it holds that the use of
quantitative and qualitative approaches in com bination provide a better
understanding of the phenomenon or phenomena being studied than either
the quantitative or qualitative approach alone (Creswell & Plano Clark, 2007).
That is, it assists in answering questions that cannot be answered by
quantitative or qualitative approaches alone. An example would be using
qualitative data to explain the quantitative data obtained in a study. This is
entirely consistent with the rationale for choosing mixed methods for this
research.

It has been suggested that mixed methods research counterbalances the
weaknesses of both quantitative and qualitative approaches when they are
used alone (Creswell and Plano Clark, 2007). For instance, a criticism that
has been levelled at quantitative research is that it does not take into account
the context in which subjects or participants operate. Nor does it allow the
voices of participants to be heard. Using a mixed methods design
compensates for this. Qualitative research has been criticised for enabling
the personal interpretations and biases of the researcher. This could be to
some extent counter-balanced by the use of combining quantitative data
with qualitative data.

As with all methods and methodologies, the mixed methods approach is
underpinned by particular philosophical assumptions. Some contemporary
mixed methods researchers opt for a particular worldview which has been
called 'pragmatism' (Tashakkori & Teddlie, 200S). This view suggests that
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researchers should be practical in collecting data by whatever means 'works'
to answer the research question. According to this way of thinking, diverse
approaches may be used, and both subjective and objective knowledge is
valued. No forced choice dichotomy between competing world views (for
example, positivism and constructionism, which are concepts which will be
dealt with in some depth later in this chapter) is required.

Another approach, which however does not claim to come under the
umbrella of 'pragmatism' as a worldview, is simply to use multiple
paradigms and multiple world views without labelling this as a new position,
and being careful to be explicit about their use (Green & Caracelli, 1997,
2003). This approach recognises that different paradigms give rise to
apparently contradictory ideas. However the tensions and contradictions
which are generated reflect different ways of knowing about the social world.
This position is that multiple paradigms can be used (for example, positivism
^¿/constructivism) instead of one encompassing paradigm such as
'pragmatism'. This is the position which has been adopted in this research, in
which the primarily positivistic framework has been used for the survey data
and an interpretive framework has been used for interviews and open-ended
questions.

There are four main types of mixed method design (Creswell & Plano Clark,
2007) although some research design theorists claim that there are more
(Tashakkori & Teddlie, 2003). The type of design chosen for this study is
what has been referred to as the 'explanatory design' (Creswell & Plano Clark,
2007). This is a two-phase mixed methods design, the overall purpose of
which is for the qualitative data to help explain, or build upon, the initial
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quantitative results. According to this design, the research begins with the
collection and analysis of quantitative data. The second qualitative phase is
designed so that it follows from, or connects to, the results of the
quantitative phase. Usually the researcher cannot specify how participants
for the qualitative phase will be selected until the initial findings from phase
one are completed. Participants for the qualitative phase are selected on the
basis that they can explain or expand on the data collected in phase one.
Thus the results of the first (quantitative) method can help develop or inform
the second (qualitative) method.

The discussion will now turn to each of the components of the mixed
methods research design, with an explanation of the world views which
underpin them. This will be followed by a discussion of sampling issues
pertinent to each of the stages of the research. The research 'instruments'
will be discussed for each of the components of the mixed method. Finally
there will be a discussion of the proposed ways of analysing the quantitative
and then the qualitative results.

However, firstly, a brief diversion to explain some of the terminology used in
this research would be helpful at this point.

IMPORTANT TERMS AND CONSTRUCTS DEFINED
'Litigants' for the purposes of this study refers to people who are parties to a
dispute about children in the Family Court. At times they have been referred
to simply as 'parties'.
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'Respondents' is a confusing term because it has two meanings in this
research, which need to be differentiated. On the one hand it refers to
anyone who has responded with written answers to a survey or who has
participated in a research interview. Thus the 'subjects' are sometimes
referred to as 'respondents' throughout this work, although they are also
referred to as 'participants'. However 'respondent' has a legal meaning as
well. Parties to a dispute consist of an applicant (the one who has initiated
the court proceedings) and a respondent (the other, sometimes involuntary
party).

'Divorce' is often used as shorthand for 'separation and divorce'. Literature
sourced from the United States of America tends to refer to 'divorce conflict'
or 'conflict in divorcing couples' whereas this in fact includes people in de
facto relationships who have children born outside of marriage. De facto
relationships are an increasing phenomenon in all Western countries, but this
is not always acknowledged in the language used. Doubtless this has its
roots in prevailing ideology and the rhetoric about the importance of the
family, which has been an institution endorsed and 'sanctified' by marriage.
This is a large and entirely separate topic. Suffice it to say, at this point, that
'divorce' or 'divorced' has sometimes been used to refer to unmarried people
who were previously in a stable couple relationship, or who have, at the very
least, produced a child together.

The issue of whether 'high conflict' could be defined has received much
coverage in Chapter 2 and in the results and discussion section. At the
outset of this research it was thought that 'high conflict' could be
conceptualised as a certain attribute, or collection of attributes, of a minority
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of litigants, who for various reasons were unable to resolve post-separation
disputes about their children. Some of these litigants would proceed to have
one or more defended court hearings. Some disputes would develop into
intractable disputes. Some litigants would approach their disputes with a
great deal of acrimony. Litigants which became to be characterised as 'high
conflict' may have a particular presentation in Court, which is identifiable at
the outset. They may bring certain histories or present with certain personal
characteristics, which are correlated with 'high conflict'.

In the first stage of this research, in addressing the question of whether 'high
conflict' could be predicted, an attempt was made through survey analysis to
discover correlates of 'high conflict'. As a precursor, it was necessary to
devise an operational definition of 'high conflict', achieved by translating it
into terms which are sufficiently concrete to enable research operations
(Brewer & Hunter, 1989). It is accepted that this is a reductionist approach. It
is also quite a difficult task when one considers the complexity of the
phenomenon being studied.

Firstly, 'conflict' was conceptualised as 'legal conflict', that is conflict that
takes place within the court system, specifically in the Family Court. For the
purposes of this study, legal conflict was categorised as 'high', 'moderate'
and 'low'. 'High conflict' was conceptualised as entrenched legal conflict,
that is, a situation in where there is extreme difficulty in settling a case. For
the purposes of this study, this was operationalised as 'being in the court
system for twelve months or more.' 'High conflict' was also conceptualised as
'litigiousness'. This was operationalised as 'relitigating', that is, returning to
Court for a judicial decision a second or subsequent time. 'Low conflict' was
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conceptualised as relatively easily resolved legal conflict, which was
operationalised as the matter being settled within six months of the initial
court event. It was expected that in cases in which there was 'low conflict',
the matter would be resolved by negotiation and not adjudication. 'Moderate
conflict' was conceptualised as moderately entrenched legal conflict, which
was operationalised as the matter taking between six and twelve months to
settle. It should be noted that the time frames given for a case to settle are
somewhat arbitrary. At the time the data was collected most defended
children's matters at Parramatta Registry of the Family Court took over twelve
months of waiting for a court hearing before a judge, as is still the case in
2006. When matters settled quickly, they tended to do so either at the first
court event (the case conference and directions hearing) or soon after. Thus
it was deemed that taking less than six months to settlement, represented a
suitable time frame to categorise 'low conflict' matters. Taking six to twelve
months to settlement for 'moderate conflict' was a time frame between the
two extremes of 'high' and 'low' conflict.

As quantitative methods were used for Phase 1 of the mixed methods study,
it is timely to make explicit some of the understandings which underpin
quantitative data collection and analysis.

THEORETICAL ASSUMPTIONS UNDERPINNING A
QUANTITATIVE METHODOLOGY
The quantitative part of the study (survey data and analysis) was underpinned
by a positivist epistemology. According to this philosophical framework,
reality is objective, and is thus independent of human consciousness.
Reality, according to this perspective, rests on order and is governed by
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strict, natural and unchangeable laws (Sarantakos, 1998: 36). Human beings
are rational individuals whose behaviour is learned by observation and
governed by external causes. This epistemological framework has a certain
position on the nature of science which is seen to be based on strict rules
and procedures, is deductive and based on universal causal laws. According
to this framework knowledge is derived from the senses, other sources of
knowledge being regarded as unreliable. It sees science as value-free.
Scientific research is said to explain and document causal laws. Knowledge
of events and social laws allows society to control events and to predict their
occurrence. At the outset of this study, a major goal of this research was to
see if it was possible to predict those cases which were likely to develop into
'high conflict' or intractable cases. The purpose of discovery was a utilitarian
one.

A quantitative study is an inquiry into a social or human problem based on
testing a theory composed of variables, measured with numbers, and
analysed with statistical procedures in order to determine whether the
predictive generalisations of the theory hold true (Creswell, 1994:2). From a
positivist perspective, a theory consists of a set of concepts and propositions
used to explain social phenomena. Consistent with the positivist philosophy,
the quantitative researcher views reality as objective, 'out there' and as thus
independent of the researcher. An aspect of reality can be measured
objectively using a questionnaire or other instrument. Adherents of this
methodology hold that the researcher should remain distant and
independent of that being researched. In the interests of objectivity,
attempts are made to control for bias, as in, for example, selecting a
systematic and, if possible, representative sample. Facts are reported and
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arguments derived closely from the evidence in the study. Concepts and
variables are well defined from accepted definitions. Using a deductive form
of logic, theories are tested in a cause and effect order.

Finally, in quantitative studies, the research problem evolves from the
literature. Concepts, variables and hypotheses are chosen before the study
begins and remain fixed throughout the study in a static design. Theories
may exist that need to be tested and verified.

Subjects and Sampling
Probability sampling, in which participants are selected based on a true
random procedure, is widely regarded as ideal in quantitative research in that
it yields high reliability and generalisability of the results (Agresti & Finlay,
1997; Howell, 1997; Ramsey & Schafer, 1997). However, the target
population in this study was hard to reach, in that it was difficult to secure
compliance in litigants completing the survey, thus excluding successful
probability sampling. Therefore, of necessity, a non-probability, non-random
sampling procedure was used (D'Cruz & Jones, 2004). However the sampling
technique for the survey was by no means haphazard, but a more reliable
purposive sampling method was used. The sample consisted of parent
litigants at Parramatta Family Court who had either filed an application
pertaining to their children or who were required to respond to the other
parent's application. Most were applying to the Court for the first time,
although some parents had been involved in previous litigation. While the
vast majority of the sample were parents, there were two 'interveners' (other
parties who had an interest in the child or children). The population studied
was restricted to one geographical area of Sydney, the 'catchment' area of the
Parramatta Registry, which was predominantly the Western Sydney region.
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The number of subjects chosen for the survey was 160. This was a cut-off
figure chosen after data was collected for approximately one year and
represented approximately thirteen percent of parent litigants in the data
collection period. One-hundred-and-sixty participants was considered a
large enough number to yield a 'high conflict' sub sample even though it was
impossible at the outset to predict with any degree of accuracy what
percentage of the sample would constitute the 'high conflict' group. Certainly
much would depend on the criteria used. However, as a very rough guide it
was useful to consider that only five to ten percent of the Court's clients,
depending on the particular registry, proceed to a defended Court hearing.
Proceeding to a defended hearing can be seen to indicate a 'high' level of
legal conflict. It is acknowledged that some 'high conflict' cases do not

proceed to a final hearing for a variety of reasons. However, working on an
estimate that somewhere between five and ten percent of the sample might
be expected to display some indicators of 'high conflict' (apparent in the
literature review) would yield a sub sample of ten to twenty people for
in-depth study. In fact, ten individuals were chosen for in-depth study.

Ideally the large survey sample would consist of both parties to all children's
applications made within a certain time frame. Unfortunately applications
prepared by a solicitor do not require the litigant's personal contact details,
so that less than half of the court documents examined contained both an
address and telephone number. Anyone who had an address and telephone
number on the initiating application, or response to the initiating application,
was sent a survey. In some cases surveys were sent to clients who provided
an address and a solicitor's name but no telephone number. The aim here
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was simply to facilitate follow-up. Men and women in the immediate
post-separation period are typically a mobile population, in which the party
who has left the marital or family home often moves from one temporary
accommodation to the next. It was considered essential to be able to follow
up potential participants both to secure a good response rate (assisted by a
telephone call encouraging participation) and also because the research
design included a follow-up telephone interview with each of the survey
participants to ascertain the outcome of their case.

It was considered highly desirable that data was collected from both parents,
as within a 'high conflict' couple it is possible that one party is making a
much higher contribution to the conflict than the other (Kelly, 2003).
However, to restrict eligible participants to those with two-parent
participation would have imposed too great a limitation on the study. It is
estimated that only one family study in seven collects data from more than
one parent (Hodgson & Lewis, 1979 quoted in Maccoby & Mnookin, 1992).
This refers to family studies generally and not only to divorce studies.
Two-parent participation in divorce studies is very rare indeed. (Bearing this
in mind, when a sub-sample of parent dyads presented itself as part of the
data set, the opportunity for subjecting it to special analysis could not be
missed. This will be discussed later.)

Another impediment to securing a representative sample is the issue of the
emotional stress experienced by the litigants, sometimes leading to their
understandable unwillingness to participate in research. It was understood
that litigants would be attending the Family Court, for the most part, for the
first time. Previous research indicates that this is a novel and highly stressful
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event for most people (Greenfield, 1986). It is an occasion on which most
people do not want to be troubled by other demands and distractions. It is
also a difficult-to-engage population in that half of the litigants are
attending because their ex-partner has applied to the Court for orders and
they are required to attend whether they want to or not. Thus up to half were
an involuntary population with all the possible resistances implied in that.

A number of strategies were used for maximising participation. Firstly,
incentives were offered for participation, in the form of a choice of books on
parenting or a movie pass. The item was sent to the participant after the
receipt of the completed survey. Secondly, attempts were made to engage
possible participants by telephone. The rationale was that litigants were
more likely to participate if the survey was explained to them in person.
Many litigants felt the need to explain their circumstances to the researcher
during this initial call. Skill was needed in empathising but at the same time
containing the person on the end of the line. Thirdly, litigants at their first
court event were required to attend an information session before
proceeding to mediation and the directions hearing. Either myself, or a final
year social work student on placement spoke briefly at the end of the
information sessions (four times per week), reminding people who had
received surveys about the research and reinforcing the confidentiality aspect
of the research. Litigants who had not received surveys in the mail because
of lack of contact details were invited to participate after providing the
researchers with contact details. Finally, some follow-up telephone calls
were made to prospective participants who had made an undertaking that
they would complete the survey or who had said they 'might' do it.
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A possible sampling bias was that self-administered survey questionnaires
tend to attract the compliance of middle class educated persons for whom
the language of the questionnaire is their first language. In order to avoid
this bias certain precautionary measures were taken. Potential participants
were informed that they could complete the questionnaire by themselves,
with the researcher in person, or by telephone. In fact only one person, who
was from a non-English speaking background, elected to complete the
survey with the help of the researcher.

The Survey
This was quite a long questionnaire divided into seven sections, each section
being colour-coded to make the survey appear more attractive and
interesting, with the aim of encouraging participation. There were primarily
'tick box' questions but also some open ended questions. A copy of the
survey is found in Appendix /.

Section One dealt with the demographics of the sample. Apart from
questions designed to elicit basic demographic and socio-economic
information, there were some questions relating to factual information about
the separation.

Section Two dealt with the litigation history and the level of conflict.
There were questions designed to reveal the amount of involvement the
participant had with the legal system (engagement of solicitors, expenses,
previous litigation etc.) and also whether there were restraining orders. There
were questions gauged to assess the level of conflict by looking at the ways
that parties may have expressed their conflict, on a continuum through
physical forms of aggression to the use of weapons. Participants were asked
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whether these events ever happened and secondly, whether they had
happened in the previous three months. Participants were asked their
perception of the level of conflict in the relationship currently and in the
twelve months prior to the separation. There were also questions about how
the participant felt their children were coping with the family changes, and in
what ways they had noticed the children's behaviour change. The level of
parental co-operation was explored.

Section Three was intended to elicit information about participants'
perceptions of what was standing in the way of settling their dispute at that
point in time. The emotional difficulty of the separation, particular events
which might have occurred, where participants placed the locus of blame and
the role of other people in the conflict (including solicitors and children) were
issues that were canvassed.

Section Four dealt with the impact of the legal system on the conflict,
including going to court. Whether they were the party who had initiated the
litigation, their hopes in going to court and how going to court had impacted
the conflict were issues of interest. They were also asked about their
satisfaction with court services and their overall perception of the Family
Court.

Section Five was concerned with the settlement of the dispute. It was aimed
at discovering what strategies litigants had tried to settle the dispute, parties'
expectations about the possibility of a settlement and their ideas about what
could facilitate a settlement or what could impede it.
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Section Six sought participants' projections into the future. It was
underpinned by the rationale that beliefs and attitudes about the conflict
might be found to be powerful predictors of settlement behaviour.

Section Seven asked for statements of parties' motivation in going to court
from a list of choices. There was provision made for the participant's own
statement in the event that none of the statements provided fitted his/her
circumstance.

Analysing the Quantitative Results
The responses to the one-hundred-and-sixty variables of the survey
produced a large data set, which was entered into a computer-based
statistical package, SPSS. This allowed easy access to, and manipulation of,
the data. The decision was made to subject the data to descriptive statistics
only, in particular correlational analysis, as the sample was not a
representative one. Descriptive statistics 'asks the question ' How Many? in
relation to the actual and proportional distribution in the sample, the
clustering, distribution and variation in the emerging patterns and
relationships between variables' (D'Cruz & Jones, 2004:143). In this case the
task was to see which variables, if any, in the large data set correlated with
'high conflict', where 'high conflict' was operationalised as parties either
taking over twelve months to settle the case or relitigating. Thus variables
were sought which might be associated with a particular construct of 'high
conflict', not necessarily in a causal way, but an association nonetheless. The
rationale was that if there was an association between the variables, that
these might form the basis of a set of predictors. The results of this
correlational study are to be found in the Appendix 5, with a full discussion.
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An abbreviated discussion of the results is found in the Results and
Discussion section in the body of the thesis.

As discussed earlier, there are perceived to be limitations of a purely
quantitative approach in exploring such a complex phenomenon as 'high
conflict' a fact which provided part of the rationale for using a mixed
methods approach. As Day Sclater so eloquently put it, by adopting a purely
quantitative methodology
The nuances and the complexities of personal experiences, and of their
underlying emotional subtexts, are often submerged in the quest for
categorisation and statistical correlation (Day Sclater, 1999: 162).

The discussion now turns to the second part of the mixed methods approach
— qualitative methodology and the theory which informs it.

THEORETICAL ASSUMPTIONS UNDERPINNING A QUALITATIVE
METHODOLOGY
In this thesis reference is made to 'dispute', 'cases' and 'ease or difficulty of
settlement.'This is the language of the legal system, in which people are
reduced to 'cases' and problems are defined in strict legal categories (cf. the
critique of Blank & Ney, 2006, in which powerful legal discourses are said to
dominate the agenda). However the actual referents here are people —
people who have children; people who are parents, whose primary (spousal)
relationship has broken down and who have come to the Family Court with
the expectation of resolving their problems. This research has examined
people's hopes in coming to Court and also the meanings they made of the
experience.
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Some of the research questions, by their very nature, demand that an
exploratory approach be taken. The qualitative methodology chosen for
Phase 2 is the most powerful in handling exploration of certain behavioural
phenomena, those relating to post-separation disputing. Qualitative
researchers attempt to make sense of, or interpret phenomena, in terms of
the meanings people bring to them. This is an interpretive approach in which
the multiple dimensions of a problem are explored, and these dimensions
displayed in their complexity. Qualitative methods are particularly useful with
research questions which ask 'how' or 'why' (Creswell 1998: 25). In this case
questions of interest (while not the main research question) might be, How
do parents become regarded as 'high conflict' litigants? Why do they embark
on a litigation pathway at all? How do those litigation pathways become
entrenched? Why is it that some parents settle their disputes relatively easily
and others do not? During the course of the research these topics were

explored. Little theory has been available to explain the behaviour of
participants and thus, theories need to be developed.

Participant litigants were viewed in their 'natural' setting — the Court, which
— contextualises their experiences.

What is Entailed in Knowing?
Epistemology by definition involves knowledge, and embodies a certain
understanding of what is entailed in knowing. In short, it is a way of
understanding and explaining how we know what we know. As such it
informs the theoretical perspective which was adopted.

Constructionism is one epistemology which addresses the question: How do
we know what we know? Exponents of constructionism claim that meanings
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are constructed by human beings as they engage with the world which they
are interpreting (Crotty, 1998:43, Sarantakos, 1998). We do not create
meaning (as in subjectivism), or discover it (it is not 'out there'), but we
construct meaning. That is, the objects which are grappled with are intrinsic

to the process, as are the subjects or makers of meaning.

'Constructionism is the view that all knowledge, and therefore all meaningful
reality as such, is contingent upon human practices, being constructed in
and out of interaction between human beings and their world, and developed
and transmitted within an essentially social context' (Crotty, 1998:42).

According to this epistemology there is no 'true' or 'valid' interpretation.
Instead there are 'useful interpretations', 'liberating forms of interpretation',
'interpretations that prove oppressive' and interpretations that can be judged
'useful and fulfilling'. Truth or validity does not enter into it. All of these
forms of interpretation could be found as people struggled to make sense of
their separation experience and its aftermath in the Family Court.

Subjects and Sampling in the Qualitative Part of the Study
Consistent with the philosophy that underpins qualitative methods,
sampling procedures in qualitative research are typically less strict and less
structured that those used in quantitative methods. In qualitative research a
sampling technique is often used in which the researcher chooses subjects
who are thought to be relevant to the research topic (Sarantakos, 1998). In
this case the judgement of the investigator comes to the fore, and is
considered more important than choosing a random or probability sample
This kind of sampling is referred to as 'purposive sampling' and was the type
of sampling used in the qualitative phase of this mixed methods research.
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In this method cases are selected with a specific purpose in mind (Neuman,
1997). The advantage of this method is that it allows the researcher 'to select
members of a difficult to reach, specialised population' (Neuman, 1997:206),
as the litigants in this sample were. The choice of subjects was based on the
presence of some factors which were thought might pertain to 'high conflict'.
In the case of the ten parents chosen for in-depth interview, one or more of
the factors present were, intensity of affect in the written or telephone
responses, expressed beliefs that the conflict would be never ending,
litigation or relitigation of long duration and self-selection because the
individual believed his/her case was 'high conflict' and wanted to tell about
his/her experiences.

The Follow-up Telephone Interview
After the parties had attended their first court events, a mediation meeting
with a court counsellor, followed by the directions hearing (a procedural
hearing only), a short follow-up interview of the survey particpants was
conducted approximately three months later by telephone. A
semi-structured interview schedule was used (see Appendix 3) which was
designed to elicit information about the progress of the case. This
information could have been obtained r a a short mailed survey. However,
non-compliance was judged to be a possible impediment, as the separating
and divorcing population is a difficult one to access, evidenced by the initial
survey take-up rate being quite low and the high mobility of separating
couples, which made them difficult to contact by mail. A personal telephone
call was judged optimal for ensuring feedback. It had the additional benefit
of generating detailed qualitative data, which included an impression
('assessment' would be over-stating it at this point) that particular cases
might be difficult to settle. From the outset, it was planned for parent
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litigants to be identified during the survey and telephone follow-ups, who
could be interviewed in-depth in Phase 2 of the study. There were no strict
criteria for choosing people to interview in-depth. Instead, certain litigants
impressed as being highly emotionally reactive and/or certain cases stood
out as likely to be very difficult to settle. Thus the telephone interview was
still part of Phase 1, but also functioned as a transition phase to Phase 2 and
also a way of informing which litigants should be included in Phase 2,
consistent with a mixed methods approach.

Telephone interviewing is generally employed when the interviews are simple
and brief, when quick and inexpensive results are sought and when it is not
considered important to approach the participant face-to-face. It allows the
study of relatively large samples (in this case one-hundred-and-sixty
participants) and may allow more open communication as the participant is
not confronted by the interviewer (Sarantakos, 1998).

Questions during the telephone interview were asked regarding participants'
understandings of why the matter had settled, or had not settled. The
semi-structured interview schedule also covered such questions as whether
the case conference, counselling and directions hearing had helped in any
way. The interviewees were asked whether they had a chance to say what
they wanted in the case conference, in counselling and in court. They were
asked whether they were satisfied with the outcome, whether they thought
the settlement (if one was arrived at) would last, and whether there was
anything they would like to tell the Family Court. Finally they were asked
whether they felt optimistic about resolving any future parenting issues
which arose.
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Thus one objective of the follow-up telephone interview was to provide
information which would enable classification of the survey participants into
'high', 'medium' and 'low' conflict, as discussed above, based on the time that
it took their case to settle. However, another purpose of the telephone
interview was to gain some insights into processes early in the court dispute
which led to a settlement or lack of a settlement. It was also designed to
assist in selecting people to be interviewed in-depth.

The In-depth Interviews
The second stage of the study explored 'high conflict' qualitatively,
permitting the addition of scope and breadth to the study of 'high conflict' as
well as discovering new perspectives on it. The intention was to elaborate,
enhance and illustrate the results from the quantitative phase, using data
from the qualitative phase.

A qualitative method was chosen for the Phase 2 of the study because of the
nature of the research question, which was essentially an exploration of
'what is going on' in 'high conflict', in the interests of finding out whether
'high conflict' could be predicted. Such an exploration utilises the 'how' or
'what' questions alluded to by Creswell (1 998) which are not amenable to a
purely quantitative methodology. This is in contrast with Phase 1 (the
quantitative part of the research), which focussed on a comparison of conflict
groups. The topic of'high conflict' needs to be explored. Furthermore, there
is little theory available to explain the behaviour of 'high conflict' litigants. A
qualitative study relies on the views of participants, who discuss their views
within the context in which they occur, in order for the researcher to
inductively develop ideas from the specifics related by the informants, to be
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transformed into abstractions formulated by the researcher (Creswell, 1994).
With this in mind, ten people were chosen from the large surveyed sample
and were interviewed in-depth. The long interviews were approximately oneand-a-half-hours in length and were tape recorded and later transcribed for
analysis.

A semi-structured interview format was used (Sarantakos, 1998). In
hindsight this could have been done differently, by simply using one openended question to enable the informant to describe what was important to

them. However a format was used which had trigger questions under the
headings of: the current situation, the individual's state of health, the
separation and its impact, the relationship (then and now), how the current
circumstances were impacting on the children, their understandings about
conflict, their interface with legal system and their ideas about future.

While the results of the quantitative phase of the study are reported
separately from the results of the qualitative phase, they are integrated in the
discussion.

Analysing the Qualitative Material
The data consisted of responses from three data sources: from open-ended
questions from the survey, from brief follow-up telephone interviews with all
participants conducted after the survey (one-hundred-and-twenty-nine out
of one-hundred-and-sixty were completed), and from ten in-depth
interviews conducted subsequent to that. This data was either typed from the
survey forms or transcribed into type from the telephone interview notes and
audiotaped long interviews. This textual data was imported into N Vivo, a
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qualitative software package developed in Australia and used to manage
large volumes of data (Gibbs, 2005;Richards, 2002).

Firstly each of these sources of data was read in its entirety to gain an
impression of the data overall. Switching between the data sources was
made easier using the computer package. Memos and reflective notes were
made to clarify thinking and as a sorting process. Particular attention was
paid to the language and metaphors used by the participants. Then a long
process of reducing the data was undertaken. This was essentially an
interpretive process and also an inductive one as abstractions, concepts,
hypotheses and theories were built from details (Creswell, 1994:1 45). As I
had worked as a counsellor/mediator in the Family Court I was familiar with
the topics raised. I was also aware that my official court role might lead me
to have biases, values and judgements which could lead me to have
preconceived notions which could hamper my full engagement with the
participants' experiences.

The voluminous amount of text was reduced to certain patterns, categories
or themes, which were recorded using a coding procedure. The task of
handling a large number of categories and being able to 'jump' to their
source in the text when required was greatly assisted by the coding facility
available through the software. Responses were categorised into ideas or
themes and those ideas or themes further broken down to their component
ideas. These categories were coded and formed the basis for the themes
which emerged. As a fuller picture began to emerge, data was re-coded and
existing codes either were merged with other categories or further refined
into new categories. In light of the emerging understandings a picture began
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to develop. Diagrams were created for visualising and representing the data,
for example, the relationship between certain key factors was charted. What
emerged (the results of the interpretation) is recorded in the findings and
discussion section.

A SUB-SET OF PARENT DYADS
Analysing a sub-set of sixteen parent dyads had not been part of the original
research plan. However, as these couples emerged in the data set, there were
two theoretical considerations which informed the decision to use them for
separate analysis. Firstly, there was the impasse theory of Johnston and
Campbell (1 988) which claimed that impasse can occur at one or more of
three 'levels', one of those relating to the interactional dynamics between the
parties. The implication of this was that it may be necessary to have both
parties' perceptions in order to predict 'high conflict'. A second
consideration was Kelly's assertion (2003) that in some cases it may be that
only one party is responsible for the 'high conflict', with the other party
contributing little to the way of impasse. Thus to attempt to analyse data or
predict 'high conflict' from the party who was not contributing to the
impasse, may minimise or negate the conflict dynamics. Without evaluating
these two propositions, which might seem initially to be contradictory, it was
decided to take advantage of a subset which afforded the opportunity to
have the perceptions of both parties to a dispute. The actual analytical
frameworks which were employed emerged out of the overall results, and will
be discussed in the results sections. All sixteen cases were analysed and
contributed to the findings. Three of these cases are presented in Chapter 8
and seven of these cases are presented in Appendix 8.
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ETHICAL ISSUES
The participants were asked to engage in this research at a very stressful
time in their lives. It was acknowledged in the research proposal submitted
to the ethics committee at the University of Sydney, which was subsequently
approved, that completing the survey or participating in in-depth interviews
could raise distressing topics and issues for the interviewees. It was
therefore important that the participants be offered the opportunity to
debrief with a counsellor (on the Family Court staff, but not involved in the
research) should this occur. The invitation was made in the information
booklet that accompanied the survey.

It was also important to distinguish the research from any intervention which
may take place at the Family Court. Thus the request to participate in the
research was never made at the time of court-ordered counselling. In
addition, I disqualified myself from counselling any research participants. Indepth interviews were conducted away from the Counselling Section, either
in the interviewee's home or in the small interview rooms adjacent to the
court rooms. Another measure taken to distinguish the research from any
Court intervention was that the covering letters sent with the survey were on
the letterhead of the University of Sydney's Centre for Peace and Conflict
Studies, rather than on the Family Court letterhead.

Complete confidentiality was assured to survey participants and interviewees.
In order to protect the confidentiality of survey participants, they were
assigned a number, so that their names would not have to be used on the
survey forms.
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If people had questions or complaints about the research, they were made
aware that they were at liberty to telephone the National Director of
Mediation, whose details were in the information booklet.

LIMITATIONS OF THE RESEARCH
The study was somewhat hampered by Family Court litigants, in general,
being a difficult population to study. They are typically difficult to engage.
Litigants coming to their first event at the Family Court are naturally stressed
and preoccupied with the task at hand. Those characterised as 'high conflict'
may decline to be interviewed if they are aware that their ex-partner is
participating.

The study was confined to Family Court litigants. There may be an
inaccessible population of separated parents in 'high conflict' who never
interface with the Family Court. They may mistrust institutions. There may
be cultural reasons why they do not come to the Family Court. They may not
have access to the resources needed, for example, they may be lacking the
financial resources for legal representation. There may be such 'high
conflict' that one party chooses to 'walk away' from the family rather than
engage in ongoing conflict.

There may be a group of litigants who bring an application to the Family
Court, but who settle at any early stage of the proceedings for reasons that
do not relate to conflict resolution. These people may still endure 'high
conflict' situations although their case is technically 'settled'.

170

This study takes place in the context of an adversarial court setting, a
competitive environment in which there are allegations and counter
allegations about parties. Such an environment can breed mistrust. A small
minority of people expressed a mistrust of the confidentiality provisions of
the research as a reason for not participating. There is also the possibility
that participants may not tell the truth because they fear information may be
disclosed to the Court and may affect the outcome of their case.

The population studied was restricted to the 'catchment' area of the
Parramatta Family Court, predominantly Western Sydney, so the findings
about 'high conflict' cannot be generalised without reservation to other
divorcing and separating populations.

CONCLUSION
The terrain traversed in this chapter has been a descriptive account of the
mixed methods approach used to attempt to answer the question of whether
'high conflict' can be predicted in a sample of parents litigating children's
cases in the Family Court.

The rationale for using a survey method for Phase 1 of the research was to
enable a snapshot in time of a large sample of parent litigants. The intention
was to manipulate the data quantitatively to see which of a large set of
variables correlated with 'high conflict', which was operationally defined in
terms of either 'time to settlement' or 'relitigation'. It was thought that the
correlates of 'high conflict' which resulted might have predictive value, and
thus answer the question of whether 'high conflict' could be predicted.
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While apt for Phase 1, it was anticipated that using solely quantitative
methods would have limitations in examining such a complex phenomenon
as post-separation conflict. More exploratory qualitative methods, which
could accommodate the contradictions, ambiguities and complexities of
human behaviour, were planned for post-survey follow-up interviews of the
large sample and in-depth interviews of a smaller sub-sample, consistent
with the mixed methods approach. It was anticipated that the qualitative
data might have some explanatory value for the quantitative survey data.

The theoretical and philosophical underpinnings of the two components of
the mixed methodology approach have been examined, highlighting the
aspects of each which were of special interest and relevance for the task. For
example, sampling was a major issue with this particular population,
imposing constraints on the type of analysis that was possible in the
quantitative part of the research. In the qualitative part of the study it was
acknowledged that 'the search for meaning' was particularly pertinent for
people in the aftermath of a major life crisis and that an interpretive
framework would accommodate litigants' meaning-making struggles.

There has been an acknowledgment of the ethical issues to be considered in
researching a distressed group of people at a time of crisis. There are also
limitations in this research, both because of its socio-geographical context
and because it takes place in a highly competitive environment where even
the researcher can be the object of mistrust.
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The next chapter will firstly give an overview of the results, which will be
followed by the three results chapters, which relate to different phases of the
research design.
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CHAPTER 6:
FINDINGS
'HIGH CONFLICT' DEFINED BY TIME

THE DEMOGRAPHICS OF THE SURVEY SAMPLE
The sample of men and women who completed the survey consisted of 160
parent litigants, with more women participating (55%) than men (45%). Eighty
percent of the participants were aged between 30 and 44 years of age. Eighty
percent of participants were born in Australia, with 12.5% born in a nonEnglish speaking country. Seventy percent of the sample had been married to
the other party to the proceedings. Ninety percent of participants had all
children under 12 years of age at the time of separation. Sixty percent of the
survey participants were applicants in the court proceedings (the one who
initiated the court matter).

INTRODUCTION TO RESULTS
A conflict classification ('high', 'moderate' or 'low') was assigned to litigants
after the follow-up interviews to the survey, based on the parties' reports of
the time it had taken to finalise their case. These conflict classifications were
correlated with the responses to the client survey, which had been conducted
at the point of entry to the Family Court. Twelve variables correlated with
'high conflict' (defined as cases that took over twelve months to settle), and
with further statistical examination were found to have a significant
association. These variables related to:
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• client demographics,
• clients' perceptions of the conflict,
• factors relating to the separation,
• factors relating to the litigation,
• the presence of domestic violence or protective orders,
• factors relating to the settlement and
• variables relating to the children who were the subject of the application.

Detailed findings are described, and in some cases tabulated, in Appendix 5.
What follows is a summary and discussion of the results of the client survey.
It is represented schematically in Figure 8.

The following relationships between variables were ascertained. Descriptive
statistics were used to summarise the data. Cross tabulations were
performed to investigate associations between variables of interest. Either a
Chi-square test (x2) or a t-test was used to test for the statistical
significance of associations between these variables. There were 160
variables in each survey, and 160 surveys returned. The survey can be found
in Appendix J.
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Figure 8

Statistical Correlates of ‘High conflict’

Demographics
• Earning $50K or more
per annum

The separation

Parenting

• Separated for longer

• Negative perception of
child rearing practices
of the other parent

• Had unborn child at
the time of separation

Violence

Perceptions
• Did not envisage a
settlement

‘High conflict’

• The court has not made
things better

• History of more extreme
levels of physical
violence
• Possession of restraining
orders

Court events
Legal costs

• Had attended 3+ mediations

• Spent $6K or more
at the point of entry

• Often had already attended a
court hearing
• Attended both local court
and Family Court

The sole criterion for assigning a conflict classification to each set of
litigating parents, in this part of the study, was the time taken for the matter
to be finalised. The criterion relates solely to legal conflict and does not take
into account other dimensions of the disputes. Another way of
conceptualising the conflict classifications used in the quantitative analysis
might be that they relate to 'difficulty of settlement' of the legal matter,
matters taking over twelve months to settle being highly resistant to
settlement, and according to this criterion, classified as 'high conflict'.

Therefore, in the following discussion, it should be noted that 'high conflict'
refers to 'high legal conflict'.

Demographics
The only demographic variable that was found to be associated with 'high'
legal conflict related to the income of the participants.
•

Higher conflict tended to be associated with higher income, particularly in
relation to the $50K and over category.

The association between 'high conflict' and income over S50K was shown to
be significant when the 'low' and 'moderate' conflict categories were grouped
(X23 = 8.385; p = 0.039).

The group of parents earning over $50K has a high-earning capacity and can
afford the transaction costs involved in litigation. In fact, in this sample,
those in the $50K and over income bracket were nine times as likely to have
a lawyer as those in that income bracket who did not have a lawyer. Those in
the under $32K income bracket were three times as likely to have a lawyer as
those in that income bracket who did not have a lawyer. This suggests that
parties in higher income brackets are more likely to be legally represented.
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This is despite the provision in our society of legal aid to economically
disadvantaged groups.

In the only large scale comparative data provided by a representative sample
in the United States (Maccoby & Mnookin, 1992), only one significant
socioeconomic difference was found to distinguish divorcing parties in 'high'
legal conflict from those with 'low conflict'. That is, that significantly greater
numbers of mothers than fathers in the 'high' legal conflict group were found
to be engaged full-time in home duties. This research (in which there were
four times as many 'high conflict' females engaged full-time in home duties
than 'high conflict' males) concurs with this finding. One possible
explanation is simply that it reflects the gendered nature of roles in Western
society. However, although there appears to be an association between
inclusion in the 'high conflict' group and being engaged in home duties in
this sample, when a Chi-Square test was run, there was no association found
(x 2m = 10.731; p = 0.707). A possible explanation for this could be the
small sample size.

The Separation
Some association was found between 'high conflict' and the length of time
which had elapsed since the separation.
• 'High conflict' participants had been separated for longer than those
classified in lower levels of conflict at the time of survey, which was at the
outset of litigation (the difference between means is fifteen months
between 'high' and 'low' conflict).
In the group which had been separated for three years or more, there were
twice as many 'high conflict' litigants as 'low conflict' litigants; and five times
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as many 'high conflict' litigants as 'moderately conflicted' litigants with that
length of separation. This association was found to be highly significant
(t, 53 = B.26; p < 0.002).

There was also a correlation found between 'high conflict' and a very specific
time of transition — separation of the parents while awaiting the birth of a
child (discussed below). There was also a small effect noted in relation to
who initiated the separation. The separation tended to have been initiated by
the mother when the conflict was 'high'. However this was found not to be
statistically significant

(x2i = 1.044;

p = 5.93).

Approximately one third of the sample was relitigating, putting them
automatically into the 'high conflict' group. Parties who were relitigating had
invariably been in the legal system for a longer duration. The time which had
elapsed since their separation was also proportionally longer, on average.
• The 'high conflict' group was the only group with unborn children at the
time of separation. However, no general relationship with conflict status
was found in relation to the age of the youngest child at the time of
separation.

Practice knowledge suggests 'high conflict' (both in a legal and an emotional
sense) is often present in situations in which separation occurs before the
birth of the child. Practice knowledge indicates that mothers who have gone
through the later stages of pregnancy, the experience of childbirth and the
early months of a child's life, without the material and emotional support of
the child's father, often adopt the stance that the father does not deserve to
have a relationship with the child. When the father applies to the Court
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(usually to spend time with the child) his application is often met with
resistance by the mother. An in-depth qualitative study of this litigant group
would elucidate the experience of these litigants, and furthermore would be
an instructive lens through which to view societal meanings of motherhood
and fatherhood and explore the rights and responsibilities of the three
parties (child, mother and father).

Practice knowledge also suggests that there is another group of couples who
separate during the pregnancy. These are couples who may have an
ambivalent separation. The child may be conceived during a period of
reconciliation in cases in which there are multiple separations, typical of the
ambivalent separation pattern. Johnston and Campbell (1 988) suggest an
enmeshment of couples who have an ambivalent separation, making ongoing
legal conflict more likely to occur.

The fact that there was no general relationship found in relation to the age of
the youngest child at the time of separation with conflict status, is at
variance with the available empirical work (Maccoby and Mnookin (1 992) and
Russel et al (n.d. circa 1993) which was reported by the Australian Law
Reform Commission, (1 995: 19). Maccoby and Mnookin found that thirtypercent of families whose children were under three years of age engaged in
'substantial' or 'intense' legal conflict. The Australian research, conducted at
Parramatta (Russel et al., circa 1993), found that one correlate of 'high
conflict' (in difficult contact cases) was that the parents had children under
two years of age at the time of separation.
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Litigation
• The amount spent on legal expenses was clearly related to 'high conflict'.
Litigants in the 'high conflict' category were the only ones who had spent
$6,000 or more on legal costs.

It should be noted that these costs were declared at the point of entry to the
Family Court, at the start of litigation, and would have mounted considerably
by the completion of litigation. Litigants in this survey, who had spent
considerable sums of money, were either relitigating or had previous legal
activity in their children's matter. In her study of legal services and family
law clients, Hunter found that self-funded (as opposed to Legal Aid) clients
spent large sums of money, which sometimes resulted in long-term
indebtedness or impoverishment (Hunter, 2002:23). It is difficult to think of
any other service provision in our society as costly as legal services. In the
case of children's applications in the Family Court there is usually no
monetary benefit which accrues from a successful litigated children's matter.
That is, there is no cost-benefit in money terms - the benefit coming instead
from parents' deep psychological need to stay connected with their children.
One exception to this is the small group of cases in which there is
concurrently a children's residence matter and a property matter, in which
the party who wins residence of the children seeks an adjustment of the
property settlement in their favour, by virtue of having the primary care of
the children.

Statistical tests indicated that the association between being in the 'high
conflict' group and spending over $6,000 on legal costs is highly significant
(X2s = 30.478; p < 0.0005).
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• 'High conflict' was found to be associated with going both to the Local
Court and the Family Court a number of times.

This finding (that litigants who take longer to resolve their dispute are also
involved in more court actions in different venues) seems intuitive. However
more qualitative research is needed to understand how this comes about.
One hypothesis is that restraining orders were taken out in local courts
before the Family Court proceedings. Another hypothesis is that parties often
apply initially to a local court, but that when a magistrate sees that there is a
large volume of evidence, or difficult or highly conflictual dynamics, complex
cases are then transferred to the specialised Family Court.

Another factor relating to the number of court actions in both jurisdictions
may relate to the fact that this cohort of litigants separated in the wake of
the 1995 Family Law Reform Act (which came into effect in June 1996).
Researchers and commentators have drawn attention to the fact that that this
legislation contains ambiguities relating to both the 'presumption' of shared
parenting and also to the issue of domestic violence (Rhoades et al., 2001 &
2000). These ambiguities were said to have created uncertainty and
confusion, and led to a huge increase in applications (more than double) for
contravention of existing orders and also a large increase in detailed specific
issues orders about shared parenting. One issue raised (Hunter, 2002) is that
it is unclear from the legislation whether protecting the child from the effects
of domestic violence, or the child's right to have a relationship with both
parents should take priority in deciding matters.
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Both associations, between being in the 'high conflict' group and having been
to the local court, and also to the Family Court, a number of times were
found to be significant (x24 = 11.844; p = 0.01 9 and x23 = 12.1 05; p = 0.007
respectively).
• 'High conflict' litigants tended to have had a hearing in which a Family
Court judge had made a decision and already had current residence or
contact orders varied. The sizes of the effect were large.

This is unsurprising, given that relitigation was one of the criteria chosen for
inclusion in the 'high conflict' category. The statistical tests showed high
significance ( x2i = 25.07; p < .005).
• Members of the 'high conflict' group had attended three or more court
ordered counselling/mediation sessions.

This is an artefact of having been in the family law system in which mediation
is mandatory. The Family Court's case management system specifies that
parties must be given every chance to resolve their matter through what it
terms 'primary dispute resolution'. With the 2006 amendments, most of this
is now provided by non-government organisations in the community. This
variable was found to be highly significant (x2s = 25.673; p < .0005).

Domestic Violence/Protective Orders
• Having a restraining order was related to 'high conflict' (the size of the
effect was large

In a large scale snapshot study (n = 1,669) of all the court-annexed
mediations which took place in the whole of California during a two-week
period, Depner et al. (1 992) found client reports of domestic violence in
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sixty-five percent of cases. There is thought to be a similar incidence of
domestic violence among Family Court populations (Family Court of
Australia, 2003) in which physical violence was an issue in 67% of the
surveyed cases which went to judgement. However, it is not clear to what
extent these cases become translated into restraining orders. The Family
Court has a policy of interviewing clients separately in mediation where there
are restraining orders, or if there has been domestic violence. Not
surprisingly it is more difficult to resolve these cases by virtue 'of the inter
personal dynamics which include power differentials, safety concerns that
there may be about the children or safety of the parent at handover and also
the logistics of having to mediate separately. It is widely held that the
incidence of domestic violence is under-reported.

That there had been a restraining order was found to be significantly
associated with inclusion in the 'high conflict' group (x2i = 8.531; p = .003)
but there was no association found, using statistical tests, between the
restraining order being current and inclusion in the 'high conflict' group
(X2i = .148; p = 0.701).

• 'High conflict' litigants tended to have experienced more extreme levels of
physical violence, particularly where they had slapped the other (or been
slapped), kicked the other (or been kicked), bit or hit with a fist (or been
the victim of such), hit or tried to hit with something (or been assaulted in
this way), had beaten up the other (or been beaten up), or had threatened
with a knife or gun (or been threatened in this way).
This result was highly significant (ti46 = 3.3 77; p = 0.001).
Janet Johnston (1 994) also reported using the Conflict Tactics Scale (the
instrument used in the current study, for which critiques were noted above)
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on two small samples (n=60 and n = 80) of litigants who had been referred by
the court for counselling at a private agency, parents who were substantially
conflicted. She found that physical aggression had occurred in seventy-five
percent and seventy percent of the groups of cases respectively. In twentyfive percent of the first sample, and twenty percent of the second, the
aggression was termed 'moderate' and involved slapping, hitting, kicking or
biting. In thirty-five percent of the first sample, and forty-eight percent of
the second, aggression was classified as 'severe' and included battering and
threatening to use (or using) a weapon. These findings are consistent with
the findings of the current study, in which it was typical for 'high conflict'
litigants to have manifested more serious forms of physical aggression. The
incidence of physically aggressive acts between parties was higher for
litigants classified as 'high conflict', whether these behaviours had occurred
at all, or whether they had occurred in the previous three months. However
the incidence of the behaviours currently (in the previous three months) was
very small compared to the previous incidence ('has it occurred ever1),
perhaps indicating the deterrent effect of current restraining orders.

Factors affecting the settlement
•

'High conflict' was less associated with perceiving that there would be a
settlement (a sizeable effect).

There was a statistical association found between not perceiving there would
be a settlement and inclusion in the 'high conflict' group (ti 44 = 2 .022 ; p =
0.045).
•

'High conflict' litigants tend not to believe that going to Court has made
the problem better.
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This was a significant finding (x22 = 8.055; p = .01 8)
• Of the strategies that had been used to address the problem, 'high
conflict' litigants tended to have a greater likelihood of having attended
counselling at the Family Court, have read books on related topics and
spoken to a doctor about the problem or gone on a holiday.

Thus the intractability of the problem had led to some attempts to obtain
relief. However only three strategies out of a range of fourteen choices were
found to have a significant association with inclusion in the 'high conflict'
group: having attended Family Court counselling
having read books to try to settle the dispute
sought advice from a doctor

(x2i = 9.495;

(x2i = 4.597;

p = 0.002),

p = 0.032) and

(x2i = 4.89; p = 0.027).

Children of'high conflict' litigants
While there is an apparent trend in the direction of an association between
inclusion in the 'high conflict' group and having a belief that their children
were coping very well, this was found to be not significant (ti44 = 0.097;
p = 9.23).

• 'High conflict' was found to be related to a negative perception of the
child rearing practices of the other partner.
This is consistent with one of the most significant findings of Maccoby and
Mnookin's large scale Californian study (1 992). They found that parents
involved in high legal conflict frequently expressed concern about the
adequacy of the other party's parenting and the quality of the child rearing
environment in the other parent's household, citing this as part of the
psychological profile of families in 'high' legal conflict. Furthermore, they
found the two most significant variables correlating with 'high' legal conflict
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were the father's concern over the child's well being in the mother's
household and also his hostility to the mother.

In this survey there were nineteen items which related to: the level of co
operation in child rearing between the parents, the participant's perception
of the attitude towards parenting of the other parent and the parenting
practices of the other parent. The four items which were found to have a
significant association with 'high conflict' were:

• Perceiving as 'false' the statement: 'My ex partner shows a great deal of
enthusiasm in our children's interests and accomplishments'.
This relates to one parent's perception of the other's attitude shown towards,
and interest in, the children. By inference it could be seen to relate to an
aspect of the other parent's parental capacity or child rearing practices.
(X2i = 4.963; p = .026)

• Perceiving as 'false' the statement: 'My ex partner and I rarely disagree on
when or how to punish the children'.
This item and the next relate to co-operative co-parenting. These results
may well be an artefact of the parents now living in two separate households,
making discussion and/or co-operation about children's discipline much
more difficult than before the separation. In any event this item was found to
be marginally significant

•

(x2i = 3.481;

p = .062)

Perceiving as 'false' the statement: 'My ex partner and I nearly always
agree on what our children's responsibilities at home should be'.
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It is not unexpected that this aspect of co-operative co-parenting would be
lacking with parents living in two different households (x2i = 6.791;
p = 0.009)

•

Perceiving as 'false' the statement: 'My ex partner and I currently assume
equal responsibility for rearing the children'.

Assuming equal responsibility for child rearing might pertain to fifty-fifty
shared care, a circumstance which is unviable in 'high conflict' situations

(X2i = 3.272; p = 0.07).

From the above findings and discussion, it can be seen that that there is a
relationship between 'high conflict' and specific variables, but the question of
why, or how, can only be left to further research. The twelve variables, put
together, do not paint us a very clear picture of the type of parent, or the
characteristics of a parent, who is likely to have difficulty in resolving post
separation disputes in a timely manner. Thus, using a single criterion for
'high conflict', with a reductionist methodology, has significant limitations.
Also, using time as the single criterion for 'high conflict' results in 'high
conflict' cases being identified 'after the fact', which is of limited use for
prediction and early intervention. In addition, a reductionist approach loses
much of the complexity and richness (Patton, 1990) of lived experiences, and
the diverse meanings people attach to them, which characterises the
separation transition.

PERCEPTIONS OF WHY INDIVIDUAL CASES DID NOT SETTLE
This section looks at some reasons for, or perceptions of, why cases had not
settled by the time of the follow-up telephone interview, using a rich source
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of data from parties' own accounts, which were analysed thematically. This
still utilises the dimension of time for classifying particular cases as 'high
conflict', but has the advantage of being more open-ended and exploratory
in its investigation.

Survey participants were telephoned after their case conference and
directions hearing to ascertain whether their matter had settled or not. The
purpose of the semi-structured interview was to gain some insights into
processes which led either to settlement or difficulty in settling the dispute.

Questions were asked regarding participants' understandings of why the
matter had settled, or if the matter had not settled, they were asked their
understandings about why this outcome had occurred. The semi structured
interview schedule (Appendix 3) also covered such questions as whether the
case conference, counselling and the directions hearing helped in any way.
The interviewees were asked whether they had the chance to say what they
wanted to say in the case conference, in counselling and in Court. They were
asked whether they were satisfied with the outcome, whether they thought
the settlement (if one was arrived at) would last, and whether there was
anything they would like to tell the Family Court. Finally they were asked
whether they felt optimistic about resolving any future parenting issues
which arose.

One hundred and twenty-nine survey participants were interviewed. Twentyone participants were unable to be contacted. This was despite inquiries
from collaterals (other contact people they had nominated on the survey
forms or the other party to the dispute). Outcomes ('case settled or not') for
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these uncontactable litigants were available from Court records and/or
telephone follow up with the other party in their matter, but these outcomes,
unlike the other one hundred and twenty-nine, were not able to be dealt with
qualitatively. Nor were the other questions able to be pursued.

The following highlights:

CASES WHICH HAD NOT SETTLED
Interviewees who reported that their case had not settled cited reasons which
were classified into the following categories:

Characteristics of parties and locus of control
• The case did not settle because of the personality or characteristics of the
parties, including that one or both of the parties was non-negotiable.

In the vast majority of cases, parties who had not settled their legal matter
attributed the lack of settlement to the personality or characteristics of the
parties. While some acknowledged that they were, to some extent, both
responsible for the impasse, most blamed the non-settlement to
characteristics of the other party and most put the locus of control in the
other.

Some participants described the characteristics of the other in relation to
their willingness to negotiate:

'My partner is unwilling to co-operate.' (ID 002)
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he won't agree to anything.' (ID 014)

'... he won't give an inch.' (ID 065)

'He is being unreasonable and this is why it is going to go the whole way.'
(ID 108)
'My husband never wanted this to resolve.' (ID 122)

'The other party is not willing to negotiate.' (ID 151)

As these participants perceived the locus of control as in the other, they felt
powerless to effect a settlement.

Many participants blamed negative characteristics of the other party, their
personality or other attributes, as preventing a settlement:

'He is controlling and jealous o f my new relationship.' (ID 034)

7 want everybody to see what a Har he is .' (ID 138)

'He (is) arrogant and stubborn.' (ID 062)

'If he gets his difficulties fixed up, then we will get orders...' (ID 116)

'He doesn't want to be separated.' (ID 117)

There were some participants who were able to acknowledge that there was
fault on both sides and who could admit to their own contribution to the
impasse:
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.

we are both as stubborn as each other. ' (ID 008)

'My former wife is greedy... i am very bitter, i won't give her what she wants. '
(ID 124)

Post separation events or dynamics
• The case did not settle because of the post-separation dynamics between
the parties, or because of events, which occurred after the separation.

A common reason cited for non-settlement pertained to events after the
separation, or the dynamics of the relationship after the separation. In many
cases these post separation factors were compounded by the personality or
characteristics of the parties. For example, one participant explained how
she has not been able to come to terms with the reality of the marriage
breakdown. Since the separation she had had serious bouts of depression
and had felt suicidal. She felt she could not consider reaching a settlement
until she had accepted the reality of her loss. Similarly, another participant's
husband would not respond to any of the legal documents because he did
not want a separation. He refused to appear in Court. Another participant
wanted to 'move on' with her life, as the separation had occurred two years
previously. However, she perceived that the Court proceedings were
preventing this.

Sometimes there were impediments to negotiation because one party refused
to participate jointly in mediation with their ex-partner. Sometimes this was
because there were restraining orders and one party felt intimidated by the
other. One participant said that his ex-partner would not participate in
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mediation with him despite their being no restraining order, nor threat of
violence. One man had very strong aversive feelings towards his ex wife
claiming that he did not want to see her at all as she had 'destroyed (his) life.'

Concerns about the children's welfare
• In some cases serious concerns about the child's welfare prevented a
settlement.

Concerns about the children's welfare were a feature of some cases which
had not settled, but not as many as one might imagine, given anecdotal
evidence about the type and seriousness of cases going through the Family
Court. Three participants cited allegations of sexual abuse. One father
claimed he had been falsely accused of sexual abuse and had not seen his
children for many months at the time of follow-up. His wife had moved to a
refuge in a country area. In another case, a mother was trying to stop
contact between her daughter and her ex partner because the man had been
charged with sexually abusing a ten year old girl who was not a member of
the family. Another woman suspected sexual abuse and had made a
notification to the Department of Community Services.

7 did have suspicions that there may sexual abuse, but / felt that as / had made

a notification to the Department o f Community Services, the law was on my
side and / would be able to change the access if it became a problem.' (ID 018).

In another case a father was seeking residence of the children because the
mother was, in his view, 'neglectful of the children.'
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Violence

• The impact of a restraining order prevented a settlement.

Violence and/or the possession of restraining orders were features of a
significant percentage of cases in the sample (thirty-five percent had taken
out restraining orders or had restraining orders taken out against them).
However, only one participant in the follow-up interviews cited the other
party's violence as the reason why a settlement had not taken place.

The influence of third parties

• The influence of other (third) parties prevented a settlement.

Theory indicates that the influence of third parties can have a profound effect
on the outcome of disputes Qohnston & Campbell, 1988). The literature on
mediation acknowledges that sometimes the most powerful person in the
mediation, can be the significant other who is not actively participating in the
mediation, but is outside in the waiting area. Only two participants in the
follow-up isolated third parties as instrumental in preventing a settlement.
In one case a community was held responsible and in another a close family
member:

'The Christian community told her not to agree to anything.' (ID 124)

and

'He has been wanting residence o f the children. / think he has been spurred on
by his mother.' (ID I S3)
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Other reasons given for not reaching a settlement were:
• The case did not settle because of the dynamics of the relationship
between the parties before the separation.
• There were strategic reasons standing in the way of a settlement.
• The lack of a settlement was the fault of the mediator.

DISSATISFACTION WITH THE OUTCOME
It is misleading to discuss the 'outcomes' as if they were all arrived at by the
same means. Some outcomes were arrived at by agreement between the
parents and subsequently made into Court orders. Orders made in this way
are termed 'consent orders'. In fact, the great majority of Family Court
proceedings result in consent orders (Hunter, 2002). Some participants had
had additional assistance in the form of family reports, which were
completed by the time of follow-up, and the recommendations of the reports
had been used as guidelines to settle the matter out of Court. Some parties
had been to a Court hearing, with or without family reports, and had interim
orders or, in some cases, final orders made by a judge or judicial officer.

Regardless of how the outcomes were determined, some participants had
been unhappy with the post-separation arrangements for the children from
the time those orders or agreements had been made. For these parents, the
post separation outcomes are simply unsatisfactory:

'No, / am not satisfied with the outcome. / believe that my settling made me
much worse off financially.

/

believe / would have gotten much more if I had

have gone in front o f a judge.' (ID 104)
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This person had obviously settled 'out of court.'

7 am not satisfied with the outcome. The siblings are split up. My son feels
responsible for his father and feels like he cannot leave him alone. This is
really hurting me and upsetting me so much.' (ID 107)

It is uncertain by what means this person's matter was finalised, but clearly,
in this parent's view, the situation was not working.

One man did not undergo adjudication but felt he had been pressured by the
judicial officer into making an unworkable agreement that was subsequently
made into consent orders,

‘I ’m not happy with the Court decision. / was coerced by the Bench into
agreeing to having my daughter half o f the school holidays when this is
unrealistic. / only get four weeks annual leave. The Registrar said / had family
who could mind her but my mother is seventy-two. ’ (ID 155)

Presumably, if this man had an order imposed upon him by adjudication, he
would still be unhappy. However, there seemed to be a particular
dissatisfaction in it appearing to be his own decision.
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Cost constraints
Others felt that they were forced into accepting situations that were
subsequently made into orders because of constraints such as cost:

7 am not happy with the outcome. / compromised too much. / compromised
because the legal costs were too great. ’ (ID 055),

7 did not pursue it because / could not afford to take him to Court, ’ (ID 070)

and

7 can not afford to pursue my case but / want to see my son. Why can’t the
Court do something for me?’ (ID 085)

Negative emotions
Sometimes a sense of powerlessness, and even disbelief, was evident in the
responses:

'/ was the applicant and my application was dismissed. / got a poor hearing in

Court. The Magistrate (sic) tried to intimidate me. He would not listen. / was
left deflated and wondering what went wrong.' (ID 077)

This was a case in which a mother was trying to obtain orders for the father
to have more contact time with the children than he was prepared to avail
himself of. It is anomalous that a non-resident parent can seek orders for
more contact but that a resident parent cannot be successful in obtaining
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orders which provide more contact to the non-resident parent than he/she is
willing to exercise.

Another man displayed his profound sense of powerlessness in relation to
the Court, in reporting that he was withdrawing his application regarding his
adolescent because he believed that there was nothing that anyone could do
for him in his particular set of circumstances

'Nothing or nobody can help. If the boy wants to see me he knows my number.
He'll contact me if he wants, but he doesn't seem to want to.' (ID 043)

Some participants were philosophical about accepting the outcome.

'No, / am not satisfied with the outcome. However, / have to bite the bullet and
bear it.'(ID 131)

Others were more pro-active in trying to make it work

‘No, / am not happy with the outcome; however, / have accepted it and will
work with it. / try and make it supportive for my son and make contact in his
best interests. ’ (ID 103)

In some cases the passage of time had been a factor in uncovering the
dissatisfaction. One participant said with hindsight,

'If I knew than what / know now / would never have agreed to what the father
wanted.' (ID 070)
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After trialing the orders they were found wanting:

'/

am not satisfied with the outcome.

/

don't see enough o f my kids.' (ID 052)

Settled but still unsatisfactory
There emerged a distinct group whose case had settled but for whom the
outcome was not satisfying because either there was no compliance with the
orders, or else the orders were not working in some other way.

Some participants were non-specific about the lack of compliance of the
orders, for example:

'Well the children's case has sort o f settled, but there are still major problems
in the compliance o f the orders.' (ID 014)

Other parents were quite specific about which aspect of the family situation,
as set out in the orders, were not working. As the following case
demonstrates, with several children and a split residence situation, the
dynamics can become quite complicated and difficult to unravel. It is
difficult to see how this family will be able to resolve the parenting problems
without therapeutic intervention. Whether this matter would return to Court
or reach some satisfactory resolution would depend greatly on the post
separation relationship of the parents.

‘Yes, the case did settle but now it has come undone. We settled by agreement
around Easter. The case conference was in the previous December, so it took
around four months to settle. It’s a split custody arrangement. The boys,
aged fifteen and eight are with their father and his new wife, and the elevenyear-old daughter is with me. The agreement was for me to have the boys
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every second weekend and for Sophie to go to her Dad’s every second
weekend. Sophie doesn’t like going over there and now the father refuses to
take her. / am still seeing the boys every second weekend. ’ (ID 041)

Unlike this case, in which the child seems to be the key player in sabotaging
(perhaps with good reason) the Court orders, the following case
demonstrates the conflict originating in the dynamics between the parents,
with one parent blaming the other for the orders not working. There is no
analysis by the parent of why this might be the case:

‘The interim settlement was reached because my request was reasonable.
However, the situation is not stable. She is not abiding by the orders. / come
up to Sydney from Melbourne every three weeks. Telephone contact is not
happening. / don’t find out about the children’s activities like / should. After /
get final orders / can see myself back in Court in April next year. I ’ll be honest.
/ think she ’ll break the orders as much as she can. ’ (ID 068)

In another case the mother was dissatisfied because the father telephoned
the children whenever he felt like it, rather than at the set times as specified
in the orders. While this was only one aspect of the post-separation
arrangements, this parent found the intrusion by the husband extremely
destabilising.

7 would like to tell the Family Court that / am not happy because the father
does not comply with the orders. Why can he ring whenever he likes and
unsettle the whole house?' (ID 036)

Another situation of non compliance, which was more problematic because it
cannot be enforced, occurs when the non resident parent does not exercise
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contact with the children, despite there being orders for contact. This was
alluded to in the response of party ID 077 above.

'Yes the case has settled. But he has not exercised contact since December, i
have taken them (the children) down to the meeting place but he never turns
up. So i stopped taking them there.' (ID 012)

and

‘Yes, the Court process helped but only on the day. It helped because / got
residence o f the children and he didn’t. Since the case conference he has only
had the boys over one night. He still does not see the children. ’ (ID 071)

At the extreme end of the continuum of satisfaction and dissatisfaction were
those parties who had decided to bring their matter back to Court:

7 want to get the orders changed again because / feel that it is too unsettling
for my daughter. She is away for three weekends in a month. Two weekends
she is at her Dad’s home and then the third weekend she is at his parents ’
home and i only have her one weekend a month. ’ (ID 088)

There is no negative emotion apparent in this woman’s response. She states
in a matter- of-fact way that the orders are simply not working from her
point of view. However, there is a degree of anger displayed by the following
participants:

‘No i am not satisfied with the outcome. The orders are not working, i am
taking the mother for a breech o f the orders. ’ (ID 152)
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and

7 am not satisfied with the outcome. She broke all the orders. The Court kept
giving her leniency. / want to bring her up for charges o f perjury and fraud. ’
(ID 079)

DISSATISFACTION WITH THE PROCESS
Many expressions of dissatisfaction were forthcoming when litigants were
asked whether there was 'anything they would like to tell the Family Court'.
This ranged from the general to the particular. One participant volunteered,

Td like to tell the Family Court that there isn't a very human face to it.' (ID 072)

Despite her criticism, this woman's matter was settled at an early stage. She
attributed this to her substance-abusing husband being given 'a
psychological slap in the face'by the Court. She said he needed 'a large
authority figure to say, 'Don’t do this!'' If the Court had (in her terms) a more
'human face', she may not have achieved the result she was seeking.

Another participant described in global terms that the whole system was
'unfair'.

7 would like to tell the Family Court that it's an unfair system. The Court is not
fair to anyone. They do not look at the issues. The registrar's effort was
useless. The Family Court does not listen.' (ID 046)
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With hindsight, this perception could have been explored more. The
participant went on to say that he believed the Court was biased in favour of
women.

Many participants experienced the Court as having a negative or aversive
effect on them. The most extreme of these responses was from a woman
who had been in a highly conflictual post-separation situation for five years.
Every time her husband 'brought (her) back to Court'she experienced a re
activation of the earlier trauma. This is consistent with findings from the
Durham research in which women domestic abuse victims reported a sense
of revictimisation when they confronted the family law system with their expartners' use of the legal system as a method of ongoing control and
harassment (Violence Prevention Council of Durham Region, 2000).
This woman was invited to participate in an in-depth interview, but declined
because she felt too distressed to do so.

'No / am not satisfied as this has been going on for five years. My husband
never wanted this to resolve. Every time he takes me back to Court / feel / am
being abused yet again.' (ID 122)

People experienced the various early stages court processes in a number of
negative ways. The following is a sample of experiences:

This person felt that she was not listened to:

7

felt that it was one sided. Nobody wanted to listen to me. / don't really feel /

had my say in the case conference. Nobody would give me guidelines or
suggestions.' (ID 147)
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Very often Family Court clients have a need to have their experiences fully
understood or to debrief about the separation and its aftermath. Because the
Court has time limitations, and also because aspects of people's lives are
reduced to strict legal categories, if clients have unrealistic expectations,
frustration inevitably results.

'..../

did not feel like

/

could say what / wanted. They only listened to a bit o f

my story. How could they understand i f they only heard a small part?'

and
7 would like to tell the Court that they make decisions without listening to the
whole story.

/

feel that the Court is very cold and unfeeling.' (ID 058)

Another person disliked the way in which he was asked about his separation
and parenting history. He felt 'put down' and 'interrogated'.

'In the case conference. . . / felt that / was put down and interrogated. They
didn't know the history so they had to ask a lot o f questions.' (ID 061)

Another party found the mediation extremely distressing because of the bad
behaviour of her husband (and perhaps herself),

'Counselling was extremely stressful. We nearly got kicked out because we
were yelling so much. He was not listening to the counsellor.' (ID 121)

One participant complained that

'...the counsellors should speak more plainly.' ((ID 126)
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Again, with hindsight, this would have been interesting to explore with the
participant. The only other hint this man gave was to say that his
relationship with his ex wife was highly conflictual, and that they are always
looking for 'hidden meanings' when they tried to speak with one another, so
perhaps it was very important for this man to make the covert overt.

Another man was angry and negative that his case was 'rushed'.

it was totally useless. The counsellor was in a rush and did not have time for
us or had any time to help us settle. The directions hearing was not helpful. It
was nothing really. It was really short. It was a total waste o f time. ' (ID 120)

Following are some special categories that will be dealt with in more depth.

Gender
By far the most common complaint about the Family Court process related to
the participants' beliefs that the family law system is biased towards the
opposite sex. In the vast majority of responses of this type, men believed
that family law favoured women. Only one woman felt discriminated against
because of her gender:

7 also want to voice that in the Court system, mothers ' opinions are not taken
seriously. Mothers are not given any credit. ' (ID ! 03)

This woman did not elaborate on why she thought there was gender bias
against mothers. With hindsight the researcher would explore what had led
her to this perception. She did say that she was 'disillusioned by the whole
Court process'. She felt that both the counsellor in the case conference, and
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the registrar in the directions hearing rushed the proceedings and were not
interested in her as a person. Her case seems a highly conflictual one as at
the time of the follow-up the participant was in the process of taking out a
restraining order against her ex-husband because of his abusive telephone
calls, and in addition she alleged that he continually broke the Court orders.
The surprising thing about this case is that despite what may be judged as
indications to the contrary, this matter settled on the day of the case
conference, and moreover, the participant explained that she has accepted
the outcome and will try and work with it. This case illustrates the kind of
complexity with which Court staff are working.

Men expressed their belief about gender bias in terms which ranged from
disappointment to rage. Many male participants with this view used the
words 'bias' or 'biased'. When not referred to as 'the Family Court', the agent
was variously called 'they', 'the law' or 'the system'.

7 would like to tell the Family Court that it sucks. / understand why people
blow up the Court. The Court is biased towards the person with the children. If
you don't have the children you don't have anything. ’ ID 097)

Although the gender of this participant is not evident from this excerpt, the
participant was a male.

7 would like to tell the Family Court that it is an unfair system. The law is on
the mother's side. (ID 046)

'Tell the Family Court that / just hope they see my point o f view. / believe that
they favour the woman.' (ID 033)
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7 was not heard, or said what / wanted, because the law is unjust and is only
g ood at taking money away from the fathers.' (ID 026)

'It is a bad system that is very unfair to fathers. It seems that the mother is so
powerful within this system.' (ID 066)

'/ don't trust the system. In my honest opinion the system favours women.

There was no way / was going to get custody.' (ID 067)

'The Family Court is biased. It always takes the mother's side.

The kids are

always given to the mother even i f she's not a fit mother.' (069)

7 would like to tell the Family Court that I'm not happy with the Court system.
There is a definite bias towards women, unless o f course you're a black male.
It's a really bad game. / am the football being kicked by the players (lawyers)
and the referees (judges, who were past players) will make the decisions.
(ID 124)

It is commonly held that pressure from men’s lobby groups was instrumental
in having the 1995 amendments to the Family Law Act legislated in a way
that advanced fathers’ interests at the expense of those of mothers (Hunter,
2005; Rhoades et al., 2000).

There is another more conservative view that critiques the ’no-fault’ divorce
system, in which the grounds for divorce rely on factors other than those
based on fault.

207

7 would like to tell the Family Court that the 'no fault' clause should be
omitted. It is too easy to get a divorce and the children suffer because o f it'.
(ID 069)

'Something which / find important is that there should be no 'no fault' divorce.
There is always fault and this needs to be investigated.' (ID 066)

These views have been consistently expressed in various forums, not least of
which are among the men's lobby, since the introduction of no-fault divorce
with the Family Law Act in 1976. Smart and May (2004: 358) found in their
English sample that in the 'moral calculus' of separating parents, there is 'a
balance made between guilt and entitlement'.

Delays

Another consistent finding is the expression of dissatisfaction because the
Court process is so slow. As one participant put it,

'The whole Court process takes forever.' (ID 061)

and another,

7am not satisfied with the outcome. It should have gone to Court earlier. ' (ID
153)

This participant is in fact referring to the process rather than the outcome. It
is not clear from the follow-up interview whether the outcome would have
been different had the matter been expedited in Court. In the survey which
pre-dated the telephone follow-up this participant said of her ex partner,
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'He has found every loop hole in the Court system and used them for his
games to waste my money.'

Her perception is that the Court process has enabled this. Her ex-partner,
rather than finding the mediation which the Court offered helpful, was willing
only to accept directions handed down by a male judge from the bench. If
this participant was correct, a direct track to a hearing would have been the
most helpful. With the separation two years previously, this participant felt
that the problems had persisted for too long. At the time of follow-up, there
were interim orders made, and the matter was set down for a final hearing.

Only one party attending
Another cause of delays can be that one party does not attend Court on the
appointed day, or else refuses to be seen together with the other party at a
case conference or counselling. Sometimes absences from Court can be
used as a delaying tactic. In many cases the legal participant (the applicant
is the other half of the dyad) is an unwilling partner to litigation and is
unwilling to cooperate.

'The case conference was not helpful because my husband did not attend. The
directions hearing was not helpful either because he did not attend that either.
/ would like to tell the Family Court that / am really confused about the whole

system. / don't know why he is not punished because he does not turn up at
Court. / always need my solicitor and this is beginning to cost a fortune.'
(ID 117)

The survey that predated this follow-up revealed the wife's belief that her
husband did not wish to be separated, even though he was in an extra
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marital relationship. Hence his resistance to appearing in Court, as being a
party to post-separation litigation would testify to the reality of the
separation. Parties can absent themselves from Court proceedings only for a
short time if they wish to protect their interests. However, if they persist in
non-attendance, orders can be made in their absence (ex parte orders).
These orders are unlikely to reflect their best interests.

Another source of frustration occurs when one party absents himself or
herself from the mediation negotiations. The most common reason given for
this is that there has been a restraining order placed on one of the parties by
the other, and intimidation has become a feature of the relationship. This is
not always so.

'No the case has not settled. Why it did not settle was that the other party
refused to be in the same room as me during counselling. There is no A VO
and no threat o f violence, so i cannot understand why she refused to be in the
same room as me. Therefore she did not hear what / had to say, so we could
not possibly settle anything.' (ID 08 i)

The Family Court has a policy of allowing people who feel intimidated by
their ex-partner to opt for a separate counselling session or to be seen
separately for a case conference. In some cases they are encouraged to be
seen together to avoid the problems this participant discovered, but the
issue is never forced.
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WHAT DO WE LEARN FROM INTRACTABLE CASES WHICH HAD
BEEN LITIGATING FOR SEVERAL YEARS?
'The Point is Justice Failed'

The thirty-three year old man who made this comment, was denied contact
with his two young sons by the Family Court, five years prior to the interview.
His powerfully intense statement is succinct and understated. He strongly
believes this was a miscarriage of justice (hence, his conviction that ‘justice
failed) and hence his determined efforts to right this perceived wrong. He

has white heat anger at the judge who made the ruling of ‘no contact’. It has
been ten years since the separation and he has been litigating for seven of
those years. He is extremely critical of the Family Court, labelling it
‘omnipotent’and describing it in terms which suggest it is a law unto itself,

immune to even those in powerful positions, like the Prime Minister and
members of Parliament.

When he was aged sixteen, this man was a passenger in a motor vehicle
accident. He was brain damaged as a result of the accident and spent three
years in rehabilitation learning to walk, talk and look after himself again. He
subsequently claimed a substantial sum of money in damages. In the
aftermath of this intensely difficult experience he met his wife. They had two
sons, and when the boys were aged three and one, they married. Five months
after the marriage the mother left with the boys. The father was distraught.
He said that he did not, could not, leave the house for eighteen months. With
the passage of time, reflecting on what had happened to him, he began to
believe he had, in his words, ‘been set up for a sting. ’

When the boys were aged six and four, a family report was written by the
Family Court Counselling Service. In the ensuing Court hearing, the judge
determined that the father was not to have contact with his sons. It was not
evident from the interview with this man what the Court's rationale was for
'no contact'. The father’s interpretation was that the Court had believed the
mother’s lies, and that there had been a great miscarriage of justice.

/ had done no wrong, committed no offence against any person or living thing,

and there was no reason / could not see my children. No reason at all. /
couldn’t do anything about it. / mean what could / do?

His incredulity and sense of powerlessness are palpable. It appears that he
reacted in an extreme and panic-struck way to the outcome of the hearing,
contacting politicians and the media, and even writing to judges at their
homes. His sense of powerlessness was exacerbated by the fact that no one
would listen. Thus he formed the view that the Family Court was
'om nipotent', and that no one even those at the highest levels of power and

government were willing to interfere with the Family Court and its decisions.

A reading of the Family Report and the judgement relating to the first
hearing yielded the following information: In the court hearing the judge,
after hearing all the evidence, including the counsellor's report and the
counsellor’s comments by way of cross-examination, concluded that it was
‘with very considerable regret’ that ‘the access sought will not promote the
ongoing welfare’ of the children and that he was therefore unable to grant
the orders that the father was seeking.
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During the family assessment, the counsellor had observed the man to
characteristically speak in a verbose and grandiose manner, and in a way that
was sometimes incoherent. Examples were given. (In the in-depth interview
he also tended to be verbose). He enjoyed using unusual words — this had
come about according to his mother’s evidence, after his brain injury. His
mother referred to him, in evidence, as having ‘swalloweda dictionary. ’

It transpired that the father had been accused of the sexual abuse of three
children. While the judge decided that the man's actions might not
necessarily constitute sexual abuse, they were, in any event, inappropriate.
The judge took a great deal of evidence into account. Just a few points will be
highlighted, which might add insight and interest to the man’s story.
Medical evidence which was tendered, claimed that the effect of the brain
injury sustained was that the man had significant problems relating to
others. By way of illustration, the family report found his response to his
(then) six year old son to be ‘Insensitive to his son’s distress’ and that the
father ‘needed to establish a relationship with (his son) regardless of whether

(the son) wanted such a relationship. 'Despite his initial undertaking to do
so, the father took no account of his children’s wishes.

The judge pondered the pros and cons of contact being supervised in a
centre, but concluded that this would ultimately be unsatisfactory, as in his
view, security incidents would almost certainly occur, the man having a
history of volatility and disinhibition. The judge also speculated that when
the period of supervised contact was over, another application was likely to
ensue, seeking an extension of contact orders. There is an onus on the
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Family Court to bring matters to completion in a way that does not
encourage future litigation.

Three years after the first hearing, this man brought another application to
court. He was pleased and amazed when he was given his ‘day in court’. He
appeared in Court for nearly eight hours that day, and was allowed to crossexamine the mother, who admitted that the father had not broken any law.
He was overjoyed that he had been heard, and that at last justice was being
done. The judge made an order for the boys, the older of whom was now a
teenager, to see a Family Court counsellor. The father approved of this,
believing that the counsellor could effect reconciliation between him and his
sons. However his hopes were dashed when he realised that the counsellor
was the same one who had prepared the Family Report for the previous court
hearing. He vigorously objected to this male counsellor being involved, but
was powerless to change this.

At the time of interview the father was still very upset about the boys being
seen by this counsellor, and felt this step had reduced to insignificance the
judge’s previous good work in court. He was understandably very angry. He
used very emotive language and swore throughout the interview. There was a
great deal of intensity in his presentation. His anger, however, was not
directed towards his ex-wife, but displaced onto the court system:

The courts don't care. They won't listen.

They won't do anything about it. They

don't give a fuck.

This man was stuck. He cannot move forwards, and cannot move backwards.
His life is 'on hold', and he feels powerless to do anything about it.
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They've destroyed my life.

/

can't fall in love. / can't settle down.

/

can't have

other children.

When asked whether he had any plans for the future he replied,

Yeah, to see my children one day. If I can finally get that out o f the way after
ten years, / can start my life again.

7 will never forget this all my life — / am innocent!'
Another man who had been litigating for nearly twelve years had come to
Australia from the Middle East as an immigrant with very little English. A
short time after his arrival he met and married a woman of Middle Eastern
parentage who had been raised in Australia. It wasn’t long before he realised
that there were serious incompatibilities in personality, and differences in
values, which led to ongoing arguments. He felt her parents were constantly
interfering in the marriage. The separation was triggered by a particularly
distressing incident involving this father's firstborn son, his only child at that
time. The baby was parked on the footpath in his pram when it accidentally
rolled and overturned. According to the father, the mother acknowledged at
the time that it was an accident. However, days later, she reported the
incident to the police, claiming that her husband had assaulted their son, and
that the superficial injury that the baby had sustained on his forehead was
maliciously perpetrated by his father. The husband was thunderstruck that
his wife should make these allegations. A criminal court hearing ensued. He
was unable to defend himself adequately because his English was poor and
he did not understand the Australian legal system. He was found guilty,
fined $500 and placed on a good behaviour bond. He was hurt and
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outraged. To this day, some twelve years later, he has never recovered from
the trauma of this event, which coincided with the separation.

/ (will) never forget this all my life. / am innocent. / get charged with something
/ don't do. How could i prove to the court / don’t do this? Even the solicitor

said, 7 can’t do anything. Three against one. ’ She tied against an innocent
and destroyed him on the ground.

The history of contact has been extremely poor. This man says his ex-wife
is obstructing contact and he has not seen his son for four years. When
asked about the impact on his health of repeatedly going back to Court, he
replied,

Sometimes it makes me get high blood pressure thinking too much about why
/ have not done this or that. / read all her accusations, which are not true, and
/ try to spend a lot o f time myself to prove what she says is lies and this costs

me time and stress. / feel like my head is something boiling, coming, coming,
from my head!

In this man's case, the trauma of the separation was compounded by the
events relating to false accusations at that time. This man felt he was
powerless to control events because of his poor English and lack of
knowledge about the legal system. Twelve years later he still feels the
acutely distressed, even though he has re-established his life and has a wife
and two small children. He is still trying to re-establish contact with his son,
who is now an adolescent. He has a strong need to exercise some parental
authority, to influence his son's development and make sure the boy grows
up with good values. His powerlessness to deal with the mother's
obstructiveness makes him acutely distressed, to the point of having a severe
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impact on his health. At the end of the interview this man took me to his
garage to show me a large box full of court documents. He became very
emotional at the sight of them, and declared with a great deal of emotional
intensity that he would like to burn them.

These litigants, interviewed in-depth, are foregrounded in this section on
'time' because they have both remained in the court system for many years.
As it happens they were both fathers who had not seen their sons for a
number of years. Neither was currently employed, as each had disabilities
sustained in accidents, which kept them out of the work force. Interestingly,
this is consistent with the findings of the statistical survey, in which there
was found to be a correlation between high conflict (as defined by length of
time to settlement) and engaging in home duties. In the cases of these
fathers, their identity needs were not being met through work. They each had
time to ruminate about the unsatisfactoriness of their situation. Each was in
the habit of getting into obsessive 'mind loops' in which they were unable to
stop thinking and worrying about the situation. They both yearned for their
sons and were distressed at being unable to influence their sons'
development. Their sense of frustration and powerlessness at being unable
to effect the result they felt they needed had a destabilising effect on both of
them, and appeared to be impacting significantly on their health.

Each spoke with a great deal of emotional intensity. This was conveyed
through the use of emotive words (for example, justice, failed, innocent and
the use of expletives), through the repetition of words (/ am innocent, she
tied against an inn ocen t, or / couidn't do anything about it. What could i
do?), through vocal expression, and through powerful images, like the image
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of the burning box of documents in the garage or she lied against an
innocent and destroyed him on the ground. I have restricted my examples to
those used in my account above, but there were many, many examples that
could have been used from the transcripts. While there was evidence of
anger, rather than being directed at the other parent, with the passage of
time, it had now been displaced onto the Court. The Family Court was being
characterised as uncaring, unfeeling and unwilling to listen.

Apart from the great emotional intensity conveyed, these men also
communicated a very strong sense of frustration and powerlessness about
their situation. Each felt they were being blamed for something they did not
do, but they were powerless to persuade the Court of their innocence. The
first father railed against the powerful legal institution of the Family Court,
developing what could be interpreted as paranoid fantasies about it. The
second father experienced a kind of powerlessness that came about through
the power/knowledge nexus. At the time of separation when he was falsely
accused of causing his child's pram to tip over, he did not have the command
of English or understanding of the Australian legal system to defend himself
adequately. In the various court applications which ensued, he did not qualify
for legal aid but could not afford to get legal representation. He complained
that justice was only for the rich.

In terms of conflict behaviour, each was re-litigating. The times were long
since past when they had direct contact with their sons' mothers and had
direct conflict with them. In fact each of them avoided any contact
whatsoever with their children's mother. However, each was punishing
himself with unwanted thoughts and 'mind-loops' which affected his health.
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Each was at an 'impasse' in the sense that each was 'stuck' - unable to go
back into the relationship or to move forwards. In order to move forwards,
each required a result which no longer seemed possible.

DISADVANTAGES OF USING TIME AS THE SINGLE CRITERION
FOR 'HIGH CONFLICT*
The criterion of time relates solely to legal conflict, specifically to difficulty of
settlement of a case. Matters taking over twelve months to settle were
conceptualised as highly resistant to settlement, and thus in the terms of
reference of this study, were classified as 'high conflict'. Thus, in this part of
the analysis, 'high conflict' relates more correctly to 'high' legal conflict. As
such it does not take into account other dimensions of the dispute.
There were almost certainly matters which would have had the hallmarks of
'high conflict', but in which the parties withdrew from the case, or in some
instances, refused to appear in Court. Clearly these could not be classified as
in 'high' legal conflict, but may have had other features, which were more
difficult to measure or operationalise, which nonetheless indicated 'high
conflict' dynamics.

One advantage of studying 'high' legal conflict is that, at a time when the
welfare state is being wound back, and governments see protracted cases as
consuming significant public resources, there is the political will to more
effectively intervene in these cases in order to make cost savings. This is
evidenced in the renewed emphasis on individual responsibility and also a
recent policy to launch sixty-five family relationship centres over the next
three years to divert cases from the court system. However it is difficult to
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see how these agencies will have the resources and expertise to deal with
intractable disputes.

Another disadvantage of using a single criterion to indicate 'high conflict',
together with the resulting statistical study, has been put so eloquently by
Day Sclater and Piper (1 999:1 62):
'In traditional psychological research, particularly those studies that adopt only
quantitative methodologies, the nuances and the complexities of personal
experiences, and of their underlying emotional subtexts, are often submerged
in the quest for categorisation and statistical correlation.' (Day Sclater & Piper,
1999: 162)

In particular there is the important question of what other factors or
characteristics might emerge if one explores 'high conflict' using criteria
other than 'time to settlement'. It is to this question that the results and
discussion will now turn.
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CHAPTER 7:
FINDINGS:

BEHAVIOUR AND INTENSITY AS DEFINING THE
CONSTRUCT OF 'HIGH CONFLICT'
INTRODUCTION
The previous chapter addressed the question of what emerges when we define
'high conflict' in terms of time — specifically the time that it takes a case to
reach a conclusion. Cases that took over twelve months to finalise, yielded
statistical correlations with twelve variables. Identifying these variables in
particular cases, especially where there are several variables in combination
may be of some assistance in identifying, or predicting, cases that are likely to
prove difficult to settle. The question of prediction will be returned to in
Chapter 9, Results — Part 4.

By looking, in the previous chapter, at parents' understandings (elicited from
telephone follow-ups to completed surveys) of why their case had not settled,
it could be seen that the elements of time, behaviour and intensity were
emerging as important dimensions for the analysis. When the in-depth
responses were examined, including the interviews of litigants who had been
in the Court system for long periods of time, sometimes for many years, it
began to be apparent that there was a characteristic emotional intensity in the
responses, and also certain behaviours evident. Therefore, at this point it may
be instructive to pose the question, 'What emerges when one explores 'high
conflict' In terms of, not only time, but also behaviour and intensity?'
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In order to do this, parent litigants' perceptions of their post-separation
experience will be discussed. In particular the snapshots they have provided
in surveys and interviews of four significant processes, organised in the order
of the sequence in which they are typically experienced: the separation,
parenting after separation, going to court and imagining the future, will be
examined.

Secondly, in foregrounding the concept of 'intensity', as one of the apparent
characteristics of the construct of 'high conflict', it became evident that some
ideas and experiences were expressed by parent-litigants with a great deal of
emotional intensity. The most pervasive of these was a sense o f
powerlessness, expressed especially by the in-depth interviewees, about the
separation and its aftermath, particularly about the court proceedings. Thus,
in this chapter, parent litigants' 'powerlessness' will be examined to ascertain
its perceived sources and contexts, and how it is enacted. Links will be made
to theories of power, which can then be used as conceptual frameworks to
make sense of how power is perceived as operating within the context of
children's cases in the Family Court.

Thirdly, arising from parent litigants' subjective experiences of powerlessness,
were beliefs that the Court was biased in favour of advancing the interests of
the opposite gender. This belief was experienced by the 'victimised' parent as
a special form of powerlessness. This was most evident in the self-reports of
fathers, but was also evident to a lesser degree in mothers' reports. In this
chapter, a mother and a father's interview (from different families) are
explored in some depth, leading to some generalisations about how people
use gender as an organising category to make sense of their experiences.
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SNAPSHOTS OF FOUR SIGNIFICANT EVENTS/PROCESSES
The Separation
Distress — 'I'm skating on thin ice'.

One of the most pervasive findings in this study was the high level of
psychological distress experienced by the litigants. There is a well established
literature which documents the trauma of separation experienced by many
people, the 'undermining of psychic equilibrium' described by Day Sclater
(1 999). Separation is widely recognised as one of the most stressful life
events. It is therefore predictable that participants experienced a high degree
of symptomatic behaviours - sleep disturbances, weight loss or weight gain
etc. This excerpt from Ms J's story, in which she felt she was close to having a
breakdown, illustrates the point.

Ms J: So / kept on going back to (my doctor) and / kept saying, 'You'll have to

find somewhere to lock me up because I'm skating on very thin ice. A nd he
said, 'You've got kids to look after. No one else is going to look after them '. The
doctor had me on Prothiadan, an antidepressant. / was also on Prozac, the
wonder drug; and the psychiatrist / went to see with my husband said 'That's
useless. Throw it in the bin '...I went to my doctor and weaned m yself o ff it. / s till
felt miserable. / didn't cope. / had difficulty sleeping. I'd average about two
hours sleep dozing. Now / sleep but it doesn't result in my feeling rested. The
tablets knock me out for about four hours but /am still aware, whether dogs
bark or if it rains.

Inte rviewe r: You don't ha ve a restful sleep.
Ms J: Nup

Interviewer: What other symptoms did you have?
Ms J: / couldn't eat. Now, I'm up and down. / cried constantly for all o f last year.
/ju s t went through the motions o f being a mother. / was ju s t here. / was on

automatic pilot. /ju s t avoided everybody — dropped o ff the face o f the earth.
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Other people that / didn't have to see, only if I had to see the butcher or grocer
or whatever; as far as people / knew at school, / ju st dropped off the face o f the
earth.

This severely depressed woman had endured the experience of being left, by
her husband, for another woman. It was her second marriage. It so happened
that she had left her first husband, when she no longer had feelings for him,
after he had an accident. She idolised and idealised her second husband and
they had two children together.

In addition to somatic symptoms, there is a range of emotions which
participants reported in the in-depth interviews, having experienced:
• dismay, confusion, shame (Mr K, who had been accused of sexually
abusing his pre-school daughter).
• anger for being wrongfully accused of harming his infant son (Mr H).
• distress, to the point where he was unable to leave the house for eighteen
months (Mr R).
• relief, fear of her whereabouts being discovered (Ms A, who had fled from
a violent situation).
• distress and suicidal ideation (Mr B, who felt he had been discarded as 'so
much trash').
• pride, empowerment that she had been strong enough to leave a
controlling relationship (Ms S).
• panic, distress, fears that she was going mad, suicidal and homicidal
ideation (Ms J).
•

being 'shut-down', withdrawn, refusing to eat, weight loss (Ms M).
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As might be expected, whether the participant was the party who was
proactive in the separation, or the one who was left, played a significant part
in the level of distress or destabilisation experienced by the separation.

This finding is consistent with that of Day Sclater's small scale, in-depth study
of eleven participants who were separated, but not divorced, at the beginning
of her research. By the end of the study the divorces were finalised and all
disputes resolved. Day Sclater found her participants reported a variety of
symptoms commonly associated with psychiatric morbidity on three selfadministered general health questionnaires over a six-month period.
However, the divorce narratives from her long interviews show that there were
various ways in which divorcing people negotiated, and sometimes resisted,
conceiving of themselves in terms of pathologies (Day Sclater, 1999).

Obsession

—

'If I could only find the off switch.'

Some of the most destabilising manifestations of emotional distress are
recurring, unwanted thoughts about the separation and the litigation. All of
the interviewees suffered from this to some extent, but some to extremes.

Mr H: / think too much and / feel / can’t get anything more in my head. Enough

is enough.
Interviewer: it ’s a feeling of being overloaded with information7
Mr H: / feel my head is like something boiling, coming, coming from my head.

It was on my mind even (when / was working). But you cannot do nothing.
Interviewer: So it was always on your mind? Every day?
Mr H: O f course, it’s always on my mind.
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Another father explained how he gets in a 'mind loop':

Mr R: Exercise is no good. / end up more frustrated. When / get into a mind loop
in the morning the best thing / can do is go and try and read a book. But that
doesn ’t always work. No / don’t really have any relief for it at all. A lot o f it is
buried deep inside.

/ wake up in the middle o f the night and can’t get back to sleep. / stay in bed
and worry. And worry. And worry. And / come to work here and / worry. / have
to worry about my new family now. / have to worry about what’s happening with
(the child o f my previous marriage). Because / know i f anything happens to my
daughter, my ex-wife won't tell me.

The behaviours Ms J was obsessing about were life threatening and
emotionally destabilising:

Ms J: / was threatening suicide and homicide at the beginning.
Interviewer: You thought you would kill your husband?
Ms J: No, the kids. Take the kids with me.
Interviewer: Did the thought that you might do it make you highly anxious?
Ms J: It didn't make me anxious. /just realised the seriousness o f my thoughts.
Urn, because, I'd He awake and think o f a different way every night. You know, /
was just going to do us and show him.
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Powerlessness: 7 couldn't stand the thought o f being cast out as so much
trash. '

This is a very graphic and powerful description of a sense of abandonment.

Mr R: And / carry the scars round for those for the rest o f my life too.
Interviewer: In what way?
(Participant shows the scar from a cut wrist)
Interviewer: Were you seriously trying to kill yourself?
Mr R: Definitely, definitely. / couldn’t stand the thought o f being cast out as so
much trash as ‘Co away. ’ It was ju s t like putting the rubbish out.

Parenting after Separation
Eighty percent of the large sample of one-hundred-and-sixty parents said
that their previous relationship difficulties had not been because of the
children. However, in the post-separation period the children were often the
focus of ongoing conflicts, a fact supported by research (Carrity & Baris,
1994). In this sample, only one-third of participants said that the parents
currently try and support one another when one of them praises or punishes
the children, and two thirds said this was not the case (ie. the mutual support
was missing). Two-thirds of the sample said that there were disagreements
about how much time that each of the parents should spend with the children.
The majority of parents were critical of certain aspects of the other parent's
parenting, for example, over half said that their ex-partner does not spend
enough time with the children; about half said that the other parent does not
display enough affection to the children.

Whether or not parents could answer many of the questions in the survey
relating to their children depended on whether they were seeing their children
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or not, and whether they had an ongoing relationship with them.
Unfortunately this question (Do you have contact with your children
currently?) was not asked directly. However, approximately ten percent of
parents did not answer the survey question which required current knowledge
about their children, and so it may be the case that these were parents who
had no contact. In the in-depth interviews often parents, four non-resident
parents (fathers) were not having any contact with their children, but were
seeking it. One of the mothers interviewed had been successful through Court
in stopping her ex-husband's contact with the children. Two of the cases
involved the father having reduced contact with the children.

Obviously the sample of those interviewed in-depth was skewed towards
more serious or entrenched problems. However, they do provide a context for
a more nuanced understanding of the family dynamics, and will be returned to
later.

Many parents in the large sample, who were either living with their children or
having regular contact with them, had noticed signs or symptoms of the
children's distress. Over one-third of parents reported changes for the worse
in the children's behaviour since separation. Parents tended to infer how the
children were coping with the separation from their behaviours. Eightypercent of parents felt that their children were coping moderately well or
better. Twenty-percent of parents felt that their children were coping poorly
or very poorly. The children's behaviours which were symptomatic of distress
were congruent with the developmental ages of the children. This is
consistent with the research literature in which children in clinical samples
who were having contact with their non-resident parent displayed 'a plethora
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of dramatic emotional, behavioural and somatic responses' Qohnston &
Campbell, 1988:1 28). In-depth interviews provided a context for
understanding post-separation parenting in those families and it is to those
cases that the discussion will now turn.

The children in the in-depth sample who were coping most poorly were those
of the two mothers who were having the greatest difficulty in coming to terms
with the separation. The daughter of the mother who had at her worst felt
homicidal, had severe anxiety problems and thoughts of death.
She complains often o f headaches, and o f feeling sick, with general aches and
pains, and won't go to bed until i have time to lay in bed with her, sometimes
up to half and hour. She's scared to go into dark rooms, i have to go with her
to turn on the light. She has had three major anxiety episodes last year. This
coincides with the change in status o f my husband's new partner from a friend
from work to a iive-in partner. Two days prio r to access she becomes nervous.
Prior to her father coming to school functions she becomes agitated and bites
her fingernails constantly. She becomes extremely upset i f I am cross with her.
She has repeatedly said her life was miserable since Dad left and that she wants
to die. She hardly ever wants to ring her dad spontaneously now, where at first
she wanted to all the time. When she does ring Dad, she only gets the
answering service. She is forever hugging me and saying, 7love you'. She
keeps asking me not to die (my mother died young).

Ms J feels she is not coping herself, and that she has been left to 'pick up the
pieces' of the children's distress. At the same time she wants her husband to
know about the grief he has caused her and his daughters. There is a marked
degree of intensity in the mother's response when she relates her daughter's
reaction.
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Mr B, a personable professional man, has five children from his first two
marriages and now has an infant from his current de facto relationship. He
regards his second failed marriage as highly significant to him, the separation
having been particularly traumatic and leading him to attempt suicide. The
child of that relationship was conceived by having his vasectomy reversed, so
she was very much wanted. In interview Mr B admits that he if cannot 'hold
onto' his relationship with the mother, he will direct all his energies to his
relationship with the child of that union. His attachment becomes an
obsession when he admits to naming his business after her and even
considering changing his name to hers.

The child's mother believes that he is obsessed with their seven-year-old
daughter. His new partner tells him that he will have to choose between the
child and her. There has been a final hearing relating to contact, but Mr B is
dissatisfied with the order for reduced contact with the child, which was
reportedly made because of the high level of conflict between him and the
child's mother. He believes his lawyer was unprepared and 'let (him) down'.
He intends to apply for a variation in the orders in six month's time.

Mr B: It's hard for me to wake up in the morning and know my daughter's not

going to be there. / don't get to see my daughter and get her o ff to school.
Sh e' not going to come and jum p into bed in the morning. My business name is
called (names the business) after my daughter. (Says child's name three times)
This is it. I'm willing to change my name to hers because that's how much my
daughter means to me. Since (my wife) has gone my focus has turned to her
(names child). Because I've lost (my wife).
Interviewer: Do you think you m ight be over-involved with your daughter?
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Mr B: My partner thinks I'm obsessed with my daughter. Yes and no. / love my
daughter very much. She's so central to my (existence).
Interviewer: Is (the child) responding well to your attention or is she a bit
overwhelmed by it?
Mr B: No. We have a ball. / do not have a weekend or a time where we do not
have a ball. She loves to come to work with me. She'd help me undo the back
o f computers and help me fix things. 'Yes, something's coming up on the
screen Daddy!' We have a ball. We have a good relationship with one another.
And it's fine. I have a strong relationship with my daughter.

During the next few years there was extensive litigation. The child developed
anxiety symptoms in relation to contact with her father. There was extensive
therapeutic counselling. The father's contact with the child has ceased. It will
not have escaped the reader that Mr B's ideas, behaviour and passionate
commitment to the child displayed a marked degree of intensity. In relation
to the dimension of 'time', litigation spanned over six years.

Going to Court
Hopes in Going to Court
‘By the time a problem has become serious enough to warrant bringing it to a
lawyer and mobilising the legal process, “the grievant wants vindication,
protection o f his or her rights, an advocate to help in the battle or a third party
who will uncover the ‘truth ’ and declare the other party wrong. Observation
suggests that courts rarely do this ... but inexperienced plaintiffs do not know
this. "(Merry and Silbey (1 984) in Sarat and Felstiner (1 995: 150)

In this sample of one-hundred-and-sixty litigants, the vast majority of
participants (in a 'yes' or 'no' forced choice question) said that they wanted
‘justice’ (82%). Sarat and Felstiner (1 995) in investigating clients’ encounters
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and relationship with their lawyers found that most litigants begin with a fairly
strong belief in ‘formal justice’. They generalised that clients bring to their
encounters with their lawyers an expectation that the formal justice system
will study the facts in dispute and arrive at a deductive reading of the ‘truth’.
While the issue of ‘truth’ was not explicitly canvassed in the survey, three
quarters of the sample wanted ‘to get it (the dispute, the parenting issues) out
in the open.’ More qualitative research would be needed to ascertain what
meanings participants attach to this statement. However, it does carry
connotations of laying out the facts, for all to see (publicly) so that the truth
can be deduced. Nearly half of the group (forty-five percent) said that they
wanted ‘to show who is right.’ This concurs with Sarat and Felstiner who
assert that litigants usually seek vindication of the positions they have
adopted (Sarat & Felstiner, 1995:1 50; Australian Law Reform Commission,
1999:532). Furthermore, a surprising one in ten people wanted to punish the
other party. This amounted to seventeen out of one-hundred-and-sixty
litigants who were so disaffected with their ex-partner that they were willing
to say that they sought retribution. Furthermore, these were not litigants who
were later classified as 'high conflict', but were evenly spread across all
conflict categories.

About half of the sample wanted the children to have their say. This number
would undoubtedly have been higher except that many of the children of the
sample of litigants would be too young to express a view. One of the
complaints expressed by several litigants at the point of entry was that
children’s voices were not allowed to be heard. One litigant said that ‘the
Family Court does not allow children in early enough’. Another litigant said
that the process does not allow for an assessment of children’s needs or
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desires. One mother said that her son believes he cannot have an opinion,
and must go along with his father’s wishes. Another parent said that the
children cannot express their views confidently to their solicitor ‘and this
results in ridicule of (her) applications on their behalf.’ Other parents want to
protect their children from being involved in the court proceedings at all.

What does going to court mean to you?
What are your desires?

Hopes in going to Court

N=

Percent

To get orders

140

93

To get justice

121

82

To get it out in the open

107

73

To let the kids have their say

74

52

To get into a counselling or

71

49

Perception o f the
Court
There was much

other program
To show who's right

68

45

To punish the other party

17

11

negativity expressed
about the Court,

evidenced in no small part by the responses given to the question, ‘Can you
think of some words to describe the Family Court?’ Approximately one-third
of participants saw the Court in a totally negative light, their lists of words
including:

confrontational, bureaucratic, lengthy delays, time-consuming

and
worse than Saigon, impersonal, pre-conceived attitudes, bad effect on anxiety
states.

The main criticisms related to the slowness of the court process and perceived
unfairness or bias in the system. This will be examined in greater detail when
the issue of gender is dealt with.
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A quarter of those surveyed (presumably many of those being applicants, or
those seeking relief) saw it positively:

unbiased, constructive, helpful.

and
try to do the best they can, conciliatory, advisory.

By far the most prevalent category related to helpfulness, followed by fairness
or perceiving the Court as a place where justice is achieved.

Approximately one-fifth of those surveyed perceived the Court in more
balanced terms, as a mix of good and bad. Typical responses were:

frightening, friendly advice, helpful, quick service

and
intimidating but fair

Many people (approximately a quarter) did not respond to this question.
Presumably, as they were just starting the legal process, they had not yet
formed a view. Some explicitly stated this.

The only research discovered by this researcher, which explicitly seeks
perceptions about the Family Court, is that commissioned by the Family
Court, and conducted with members of the public and litigants, twenty years
ago by Australia Market Research Pty. Ltd. Broadly, the results were that half
of the participants perceived the Court as ‘very good’ or ‘quite good’. A
further quarter claimed it was ‘not good’ and a quarter ‘(did) not know’. The
critics of the Court cited major reasons for a poor rating to be ‘unfair
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decisions’ (twenty-three percent) and a perception that the Court is
‘impersonal’ (thirteen percent). The separated group of participants who were
surveyed were ‘fairly cynical’ about marriage and the Family Court. Their
responses indicate that they have a poor image of the Court and do not
believe it is an institution that will help them (Australia Market Research Pty.
Ltd. 1985:51).

Most people in the present sample alluded to the transaction costs involved in
going to the Family Court — time, money and stress. Many also saw the
waiting and delays as difficult, as was the uncertainty of the outcome.

Many people saw having to go to court as a ‘failure’ of the parents, and
something that ‘could have been avoided’, and expressed it in those terms.
Some had discussed conflict resolution in former times, when there had been
better communication between the parties, and had decided at that time that,
should the need arise, they would attempt to resolve the issues themselves
without involving the legal system.

Many people saw going to court in global terms as ‘all bad’ and wrote simple
statements to that effect. When asked to respond to the ‘good things about
going to court’ these participants reiterated their global negativity (‘There’s
nothing good about going to court’).

Realistic and unrealistic expectations

Family law litigants in general have limited experience with the legal system
and legal processes (Australian Law Reform Commission, 1999:932). Merry
(quoted in Sarat & Felstiner, 1995) says that clients tend to expect more of the
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legal system than it can deliver, even at its best. Unrealistic expectations may
range from ‘saving the marriage’ to ‘transforming the spouse.’ (Sarat and
Felstiner, 1995:34) Furthermore, what litigants want from the legal system
frequently changes through the course of the litigation (Australian Law
Reform Commission, 1999).

A few people in the sample discerned the limitations of the Court. One
litigant expressed this sentiment in minimalist terms as that the court was
‘over-rated’, while another very astutely discerned,

Sometimes legal technicalities outweigh some o f the more important
emotionally/psychologically relevant issues. Sometimes the law d oesn ’t have
the vocabulary to deal with all the relevant issues. (ID 015)

This idea meshes very well with the assertion by Sarat and Felstiner.
(1 995:1 50) that ‘in the end, the fit between the legal categories through
which lawyers see the world of divorce, and the social and personal meanings
that divorce holds for most clients, is rarely very good.’

Nonetheless many positive aspects were noted about going to Court. Not
least of these was the expectation that the issues in dispute would be
resolved and matters would be finalised. These ideas were couched in terms
of ‘resolution’, ‘a result’, ‘orders’, ‘settlement’ anti ‘finalisation’. Associated
with this was often the idea of ‘getting on with one’s life’. Parent litigants
apparently felt that their lives were ‘on hold’ until they had finalised the court
proceedings. The resolution in court represented a ‘line in the sand’ with
orders as the tangible result. Flowever, whether there was final resolution was
a moot point. A substantial number in the sample was relitigating (thirty-one
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percent). Furthermore, the Australian Law Reform Commission commented
that in family law ‘there is none of the finality associated with litigation in
other jurisdictions’ (Australian Law Reform Commission, 1999:532). In this
most highly emotionally charged jurisdiction, in which families are always
changing and evolving, and children’s needs change as they develop, there is
often scope for relitigation.

Related to the above was the idea that the Court could provide structure and
authority, ‘p roviding ground rules’ and ‘forcing the other party to face fact’.

Does the decision to go to court exacerbate conflict?

Going to court is often seen as exacerbating conflict because of its adversarial
nature, which ‘heightens, consolidates and extends disputes in time and
pervasiveness’ (Kelly 2003). Parent litigants surveyed were asked in what way
going to court had affected the conflict. It should be noted here that sixty
percent of those surveyed were applicants and forty percent respondents.
However, there was no clear relationship found with a party's status as
applicant or respondent with the positivity or negativity of their responses
about the impact that going to court had on the conflict.

There were mixed responses to the question. Some replies were nuanced in
that many participants could see that, in going to Court, there were both
beneficial and damaging impacts on the conflict. In addition, many people
answered the question in terms of their own emotional responses to going to
Court, rather than the impact on the conflict per se, suggesting that they
found it difficult to discriminate between the conflict and their inner process
about it.
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Firstly, to address participants’ perceptions of whether going to court makes
the conflict worse, the short answer is ‘not necessarily.’ In a large percentage
of cases the perception was that going to court contained the conflict, or that
participants were hopeful that it would. Certainly many people felt it would
provide the solution that was eluding them. Some parents were looking for an
authority figure who would make a decision for them. Pearce et al, 1999 (in
Smart et al, 2003) asserted that in theirs, and in other studies, they found the
courts have a positive role to play for parents in providing an authority to
hand down a solution to a problem the parents have not been able to resolve
themselves.

Some participants in this study felt that going to court forced them to engage
in negotiations about arrangements for the children, when previously this had
not been possible. Similar findings were made by Smart et al. (2002). Going to
court was necessary when one parent was avoidant, or when both felt it was
too difficult to engage each other directly.

‘...my husband wants to do everything out of court but doesn’t want me to get
on with my life and won't make any arrangement with solicitors ’. (ID 034)

The victim of domestic abuse, this woman welcomed going to court because
she did ‘not feel strong enough to do this by myself’ (ie. without the authority
of the Court) and she felt that her husband would not longer ‘be able to use
the children as a threat’. However, she feared that in court her husband

would ‘make a show o f me and be really angry. 'Another woman said that the
(respondent) father does not want to go to court, but will not settle out of
court. She said that going to court has resulted in ‘high tension’ between

238

them. Thus there were potential benefits, but also drawbacks in going to
court.

Related to providing leverage for the parents to negotiate, is the notion of the
Court’s authority, which some parties found very helpful. An applicant
mother said that now that she has filed an application, the respondent father
‘knows I’m serious’ and she can ‘get orders enforced.’ Another woman said
that ‘decisions will be made absolute.’ The authority of the Court can also
provide certainty for people in the form of orders. For instance, certainty that
children will be returned to the resident parent after contact.

The authority of the Court can also provide psychological containment. Having
a forum in which to express their hurt and grievances can also provide
psychological containment for parent litigants (Day Sclater, 1997; Smart et al.,
2003). One father, who had been in the court system for six years and was
later interviewed in depth, put it succinctly,

‘It’s a controlled environment’ (ID 037)

A significant minority of people felt that going to court represented a personal
failure, which distressed them deeply.

7 did not think the dispute would have to go to court.

/ always thought and

requested at least ten times in writing to solve all the problems between us. My
intention was very dear to the Family Court counsellor when we went to see her
initially. A father like me 0 was both mother and father to the children) should
not and must not go to court to fight or argue about children’s issues. / do not
want to go to court for any matter in fact. / am deeply saddened. ’ (ID 046)
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While this father saw going to court over children’s issues as a failure of
parenting, the psychological discomfort of going to court could have other
causes, for example, one woman’s humiliation of ‘washing dirty linen in
p u b lic’. This idea was countered by another woman, who expressed her
satisfaction in ‘having it a ll out in the open’.

An important variable in considering whether going to court has had a
beneficial or damaging impact on the conflict may be the length of time the
party is in the court system. The UK research of Smart et al (2002) on family
matters suggests that not all court attendance is damaging. For instance,
cases that were resolved in under three months (‘short cases’) in many
instances benefited from a ‘relatively brief encounter with a court.’ (Smart,
2002:40). This is not to deny that there may be something intrinsic about
those cases or the litigants themselves, which enabled them to benefit from
their short interface with the court, or predisposed them not to engage in
protracted litigation. In any event, in this Australian research the parents’
perceptions were canvassed at the point of entry in the litigation pathway. At
this time, all but those relitigating were ‘naive’ litigants, with their own
preconceptions of what the Court may do for them, and their own experience
of, and expectations about, the impact that going to Court may have on the
conflict.

Imagining the Future
The rationale for asking litigants 'What plans and personal goals do you have
for yo urself in the next five years?' was to obtain some indication about
whether the participants were able to imagine a future, and thus start to
'move on' from this difficult and painful period of their lives, or whether they
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were 'stuck' at an impasse, unable to imagine a future beyond coping with
their current family and legal problems. The logic used was that if they were
stuck at impasse at a personal level, then they might also have difficulty in
settling their matter in Court.

The vast majority of participants answered in the form of lists of goals for
themselves, which included the welfare of their children. Sometimes the lists
were couched in purely concrete terms, such as

I plan, i f physically possible, to purchase my husband's share o f my house. /
plan to make an application for divorce, when finances allow. / plan to re-enter
the workforce. / hope to do everything in my power to help my children through
this unsettling time. / hope to have paid o ff all my ex husband's debts. / want to
be financially secure.

Some very child-focussed parents referred only to the children's well being,
happiness or adjustment, for example:
To do my very best for my son and shelter him from any pain or anxiety.

Sometimes goals were couched more abstractly, and included either spiritual
goals or goals for self-development.

Once this very tragic court case finishes, / wish to spend time with my children,
getting to know them without the constant fear o f court hanging around. We
need to start to live and look at the positives; find ourselves and start to heal. /
would like to get a tent and go away somewhere quiet for a few weeks with the
children.

and
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To dear up any fears, phobias and personality problems, because o f this for me
and the children. To have the children doing well in life. For me to find peace,
be peaceful, to have worthwhile employment and to be able to trust and love
again.

There is a degree of emotional intensity evident in the last three responses,
with reference to pain, anxiety, tragedy, fear, healing and peace.

The second largest category, after lists of personal goals, which included
wanting the welfare of the children, was the group of responses which
referred to happiness. The impulse to strive for personal happiness or a
happier family life for oneself and one's children was strongly evident. This
category often overlapped with the first category (lists of goals which included
the welfare of the children).

One woman put it this way:

To buy a decent car. To buy another house and to live happily and harmoniously
with my kids. I'd like to be financially comfortable, so my kids can have all they
want, like / did when / was a kid. Td like to marry my boyfriend who my kids call
Dad (their father is just Peter not Dad)
and have a happy family, with two more kids as well as my boyfriend's two kids,
whom he is fighting to get access to.

Of greater interest to the research question (whether 'high conflict' cases can
be identified at the start of litigation) were the responses which were couched
in purely negative terms. Also of interest were other responses indicating that
the parent could not formulate goals at that time, because they could not
imagine a future beyond that point. There were two categories of responses:
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cynical or sarcastic and globally negative responses and responses which
indicated that all the parent's energies expended in 'getting through' the court
case or the day to day issues and could not formulate goals for the future.

There were only five people in the first category. Their responses reflected the
anger that they were feeling at that time:

Divorce the rat. Buy my own house.

Cet back to the same position / was in with no possible chance o f being ripped
o ff again.

/ hope I'll be earning less so / won't have to pay so much for a child that / don't

even know whether she exists.

Find a new partner who is not a stupid bitch. Build an independent relationship
with the children, which is not likely.

Another category of response was that which indicated that the participants
were fully expending their energies in coping with their current situation:

None (no goals) at the moment. I'm living, or should / say existing, from one day
to the other. / don't have any plans or goals, none.

and
Unknown. How can you predict such a thing when you can't predict what will
happen tomorrow?

or simply
Haven't thought that far ahead.
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Others were uncertain about the future, but thought positively in terms of
'getting back on track', 'moving on', 'putting this behind me', 'getting through
this time'and 'starting over'. One participant said that she had found it

difficult to make long term plans for herself, but now she felt there would be
the opportunity to do so.

Get back on track with work and ju s t to catch up on a lot o f time lost between
me and my girl!!! (That's all / live for to tell you the truth)

and
At the moment the future is all blurry, and / take one day at a time, but
my plan is to offer whatever / can to my children, and most o f all / want to be

able to took at them with a dear conscience.

It may be instructive to examine the goals for the future nominated by those
interviewed in-depth and who were assessed, for various reasons, as being
'high conflict'. One might hold the expectation that their responses would
stand out as particularly acrimonious or negative. However, this was not the
case. In fact, except for one woman who was having a particularly difficult
time adjusting to an unwanted separation, and another with a history of
domestic violence, the responses are unremarkable:

I have a good jo b, so / want to buy my own house so my children w ill have
somewhere to go if they need to.

Mr K, non-custodial father whose wife has disappeared with the children. The
interview took place soon after the separation, but litigation eventually
extended over five years.
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Look after my children, wife and house. / don't have time for court. Keep away
from child support agency.

Mr H, non-custodial father, remarried with small children, has not had contact
with his adolescent son for several years. Litigation spanned more than seven
years.

/ plan to be happy.

Mr R, non-custodial father who had not seen his two boys for several years,
and at the time of interview has been litigating for over six years.

To dear up any fears, phobias, personality problems, because o f this for me and
the children. To have the children doing well in life. For me to find peace, be
peaceful, to have worthwhile employment and to be able to trust and love again.

Ms A, custodial mother with a history of domestic violence, trying to stop the
father's contact with the children. At the time of interview she had been
separated for six years, and litigating for three of those years.

None. To get on with my life. / was advised to make a choice, My (new) wife or
my child and / have decided not to let a thirteen-year-old have his way. He
doesn't want to live with his mother. He wants to live with me and only me. Not
my wife and stepchildren and that's not going to happen.

Mr P, non-custodial father who was having no contact with adolescent son,
and had been litigating for four-and-a-half years.
Newjob, house, car and family life.

Mr B, non-custodial father, whose relationship with his daughter had broken
down, who was litigating for six and a half years.
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Develop my own business and guide my children through what will be a tough
time due to the changes being made and the history of our past seven years
relationship.

Ms S, custodial mother, with history of domestic abuse, litigating for six
years.

Unknown. How can you predict such a thing when you can't predict what will
happen tomorrow.

Ms J, Very distressed custodial mother, has not come to terms with the
separation, has been in court system 14 months.

Semi-retirement, raise my son, start a new business.

Mr B, custodial father, who now has interim residence of his son, and has
been litigating for over six years.

To finish my career. Being back into the workforce without having to worry too
much about childcare and fees. Starting a new relationship. Enjoying my two
wonderful children. Hopefully being able to provide and educate them better
than i am already doing.

Ms M distressed custodial mother left by husband, litigating eighteen months.

From the examples given, it can be seen that the question of whether parent
litigants saw the future in a positive or negative light, or whether they
couched their responses in emotionally intense or acrimonious terms, on its

own bore little correlation with how difficult the case was to settle. It was only
when individuals were interviewed in depth that their experiences and
motivations could be fully explored. How litigants imagine the future beyond
litigation, may correlate with personality and other factors, rather than with
litigiousness or resistance to settlement as such.
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POWER AND POWERLESSNESS
When the participants were 'brought into conversation with one another'
through examining the data, their most pervasive experience was a sense of
powerlessness. This was experienced at different times and in different
contexts, but in every case as a result of the separation and its aftermath,
which included the court proceedings.

Sometimes this sense of powerlessness was explicitly stated.
/ only ever wanted to be a good mother and a good wife. / did that, i was the
best wife i knew how to be, and i was the best mother i knew how to be, and to
me, what else can i do? i still lost my husband. I'm so, / feel so, what's the word
...impotent, for want o f a better word. / mean when you've done nothing, he left
you saying, 'You've done nothing wrong Helen (not her real name) you've been
the best mother, the best wife, lover, friend, companion'. (MsJ)

This feeling of 'impotence' was in the context of the separation, powerfully
expressed by a woman who, in the first year after the separation, as recorded
above, harboured thoughts of suicide, including homicide of the children.

In other cases it was implicit.
/ think because when she comes here she does feel a sense o f power. To me i t ’s
ju s t a waste o f money, but to her it is something which makes her stronger
every single time, and she’s got very accustomed to using it this way.

This man feels powerless because he holds a belief that his ex-wife feels
powerful. He posits a simple, binary power relationship in the relationship.
Her perceived power disempowers him. However, different contexts might
influence the type of power, how it is practised and exercised (Healy, 2000).
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This father believes that his ex-wife gains referred power from the legal
system. He has a strong conviction that gender bias is exercised in the Family
Court. This is a theme which will be returned to later.

There are many ways of conceptualising power. However, in this context,
some particularly useful conceptual tools for examining power and power
relations are 'sites of power' and 'modalities of power'. Westwood (2002)
maintains that these two constructs are key axes around which a discussion of
power relations can take place. Sites of power are social spaces (or locations)
for the exercise of power. An example is the conflicted post-separation
relationship.

Modalities of power are the different forms in which power is

exercised, or the manner in which power is enacted. There exists a number of
modalities of power, some of which are: repression and co-oercion, power as
constraint, hegemony and counter hegemony, manipulation and strategy, the
power/knowledge nexus, discipline and governance, and seduction and
resistance.

The usefulness of examining modalities of power is that it helps to answer the
questions: What is power? Who has power? How is it exercised? How is it
experienced?Th\s enquiry seeks to identify and elaborate the manner in which

power is enacted within the specific site of the parental relationship after
separation, in the context of Family Court litigation.

For instance, in the example given above, the husband is conceptualising
power as a capacity used by his ex-wife, held by her and exercised by her.
However, many theorists (Lukes, 2005; Westwood, 2002, Foucault, 1978)
assert power is not an attribute or 'thing'. It is exercised only in relationship.
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In the contest, identities of the protagonists are generated, shifted or
sustained. For instance, the identity of'custodial parent' is generated, shifted
or sustained through a contest in court. This father is currently the custodial
parent of their son, but this is about to be contested in Court.

When litigant parents begin to see themselves in a binary power relationship,
with their will pitted against that of the other parent who is their adversary in
court, they may feel powerless, and blame the other parent for their sense of
powerlessness. This makes sense of the fact that many participants reported a
belief that the locus of control is in the other parent. In this belief they are
assuming that power is confined to its exercise in a binary relationship and
that the other party is exercising power overxhexrx. A exerts power over B. A
does this by either having their preferred outcome prevail (getting the orders
they want) or threatening to do so, (as in 'I'llsee you in Court'ox 'We'll win'.)
This is the 'one dimensional' view of power critiqued by Lukes in the 1970s,
and lately revised by him in a much more nuanced way (Lukes, 1974 & 1986).
Parent litigants invariably fail to see the wider social forces acting on them.
Lukes has come to the view that one needs to think of power broadly, rather
than narrowly. One needs to attend to aspects of power that are least
accessible to observation — the forces that ordinary people 'often seem driven
by', but which they 'can neither understand nor govern' (Mills, 1956:3).

A behavioural methodology, which quantifies who prevails in decision-making
situations in which there is a conflict of interests, is underpinned by the
notion that power is necessarily intentional and active. This is the one
dimensional view of power. However, this fails to take into account
hegemonic forces and societal discourses which inform action, and
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the individual's whole or partial 'internalisation' of the dominant values and
definitions. One example is the hegemonic belief that the only viable form of
society consists in men functioning primarily as breadwinners and women
functioning primarily as the carers of young children. This ideology
('dominant discourse') functions to limit conflicts arising in the Family Court
over the residence of children, particularly when they are very young.
Exceptions are where the mother is 'unfit' or 'deviant' in some way (mental
illness, substance addiction). This is one way in which such consent can be
understood, (despite challenges to this ideology, posed by social movements
and economic conditions). Powerlessness arises when the individual butts up
against the dominant ideology, for example, of the preference for women as
custodial parents of young children. However, conflict also arises because 'the
securing of hegemony is never fixed, but is constantly in process.' (Westwood,
2002 : 135)

A one-dimensional view of power also fails to take into account the activity or
influence of an agent (whether that be a person, group, institution) who can
create or reinforce barriers to the public airing of particular conflicts (and thus
control the agenda). For instance the Court will only hear particular issues of
dispute, which are presented in strict legal categories, and written on
prescribed forms. Social actors in Court must adhere to strict protocols. The
question of who can speak for whom, whose voice is heard, is strictly
controlled. This has the effect of limiting, controlling and setting the agenda.
Many conflicts which are burning issues for the protagonists (Who was
responsible for the separation? Who is to blame? What consequences should
there be?) are deemed irrelevant by the Court. Thus the bias of the system
may be that it suppresses latent conflicts. However it is only partially
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successful, as many latent conflicts 'simmer away' undermining efforts to
settle the dispute.

Another male litigant felt both disempowered, and then outraged (in a sense
now taking back some of his power) in the face of what he saw as the power
of a monolithic institution impacting on him, over which he had no influence.
He repeats his words for emphasis, and to show the depth of his feeling. This
man, who had been disabled in a serious accident, had been trying for a
number of years to have contact with his two boys. The mother was resisting
contact, fearing that the father could harm the boys. The father's
powerlessness and outrage were compounded by the loss of both his able
body and his loss of his wife and children.
Because the Family Court is omnipotent. They cannot be touched. By taw people
are precluded about reporting about their rulings or their functions. You see
it ’s omnipotent. It can’t be touched.

From the above examples it can be seen that powerlessness, in the context of
post-separation litigation, may be experienced:
•

as a result of the separation, of being the one who is left by one's partner;

•

as a result of one party enlisting the help of an institutional authority, and
the other being 'taken' to court;

•

as a result of not being able to influence or resist the processes of the
institution of the Family Court.

These are just some of the forms of powerlessness experienced by the
litigants in this sample. For a comprehensive schema of power and
powerlessness in separation and litigation, please refer to Figure 9 which sets
out the situations in which power and powerlessness have been evident in this
research sample. Sources of powerlessness stemmed from: traumatic
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separations, being a victim of violence or abuse, being kept away or restricted
from children, being unable to exercise parental authority or input, being
socially isolated, lack of material resources, being taken to Court, sometimes
repeatedly, lacking the economic resources for legal representation,
perceiving gender bias in the Court and losing in Court.

Johnston & Campbell (1 988) found that most of the parents in their clinical
sample of eighty families in therapy, experienced varying degrees of
'helplessness'. The researchers do not use the word 'powerlessness', but they
may well have. This 'helplessness' is manifested in taking action in court. It
can result in negativistic and oppositional unilateral decisions regarding the
children. More disturbingly, they say, parents may react to their perceived
helplessness by making their own rules or pathologically lying (Johnston &
Campbell, 1986) These actions arise out of the parents' active need to restore
a sense of order and control in the post-separation period.

In this research sample, the experience of feeling empowered came from:
Being the leaver in the separation, being the custodial parent, having support
networks and allies, initiating court action, having a good legal advocate and
winning in Court.
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Litigation as power struggle
One woman, during the course of a counselling/mediation session had a
sudden realisation that what she was actually involved in was her
ex-husband's attempt to control her through litigation. From then on she saw
the Court proceedings in terms of a power struggle.

To be honest / don't think it's got much to do with the children at all. He
admitted in the counselling session. 'I've got heaps o f money. I've got money
put aside for the legal battle'. And it just went 'Click.' And / thought this has
nothing to do with the children, quality time, and re-establishing his
relationship with the children. It's got nothing to do with that. It's about me!
This is about him wanting to take control, and cost me money, because this is
one process he can drive.

The father cannot 'drive' the parenting because the mother is the custodial
parent. This woman believes she has a proprietorial right to the children and
she makes it plain during the interview that she will respond to the father's
'requests' for holiday contact with the children by acceding to or denying him
his requests. However, it would appear that her hard line is actually a reaction
against the ex-husband's emotionally abusive attempts to control her during
the marriage and the post-separation period.

He thinks that I've had power and I've controlled everything. Well, maybe / have.
But I'm the custodial parent. But I've never assumed that the children shouldn't
have contact with their father. He can go to court as many times as he likes and
/ have to pay, which / find quite bizarre, that somebody can use the system. It's
using the system as a personal vendetta. There's no doubt in my mind that he's
using it in part for that, and in this particular issue / don't think it should have
been allowed to cost what it cost.
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Not only does she recognise she is in a power struggle, but she resists her
ex-husband and exerts her power. She exudes confidence; counselling and
the law are on her side because she is the custodial parent and because of the
relatively older ages of the children. She is not only confident of her influence
on the children, but feels they are old enough at eleven and thirteen to
negotiate with their father themselves. While the mother was affronted, and
perhaps amazed about the litigation, in this case it was more likely to be the
father who was experiencing a sense of powerlessness.

This is an excellent example of Foucault's (1 980) notion that power is not
fixed but can be used and deployed by people in specific situations. This in
itself will produce other reactions and resistances. During the marriage this
wife, who then had young children, was apparently in an emotionally abusive
situation, characterised by her husband's domination and control. She was
thus powerless ad victimised in this context. In the post-separation context
she has taken back her power. She is the 'custodial parent'. Her children are
much older and in a position to have their voices given substantial credibility
in the Court. The power differential has changed in the different contexts.
However, there are likely to be times when this mother reverts to feeling
intimidated and controlled. The father resists the mother's exercise of power
by taking her to Court. Thus the power dynamic is constantly in a state of
flux, although tending towards more stability with the passage of time.

Another mother clearly expressed having a sense of power arising from her
status as custodial parent:
Then / started to feel really strong and confident, and that the power wasn't all
in his hands. / had the power because / had the custody o f the kids.
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Interestingly, this is the woman who was so destabilised by the separation
that she contemplated a murder-suicide of herself and the children. Clearly
this woman felt extremely powerless in relation to many aspects of her
situation. Thus it is possible for a litigant to feel both powerful and powerless
at the same time, but in different domains. This gives weight to Foucault's
theory that power is not a 'thing', but that it is everywhere ('imminent') and is
expressed in relation to another or others.

Costs of Litigation
Much of the negativity about the Family Court expressed in the survey
responses was due to the high costs of legal representation. Often people do
not qualify for legal aid because they are working, but many represent the
'working poor' and so do not have surplus funds to pay for legal services.
Many non-custodial parents resent the high costs of child support. Many
custodial and non-custodial parents are struggling to reconstruct their lives
after a property settlement. At times it can feel like an assault on the self:
Mr FI: / had to work very hard to rebuild m yself after / lost everything.

Everything. / have to rebuild m yself again. To move m yself again. What you
can do? You have to work very hard. If you work very hard they ask you for
more maintenance. How you feed yourself? This means if you have a child, you
not have a right to rebuild yourself or to stand on your feet again. They destroy
you when you try to rebuild yourself again.

Inte rviewe r: You feel very strongly about that, don't you?
Mr FI: O f course. O f course. They try to destroy me as much as they can. The

government, the legal aid, and she on top o f that. She try to destroy me and
she is not successful in that.
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This man, a semi-skilled immigrant, struggled to re-establish himself
financially after the separation. He remarried and had two more children, who
are still quite small. While driving home one night after working very long
hours, he went to sleep at the wheel and drove his car off a bridge. He
sustained injuries which cause him chronic pain. His efforts to re-establish a
relationship with the child of his first marriage have been unsuccessful. He
pays child support, notwithstanding that he has not seen the boy for several
years.

Not Understanding the System — 7 wouldn't even know how to speak in
court'.
Most people are unfamiliar with courts and the legal system. The majority of
people find courts intimidating places, and this is borne out by the survey
responses in which participants were asked for some words to describe the
Family Court. Frightening, scary, unempathic, ambiguous, threatening,
intimidating, impersonal, uncaring, degrading, confusing and confronting,
were some of the words that participants used to describe the Family Court.
When litigants could afford a lawyer, who would act as a kind of broker
between them and the legal system, this tended to offset some of their sense
of powerlessness. Although this extract from an in-depth interview begins
with the issue of legal costs, it goes on to convey this man's sense of
confusion and powerlessness, not only about his family situation, but also
about the legal system, which he hopes will bring him some relief.
Interviewer: How much do you estimate it will cost by the end?
Mr K: I've been toid between about ten and twenty thousand dollars, which is
about where it will be. But what can / do? / want to see my children, so / can 't
do anything else. Either that or just say I've lost my kids and that's the end o f it.
Interviewer: Have you thought about representing yourself?
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Mr K: / wouldn't be able to. / haven't had that much to do with courts and
things. / wouldn't even know how to speak in court.
Interviewer: Have any o f the solicitors or court personnel been helpful to you?
Mr K: Not really. / wish / knew my rights a bit more, but / don't. My ex wife
obviously knows all her rights — what she can do. / don't. / have to go to a
solicitor to ask 'What can / do? What can't / do?'

Not being Heard by the System — 'It's kind o f like silencing.'
The questions of who can speak in Court, and who can be heard, are
important ones for litigants and have a significant impact on their sense of
power or powerlessness.

Father denied contact with his children:
You see, all these years I've had to live with the fact that no one's listened. The
courts don't care. They won't listen; they won't do anything about it. They don't
give a fuck.

Mother seeking an order for 'no contact'.
The first woman / came to here at the court counselling, / asked to put my A VO
on the file and she virtually refused me saying, 'Oh we don't need that. We don't
want that.' It all got through in the court process, but that was my first
introduction to the Family Law Court here, and / felt that it was a negating o f my
experiences, and A VOs are not easy to get, regardless o f what my ex-husband
said in court: 'They give them out like Minties'. / think that the actual process is
so demoralising and so dehumanising, has such disregard for women, that / felt
at times / wasn't being heard, that my needs weren't being met. / felt like / was
as second class citizen because o f the way they have treated me.
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This woman was also rendered powerless by the legal system when she asked
her legal aid solicitor to bring certain things to the Court's attention. Her
solicitor told her that the judge would not like it if certain points were raised.
When your legal representative will not say something you want said in Court,
'it's kind o f like silencing', said this mother.

Reclaiming Power

Bugetal et al (1 999) write about the 'paradoxical effect' of self-perceived
powerlessness. The paradox is the finding in their research that those who
see themselves as powerless make exceptionally high use of power assertion.

This may seem counter-intuitive. Perceived powerlessness can have a
disabling effect. However it can also strengthen a person's resolve to restore a
sense of power and control. This effect can be seen in this sample, as
powerfully articulated by one of the female participants:
Yeah / drew the line and then he crossed it. / drew the line with the police too
and they crossed it, and / ju s t decided that from then on / wasn’t going to allow
any bloody bastard get away with one single thing. And that sort of paints me
as a vindictive, offensive, you know, feminist bitch, or whatever they want to call
me.

The Kaleidoscope o f Power and Powerlessness

The metaphor of a kaleidoscope to describe power relations during litigation
in children's matters is particularly apt because it captures the dynamic nature
of power, which is unstable and constantly in a state of flux. Power is being
exercised from multiple sources at any one time during litigation and so
power is constantly shifting, not randomly, but in response to changing
conditions.
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The Court, in the person of the judge (or, more impersonally, the 'bench') may
seem (in the words of one father) 'omnipotent'when each litigant has so much
invested in the Court's decision. In fact the judge exercises the 'structural
power' which is located in the social context of a powerful institution (Astor,
2005). However, this power is not without checks and balances. While
individual cases are not published in the media, court proceedings must be
transparent and the judge made publicly accountable for his/her judgement.
The court proceedings are on the public record and subject to appeal. Apart
from being in accordance with the legislation and current case law, the judge
must be politically correct and also expedient, in being seen to refrain from
gender bias and to give proper weight to acts of domestic violence and abuse.
During a hearing, some judges are more 'interventionist' than others, but in
any event, there is a subtle power play (sometimes not so subtle) between
litigants and 'the bench' and lawyers and 'the bench'.

The most obvious power play occurs between the litigant mother and father —
the gendered male and gendered female of the model in Figure 10. In each
matter, one party is the applicant (as the proactive one, having more power, it
might be argued) and the other is the respondent (who is 'taken to court' and
therefore in the less powerful position, having no choice but to attend).
However these roles may change from one hearing to the next, or even within
the same matter, giving more credence to the dynamic nature of power. The
mother and father will also perhaps subscribe to competing societal
'discourses', which could shore up and polarise their positions.
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Figure 10

The Shifting Kaleidoscope of Power and Powerlessness
in Family Court Disputes
The kaleidoscope contains pieces that come together to form a whole picture, or pattern, which
is constantly changing. The image of the kaleidoscope is particularly apt to describe the dynamic
nature of power relations in this context, as the elements (and ultimately the whole) are constantly
in a state of creative tension and flux.

The Court
Represents the state,
agent of social control
Symbolic power of
the judge/Bench
(coerces, sanctions,
imposes penalties)

Gendered Male
Political lobby groups
Discourses of fatherhood
Discourses of patriarchy

%

1

1 \
P o w e r play

P o w e rle ss n es s

Gendered Female
Discourses of motherhood
Victim of male violence

V

Legal Resources
Solicitors
(knowledge/power nexus)

• Power is constantly shifting - not randomly but in response to changing conditions
• Applicant/respondent - roles can vary between various court actions
• Child as a variable - discourses of children’s rights (wishes),
discourses of welfare (social science literature, family reports)
• Political expediency (eg refraining from gender bias, domestic violence)

Although not explicitly canvassed in this research, the literature suggests that
clients often have a competitive relationship with their own lawyers (Sarat &
Felstiner.l 995; Ingleby, 1992). An example the reader has been made aware of
is the lawyer who refused to make certain points on the mother's behalf in
Court because the judge 'would not like it'. (In fact this is illustrative of the
power exercised between the lawyer and the judge, as well as the mother and
the lawyer). At the time of interview the mother was still upset about this and
felt she had been disadvantaged in Court. Litigants conflict with their legal
representatives (either overtly or covertly) over legal costs, over the strict legal
categories in which lawyers must frame the disputes, over strategies, and
many other issues. Lawyers can exercise power because of the
power/knowledge nexus, as they have special expertise, qualifications and
insider knowledge.

This it can be seen that 'power is exercised from innumerable points, in the
interplay of non-egalitarian and mobile relations' (Foucault,1987:94).

The model of the kaleidoscope of power and powerlessness (Figure 10)
illustrates how power is diffused and fluid in Family Court litigation, as indeed
it is in society generally. However, the picture is complicated by the fact that
litigants, along with all other social actors, have multiple and conflicting
interests, as opposed to unitary interests.
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ENGENDERING THE SYSTEM: HOW 'HIGH CONFLICT' MEN AND
WOMEN CAN PERCEIVE THE COURT AS SERVING THE OTHERS
INTERESTS
How the court system is perceived or constructed differentially, by individuals,
and by men and women in particular, is coloured partly by their own
experiences — successes and failures, within the court system, and partly by
what they bring of themselves, their histories, ideas and values.

Both Mr W and Mrs N perceived the court system as strongly biased towards
serving the interests of the other gender. Their own experiences in the Family
court led them to this position. Both of these parties presented as successful,
rational people.

Mr W was a successful self-employed businessman who claimed to be earning
$250K per annum. He had separated from his second wife when his son was
three years old. Mr W attributed the marriage breakdown to problems in the
marriage which had ensued after the death of a child who lived only a few
months. After the separation there had been ongoing conflict for several
years, with multiple court applications, until, when the boy was nine, the
mother had told the father that the child could live with him, as she was
having problems with the boy. Mr W strategically left work, believing that the
mother would change her mind and ask for the return of the child. He was of
the view that if he could declare himself as ‘primary caregiver’ by being
available for the full time care of his son, he would be in a stronger legal
position to retain residence of his son should the mother contest it. Currently
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she was contesting residence. Mr W had secured interim residence and was
gearing up for a full-scale court battle to secure a final residence order.

Mr W sees his ex wife as deriving ‘power’ from the court. He used the word
‘power’ several times throughout the interview,
...

She comes here and she gets more power. Well / come here, well / think I’m

lucky to come out without being convicted o f starting the First World War.

He feels that his ex wife is in an advantageous position from the outset,
whereas he is on the defensive.
She gets power from this court and she knows it. She knows / have to come up
with five times the amount o f evidence that she’s got. She knows / have to go
to exorbitant expense to do anything. When she walks in here she’s seen as the
poor little woman. And she comes in with the advantage. She uses the Court
because she can.

There is no analysis of why or how this is the case, just a pervasive perception
that the odds are loaded against men.
. ..

when she comes here she does feel a sense o f power. To me it ’s just a waste

o f money, but to her it ’s something which makes her stronger every single
time...

The judge takes the female word in preference to the male word. If he’s going
to err he’ll always err on the side o f the woman.

Again, there is no analysis of why a judge might do this.
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Interestingly Mr W saw the Court as obstructing the exercise of his (male)
power. Without the Court, he said,
she ’d ju st go away. I ’d say, ‘go jum p! And she couldn ’t do anything about it.

If this is the case, it seems that the Court can be effective in restoring the
power balance. However recently Mr W had obtained interim residence of his
son and felt empowered himself, so that he could now make the very
aggressive statement in relation to the child's mother:
Step out o f line and I ’ll step on you.

In his mind his power has come from possession of a recent residence order
in his favour.

Mrs N also used the word ‘power’
/ think inevitably a lot o f the stuff that lands up here in the Court is stuff to do

with power between the male and the female. And the whole thing is that the
man will not give up that power, the hold he has over the woman. And the
woman has to fight to protect the children.

Mrs N was a full time mother who had a university degree and was engaged in
post-graduate work. She had the care of the two children aged nine and
eleven. She described a long history of domestic abuse directed towards
herself at the hands of her professional husband, who had also allegedly
physically abused his son, but not his daughter. There had been several
separations over the years after which the husband had begged for
reconciliation and the wife had relented. After the final separation there had
been a defended court hearing in which Mr N had obtained contact with his
daughter, but not his son. Mrs N’s most recent application had been for a
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variation of the orders, seeking no contact. She had been successful because
Mr N had not appeared at the final hearing.

She explained that after many years of domestic abuse she had taken a stand
that had led to the ongoing litigation.
/ took the control. / took the power in the situation and / think the whole thing

since has been a power battle, it ’s become a paperwork power battle.

The notion of a 'paperwork power battle' was also reminiscent of Mr W who
was in the habit of waking early to work on ‘the case’ for one and-a-half
hours each morning. He was accustomed to making notes, preparing
affidavits and putting files in order every day. Mrs N said that her husband
still tried to exercise control by whatever means he had at his disposal. For
instance, he would find excuses to not turn up at court dates at very short
notice, thus putting her through the emotional turmoil of preparing for court
to no benefit.

Mrs N explained that she found
the actual process (of going to court) so demoralising and so dehumanising and
has such a disregard for women, i felt at times that i wasn't being heard, that
my needs weren’t being met. i fe/t that i was a second class citizen because o f
the way the court has treated me.

It seems that a main reason she felt this way was that it appeared to her that
proper regard was not given to the fact that she had a restraining order
against her ex husband.
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It seems to me there’s been a real push from the Men’s Movement that have
been very vocal in the papers, especially about access for Dads, regardless o f ...
violence.

An educated woman, who was conceptually bright and politically aware, she
generalised this to the broader political context.

She felt the Court had granted her ex-husband contact to placate him
because he could be dangerous,
The judge (thought), ‘H e’s an angry man. We can see that. H e’s been angry at
the courthouse. We’ve got to give him something because he might do
something to us. ’ That’s what / felt, and they were like giving him a little bit to
keep him happy.

Mr W believed there was an inherent positive discrimination for women in the
way the Court decides with whom children will live, particularly in the use of
the criterion of who has been the primary care-giver as one of the main
factors that the Court takes into account when children’s best interests.
/

don’t think that children should be taken off their fathers because the world

thinks that mothers have a divine right to children. They don’t, I ’m sorry.

However, instead of placing the focus on what is in children’s best interests,
Mr W saw the situation in terms of possession and dispossession, in the use
of the phrase ‘taken off fathers’.

In actual fact, between seventy and eighty percent of residential parents are
female. Fathers' groups argue that this is indicative of the gender bias of the
Family Court in favour of women. However, as the vast majority of parents
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make their own consensual arrangements about parenting, it is more
accurately a reflection of how society is structured. Despite the economic and
social changes of the last thirty years, and despite the law’s attempts to be
egalitarian, society is gendered.

This is argued cogently by Berns who asserts,
‘The prevailing social assumption (is) that care-taking and nurturing roles are
intrinsically feminine.’ (Berns, 1999:25)

After separation,
‘To a greater extent than ever before, the functional family (as opposed to the
legal family) is the mother and her children. It is the male role in the family that
is unmoored, dysfunctional in a changed environment.’ (Berns, 1999:26)

Given this, and it is hard to refute, it is not surprising that non-resident
fathers displace some of their anger onto the court system.

However, as argued in Chapter 2, there are some changes in society,
particularly with middle class and economically socially advantaged groups
who have more choices (although this is contested, [Hunter, 2005]). As Mr W
comments,
/ think fathers can do almost anything. / do the housework and stuff. Luckily

I ’m in a position to be able to afford it.

Interestingly, he sees himself able to participate in the home more because of
his economic advantage. However, he sees other factors operating, such as
education and the changing nature of work.
it’s a lot different (nowadays). Men can look after children. We’re better
educated about what we’ve got to do with them now. Probably give them more
time than we once did. A lot of us now only work part time or consult. Or have
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jo b s when we now have time with our children. The world’s changed. But
there’s this primary caregiver mentality around this court that says ‘No, it h asn’t
changed at all. It is still the mother, above all things.

Interestingly Mr W’s position betrayed a double standard, for while he
favoured men as having the choice to be more involved in child rearing,
women do not seem to have a choice to be less involved. Society does not
permit a mother to abrogate her responsibility in relation to her children.
It looks worse in society’s eyes for the mother if the child lives with the father, ’
(than it does for the father if the child lives with the mother).

The Family law Act was substantially reformed in 1995 leading to a shift in
emphasis from the concept of ownership of children and towards an emphasis
on the joint responsibility, rather than rights, of the parents. Previously the
language of custody, access and guardianship was the language of English
contract law. Under the new Act, rights were seen as the prerogative of the
child rather than the parents. The child had a right to have a relationship with
both parents. In an attempt to redress the balance, in which formerly
custodial parents had a great deal of power in relation to the child, there may
have been an unintended consequence of shifting the power too much to the
non-custodial (non resident) parent who is able to have matters adjudicated
under provisions of specific issues. As explained in Chapter 2, an unintended
consequence of the Family Law Reform Act is that it has given more power to
the non-resident parent over the resident parent, who is in most cases the
mother. In 2006 the Act was amended again, this time to legislate for 'shared
parental responsibility' and a presumption that children will spend
'substantial' time with the parent with whom they are not primarily residing,
unless there are demonstrated reasons why this should not occur. As
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discussed previously, this was a self-confessed attempt by the Government to
promote cultural change.
*

*

*

Unfortunately, in an adversarial system it is hard to avoid the language of
contest. Mr W, who was used to litigating business matters in other courts,
applied the same mindset to his application about his son.
We ’re going to win, frankly. A ll due respect to all o f you, and
We get used to getting beaten. We don’t take any chances so it takes a lot o f
time.

He chose a lawyer strategically. The criteria he used was quite chilling:
Had to be female. Specialise in family Law. Had to be a bitch. Had to know a
barrister that had enough get up and go to take my ex-wife apart on the stand
i f she could. And / wanted the toughest barrister.

Asked why the lawyer had to be female, Mr W reasoned strategically,
/ think i f a woman’s going to have a go at a female, / think the Bench goes,

‘That’s OK’. A man having a go at a female gives a different perception
altogether.
•k

"k

"k

Mrs N felt that the court system has exacerbated the conflict. Asked about
how she saw this operating, she replied:
/ think (it’s to do with) the way that the knowledge is held. The knowledge o f

how the Court system works in any pamphlet or brochure that you get is
(explained) in very simplistic ways. You just do this or that, and then that
happens. But that’s not how it happens at all. How it happens is (through) a
very complex system and it ’s made complex so that the only people who can
deal with it are the lawyers and the barristers. They have their whole hierarchy
o f power in this institution here. And the hierarchy o f power is set up so that it
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serves those who are living from it and so the wheels o f justice keep turning for
those who can afford it or who fight long and hard enough or who are in a
position to do so. Women who do have property can’t get legal aid. it costs
them most o f their property settlement to fight these issues through the Family
Law Court and they give up because they lose the money that they have to get
another home, by actually fighting, i know o f some who have property
settlement who have agreed to access and different things that are not good for
the children; that are not good for them, it puts them in risky positions which
makes it possible for the men to still abuse them and threatened them
physically and verbally.

There are so many issues which can be commented upon in this statement.
Firstly is Mrs N's analysis of the power/knowledge nexus in the Court and her
understanding of whose interests are served - that of the powerful 'insiders'
and the litigants who have the resources to continue the legal battle. Her
analysis includes her belief that women (as a class or category) cannot get
legal aid and are forced into unsafe contact arrangements with the father. Her
analysis seems to imply that power is held exclusively by dominant male
groups in society. The identity of the powerful is fixed. She does not
acknowledge the interplay of power between the parent litigants or the other
social actors. Still, her conceptual framework, which is predominantly about
gender, has assisted and empowered her, as will be evident below.

Mrs N in relation to the fact that she had achieved the outcome she wanted:
/ got what i wanted in the end, but only because i had the will to fight, and only

because i would not take ‘No ’ for an answer; that i would not place my children
in an unsafe situation.

In this Mrs N is appealing to the 'welfare discourse' alluded to in Chapter 4.
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Mrs N saw the fact that she had an education as part of the reason for her
success. She said that she felt for the women who are unable to follow
through as she had done.
I ’m sure there are some tenacious women out there that don’t have an
education who w ill fight for their children right to the bitter end.

However she feared that many of those women were unable to get the
outcome they wanted.
A real father doesn’t do these things. Whereas their (the Court’s) attitude is that
because this person is the father that he has these rights which outweigh our
society’s attitudes and what we think is a safe environment for women and
children.... Why does the man, the biological father, have these rights despite
his actions?

In this Mrs N invokes social expectations, about what a 'real' (good) father is,
and her expectations, which may mirror those of society generally, of what
behaviours a 'real' father does or does not engage in. She also invokes the
longstanding prevailing attitude that biological parents have 'rights'
(irrespective of their actions), despite the Government's insistence that
parents now have 'responsibilities' not 'rights'.
if this man went up to any person out there on the street, and did these things
to that person out there on the street, it would be taken seriously, instantly.
There would be no problem in taking the matter to court and getting
prosecution for it. ...If they did this to a child on the street it would be taken far
more seriously and it would be prosecuted far more seriously... why, if you’ve
had a relationship with this person does that change the way this person should
be treated?
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Berns claims that there are deeply embedded cultural traditions, which
emphasise the privacy of the family, viewing this as ‘a kind of quasi-property
right.’ (Berns,1999:21)
/ feei satisfied and relieved that i was finally listened to; that the problems I ’ve

had with this were finally seen for what they were, in the Family Court and in the
local court.

Part o f what this has done for me is to make me realise the different holes in the
system. And i t ’s made me think that even though there’s been a lot o f work
done by other people for years and years about changing things, change it very
slow, and / realise that through age. And / fee/ / have pu t in my little bit as well.
/ want to see changes made in those different areas in which / fee/ the legal

system persecutes women and it makes it very difficult for them to find their
way through. Probably not as difficult as thirty years ago when it would have
been Impossible.

Mrs N. makes sense of some of her difficult experiences by seeing them as
part of a much larger struggle about gender relations in society.

This chapter began by acknowledging that the dimensions of time behaviour
and intensity were emerging as important domains for the analysis of high
conflict. Snapshots of four significant events or processes in the relationship
breakdown experience - the separation, parenting after separation, going to
court and imagining the future- were used as sites for examining conflict in
terms of time, behaviour and intensity.

What emerged from this exploration was a strong indication of the
powerlessness that many parent litigants were experiencing. This was
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perceived at different times and in different contexts as a result of the
separation and its aftermath, which included going to court.
Powerlessness in this context was examined using some conceptual tools,
which included power as something that is exercised in relationship and at
certain times rather than being a 'thing' which is possessed by some and not
others. Using this analysis, power was seen as a dynamic force, which is
constantly changing. A model of'the kaleidoscope of power' (Figure 10) was
generated to illustrate the power plays which take place between litigants
themselves, between litigants and their lawyers and litigants and lawyers with
judicial officers. A model illustrating the sources of power and powerlessness
of the litigating parent dyad (Figure ^>was also generated to make explicit the
sources of power and powerlessness at different times in the separation and
its aftermath.

Typically parent litigants, in perceiving the locus of power in the other parent,
appear unaware of the wider social forces acting on them.

The question was asked whether going to court exacerbates conflict. The
answer arrived at from the data was 'not necessarily'. In many cases the court
process provided the structure, leverage and boundaries for parent litigants to
resolve their disputes by negotiation. For a small minority adjudication was a
last resort. It may be that in the popular imagination 'going to court' conjures
images of court room dramas and a judge making a ruling. While this is not
the experience of the vast majority, going to court positions people in such a
way that they are at risk that this may occur.
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Another important issue which emerged from the data was parents' (mainly
fathers') perceptions of gender bias. The perceptions of two litigants, male
and female, who were interviewed in depth, were used to illustrate gendered
perceptions of the court process. These parents are not portrayed as
representative of all litigants. In fact both were sophisticated and analytical,
in various ways, beyond the norm. However both saw the Family Court as
serving the interests of the other gender. Both saw, to some extent, how the
wider society reinforces stereotypical gender roles, which become reflected in
court determinations.
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CHAPTER 8:
FINDINGS
CAN 'HIGH CONFLICT' BE PREDICTED?

INTRODUCTION
The research question is whether it is possible to predict 'high conflict' as
early as clients' point of entry to the Family Court. The question is a
pragmatic one, for if'high conflict' litigants could be identified early in the
court process, court personnel may be able to intervene in such a way as to
interrupt their conflict trajectory. Parent litigants may be thus resourced in a
way that might enable more timely and productive ways of resolving their
post-separation dispute. This could have huge cost savings, both
emotionally and economically. It would also represent savings in court
resources. It would have implications for children who are the most
vulnerable individuals when families are in the post-separation transition.

This chapter takes up this question. Taking into account that particular
presentations of the three dimensions of time, behaviour and intensity are
important organising categories for 'high conflict', the responses of a sub
sample of thirty-two parent litigants (sixteen parent dyads) were used to
assess 'high conflict' where 'high conflict' refers to returning to Court for
further litigation.

Analysing this sub-sample was not part of the original research design.
However having sixteen parent dyads as part of the large sample presented a
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rare opportunity for analysis, as having the perceptions of both parties to a
dispute is seldom a feature of divorce research. As further justification for
the benefit of having feedback from both parties, theories of impasse stress
the importance of the interactional dynamics of the separating spouses
Qohnston & Campbell, 1988).

Thus a sub sample of sixteen parent dyads was assessed for the likelihood o f
relitigation. This chapter includes only three examples for illustrative

purposes. However, the findings of the chapter are based on analyses of all
sixteen parent dyads. Seven other examples can be read in Appendix 8. The
reader may wish to refer to these in conjunction with this chapter. The three
cases presented here are chosen on the basis of variety and interest.
Longitudinal outcomes were available on the Family Court database, which
enabled predictions to be checked against the actual outcomes. The
conclusion was reached that prediction of further litigation (rather than 'high
conflict' per se) is possible using the variables of time, behaviour and
intensity. However, for prediction to be more reliable, attitudes about the
outcome (eg. the parents’ level of satisfaction with the outcome) and their
beliefs about future conflict needed also to be taken into account. It will be
demonstrated that information from both parties must form the input for the
assessment. Additionally, prediction is not without error as there may be
false positives (ie parents may be assessed as at risk for further litigation but
in fact resolve their issues in a timely manner).

'IT TAKES TWO TO TANGO'
In Chapter 6 the survey data was analysed in such a way to determine
correlates of 'high conflict', where 'high conflict' refers to difficulty of
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settlement, evidenced by the time taken for the case to finish. Twelve
variables were found to correlate with 'high conflict' defined in this way. In
the statistical analysis, no attempt was made to look at the responses overall
— in particular the in-depth data relating to the interactional dynamics
between the litigating parties. In the previous chapters, by looking at
parents' understandings of why their case had not settled some months after
the initial survey, it could be seen that the elements of time, behaviour and
intensity were emerging as important dimensions for the analysis.

This section examines responses from the open-ended questions and
follow-up interviews of some of the sixteen parent dyads, applying a
particular lens to the analysis. The focus has been set on three dimensions of
conflict — behaviour, time and intensity. No attempt has been made here to
formulate ways of specifically measuring these variables. Instead, there are
tentative first steps towards an analysis of conflict, using the variables
cumulatively as an indicator of 'high conflict'. Noting the occurrence of
particular behaviours which impact on the conflict, and by making an
assessment of the degree of intensity apparent in the responses, and noting
the lifespan of the case, goes some way, it is argued, towards predicting of
'high conflict' (where 'high conflict' refers, in a very specific sense to difficulty
of settlement and likelihood of further litigation).

For clarity, the following is an explanation of the three terms used in this
analysis:

‘Behaviour’ refers to disputing behaviours, or conflictual interactional
dynamics, expressed as actions between the parties. Examples are acts of
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domestic violence, abducting or withholding children from the other parent,
or repeated court actions. Behaviour may also refer to actions which take
place between the parent and child (or children), or else actions which are
alleged to have taken place eg. one parent denigrating the other parent in
front of the child, or the abuse (or alleged abuse) of a child by a parent.
Behaviour can also refer to a parent's actions in relation to himself or herself
eg. self-harm, or using mind-altering substances.

‘Intensity’ refers to the degree of energy, or level of force, disputants bring
to their conflict. This is evident in written responses such as survey data, or
in spoken interviews such as the follow-up telephone interview, in the use of
emotive language or seemingly outlandish or exaggerated claims about the
other party or their associates. It can be evident in gestures or tone of voice.

‘Time’ refers to the duration of the conflict. The underlying assumption here
is that disputes which have persisted over time are more entrenched or
intractable than those of shorter duration. But in order to say that matters
have persisted over time, what time frames are we considering? To answer
this, ‘time taken’ must be seen in the context of the divorce process - both
emotionally and legally, and also in the context of the time taken for matters
to be case-managed by the Court, as there is a pre-determined court
process with a specific ordering of events. Thus time, as in the duration of a
dispute, must be conceptualised as a relative measure, with matters taking
longer to resolve being possibly intrinsically different from those taking a
relatively shorter time to resolve. Alternatively, the disputants (or their
interactional dynamics) in matters which take relatively longer to resolve may
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be intrinsically different from disputants (or their interactional dynamics) in
cases which are resolved in a relatively shorter time.

A vitally important feature of the analysis is that it takes both parties
perceptions into account. Information pertaining to these three dimensions
for both parties, at the time of entry to the Family Court, were noted and
tabulated. This is an important data source, as it is rare in socio-legal
research to have the perceptions of both parties to a dispute, because of the
adversarial nature of the legal system. It is also rare to have both parties
respond in divorce research, unless the participants are drawn from clinical
populations.

Predictions of'high conflict' (where 'high conflict' refers to difficulty of
settlement and further litigation) were made by the researcher based on the
three dimensions of time, behaviour and intensity. 'High' conflict was
evidenced by further litigation. Additional information of litigants’
satisfaction with the outcome and their beliefs about future conflict were also
taken into account.

Subsequent database and court file searches yielded longitudinal data on the
actual long-term duration of disputing of these sixteen parent dyads. Thus
the total time that parents remained in the court system, which in some
cases spanned several years, was noted.

This was compared with the predictions made.

The idiom, It Takes Two to Tango, apparently simplistic and a truism, holds
especially true for conflict research. In examining the responses of both
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parties and their interactional dynamics an attempt has been made to predict
outcomes in particular cases.

Each of the three cases is summarised with a summary evaluation sheet
attached. A further seven cases are summarised and found in Appendix 8.

Couple # 98 & 99
The applicant father (B), from a recent separation, seeks contact with his only
child. He perceives the mother as obstructive and as having the active
support of her family. He hints at the fact that his post-separation
relationships with other women could be a stumbling block to settlement. He
believes the Court will bring order to the negotiations. Although he holds
the view that the Court is biased towards women, he hopes his ex partner
will learn the Court’s attitude towards children keeping contact with fathers
and that the matter will be resolved in due course. He seems confident that
this will occur now that the matter has gone to court.

There is a high degree of emotional intensity evident in the mother’s (R)
survey. She says there has been ‘emotional, physical and sexual violence’ and
the husband has had ‘multiple affairs.’ She believes his girlfriend is currently
interfering in the case. She refers to the father’s aggressive nature and says
that the court application is not really about the child but is about keeping
her ex-partner’s ego intact. The child tells the mother that the father is ‘bad’
and that he ‘wants a new daddy’. The mother sees the locus of control in the
husband and describes him as a ‘nightmare’. She is very negative about the
Court. She sees the conflict lasting until the child is eighteen years old.

281

There are certainly indicators of'high conflict' here. Particular behaviours
evident in the history of the relationship, violence and an alienated young
child. There is a high level of intensity. The interactional dynamics appear
conflictual although husband is trying to control the situation via the
authority of the court.
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FOLLOW-UP

Mother

Father

Satisfied with
outcome?

Beliefs about
future conflict

She is very
dissatisfied
with the
outcome. She
prefers that
the child have
no contact
with the
father. She
plans to return
to court if her
son is
hurt.
He is
dissatisfied
because there
are continual
‘flare ups’. He
fears the
Court ‘has no
teeth’. The
matter needs
to be kept in
the list
because it
could come
back to court
on short
notice.

She believes it
will last for
until the child
is eighteen.

Prediction of
litigiousness/
ongoing hi-c

Longitudinal
database
follow-up

There is a high
risk of further
litigation.

Litigation
spanned four
years.

The matter
needs to stay
in the list (i.e.
an unstable
and volatile
situation).

Outcomes:
(father reporting) The case settled by consent but the father is not satisfied
as there are continual ‘flare-ups’. He is critical of the court process
perceiving it as too slow and as having ‘no teeth’. He believes the matter
should be ‘kept in the list’ (ie. the matter may need to be reactivated).
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(mother reporting) The conference was by telephone link-up (mother
unwilling to be physically present at the case conference) and a separate
representative (lawyer) was appointed for the child. (Both of these factors
may be indicators of conflict.) The matter settled by consent three months
later. The mother would have preferred that there be no contact of the child
with his father, as she fears the father’s aggressiveness could jeopardise her
son’s safety. She feels she may be forced to return to court. She was critical
of the Court for viewing fathers' rights simplistically and in not taking into
account whether or not the father has a mental disorder or is abusive.

This case is a good example of a 'high conflict' case that settled quickly. As it
settled in three m onths it was designated ‘low con flict’ in the quantitative
study. However there is a great deal of emotional intensity evident in the
responses, dissatisfaction with the outcome on both sides, and a problematic
history. There are indications of a child who may be becoming alienated from
his father.

The long-term outcome of this case was that it remained a ‘revolving-door’
case for four years with several defended court hearings during that time.

Couple # 19 & 20
The respondent father reported that there had already been two defended
court hearings in this matter, in which he obtained residence of both of his
children. He was pleased with the decision of the judges because, in his
view, they made a correct assessment of his ex-wife, who he claims is
unstable. However, he is very critical of some other aspects of the court
process including counselling (he requested separate interviews which
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apparently did not occur), the slowness of the legal system (he can
understand why the Family Court gets bombed) and the high cost ($25K in
his case). There is much negativity (‘bitterness’) between his ex-wife and
himself, evidenced by the fact that he has not spoken to her for three years.
Neither does he does know her phone number or address, even though the
mother has contact orders. Her inability to accept her mental instability has
further entrenched the conflict. He describes his post-separation experience
as a ‘nightmare’. His belief that the conflict will last indefinitely is given
substance by helping professionals who, he says, hold the same view.

The most obvious feature of the applicant mother’s responses was the
intensity of her responses evidenced by her emotive language and concepts,
eg ‘the Court has put one more nail in the coffin of motherhood’, ‘the court’s
propaganda’, ‘this tragic case’ — and that her responses were not always
logical or rational. She claims she has been the victim of physical, sexual,
emotional and financial abuse from her ex-partner. She is of the view that
the younger child never wants to see the father again now that the child
‘knows the truth’. The mother was not available for follow up interview. The
parties had been separated for eight years at the time of survey.

286

P O IN T O F E N T R Y

M o th e r

B e h a v io u r

In t e n s it y

T im e

T h e m o th e r seem s

H ig h ly e m o tiv e

T h e re has been a

to be t r y in g to

r e s p o n s e s in s u r v e y ,

p r e v io u s c o u r t

a lie n a t e y o u n g e s t

s o m e tim e s

h e a r in g .

c h ild a g a in s t fa th e r ;

ir r a t io n a l.
It h a s b e e n e ig h t

c la im s t h a t c h ild
n e v e r w a n t s to s e e

B e lie v e s t h a t C o u r t

y e a r s s in c e

f a t h e r a g a in .

is b ia s e d a g a in s t

s e p a r a tio n .

m o th e rs .
S h e c la im s t h e r e h a s
b e e n p h y s ic a l,
s e x u a l, e m o tio n a l
a n d f in a n c ia l a b u s e .
F a th e r

C la im s w if e is

H ig h ly e m o tiv e

T h e p a r tie s h a v e n o t

m e n t a lly u n s ta b le .

r e s p o n s e s . Fie c a n

s p o k e n w ith e a c h

u n d e r s t a n d w h y th e

o th e r fo r th re e

C o u r t g e ts b o m b e d .

y e ars.

T h in g s a re v e r y
b itte r b e tw e e n th e
p a rtie s .

Fie

e x p e r ie n c e s it a s ‘a
n ig h t m a r e ’.

287

FOLLOW-UP
Satisfied with
outcome?

Beliefs about
future conflict

Mother

She is very
upset with the
previous court
decision in the
husband’s
favour.

She believes it
will last for as
long as he can
afford a
solicitor.

Father

He is satisfied
because he
won the
defended
court hearing.

Solicitors and
counsellors
have told him
the conflict
could go on
‘forever’. He
does not think
that he will
ever be able to
resolve
anything with
her.

Prediction of
litigiousness/
ongoing hi-c

Longitudinal
database
follow-up

There is a high
risk of further
litigation.

Litigation
spanned ten
years, for
some years
before the
survey, and
for some years
afterwards.

Taking into account that the conflict persists eight years after separation, the
high emotional intensity of both parties’ responses and the allegations made,
these parties are at high risk that their matter will be difficult to settle and
that there will be further litigation. This is all the more likely given the
parties’ beliefs about the likelihood of unending future conflict between
them.

In fact these parties’ litigation spanned ten years in total, including a period
of some years before the survey, and for some years afterwards. There were
twelve separate applications filed in Court during that time.
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Couple # 6 & 7
The applicant mother wants to change the children’s surnames from their
father’s to her name. She also wants to obtain a passport for the children to
travel overseas with her. Although she has reparterned, she has still carries
the hurt that her husband left her when she was pregnant with her second
child for another woman, her former friend. It angers her that the father quit
his job to avoid paying child support. The youngest child has ‘never really
had contact with his father.’ She says the father has not communicated with
his children over the last three years. The husband’s new wife is
exacerbating the conflict. However, she sees the conflict as limited by the
time it takes to enact the court process. She makes the point that her
application is not about ‘revenge’ although she thinks the father is motivated
by ‘spite’. This litigation was occurring four years after separation.

The respondent father gave very brief answers. He perceives that the children
have a ‘bad relationship’ with him and little contact (‘not much to do with
me.’) The mother has changed the children’s surnames. He believes the
mother to have a ‘bad attitude’ and ‘will not let things go’. He sees the
conflict lasting for ‘years.’

Outcome
The father reported that the case settled four months later by agreement, as
a matter of convenience, because the mother fell pregnant and wanted to
marry her new partner. He perceives that this was fortuitous because
otherwise she would have ‘fought till the bitter end.’ He is not satisfied with
the outcome, but he is withdrawing from the conflict. She has moved
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interstate and so he does ‘not want to waste any more energy on her.’ He is
disgruntled with the Court, believing it to be biased in favour of women.

The mother reported that the matter settled after a judge made a decision
and she was allowed to move interstate. She does not think that her ex
partner will take her to court anymore. She intends to take the children to
visit him in Sydney.
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FOLLOW-UP
Satisfied with
outcome?

Beliefs about
future conflict

Mother

She is satisfied
because ‘it
went my way’.
The judge said
she could
relocate the
children
interstate.

She believes
the conflict is
time-limited
by the court
process.
She thinks the
settlement will
last, and that
the father ‘will
not take me to
court again.’

Father

He is
dissatisfied,
but has
decided to
withdraw from
the conflict.
Although the
mother is
taking the
children
interstate, he
will not pursue
this further.
His new
partner has
had serious
health issues
and he wants
to get on with
his life.

He thinks the
conflict will
last ‘for years’.

Prediction of
litigiousness/
ongoing hi-c

Longitudinal
database
follow-up

There is a low
risk of further
litigation, but
the prognosis
is poor for the
children’s
future
relationship
with their
father.

Litigation
spanned five
and a half
years, but by
this time had
run its course.
The current
proceeding
was the last.

This has been a difficult case for four years because of the circumstances of
the separation. The wife was very bitter about how the separation occurred,
and the aftermath, and withheld the children, with the result that the children
did not feel free to enjoy a relationship with their father. The younger child,
born after the separation, hardly knew him.
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The mother wanted to move interstate and change the children’s surnames.
She was allowed to move interstate, but with the proviso that the children
saw their father periodically. The husband withdrew at this point, having
expended all his energy, not wishing to pursue the matter further. The
mother does not think the father will initiate any more court proceedings.
This is assessed as having a low risk of further litigation, but the prognosis
poor for children’s relationship with their father.

In total the litigation spanned five-and-a-half years.

CONCLUSION
The three dimensions (behaviour, time and intensity) taken together failed to
be absolutely predictive of'high conflict' (where 'high conflict' refers to
difficulty of settlement of a case and the high probability of ongoing
litigation). For prediction of'high conflict' to be more reliable, attitudes
about the outcome (eg. the parents’ level of satisfaction with the outcome)
and their beliefs about future conflict needed also to be taken into account.
However, even with the best instruments and assessment procedures there
will be false positives, as a 'high conflict' presentation can be a normal part
of the divorce process.

These results certainly indicate that a reductionist approach, for example
formulating a checklist to screen for 'high conflict', is inadequate to deal with
the complexity of this phenomenon.
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The next chapter develops the argument further in critiquing the notion of
predicting 'high conflict'. It does so by questioning and critically evaluating
the notion of dichotomous and categorical definitions of'high conflict'.
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CHAPTER 9:
FINDINGS
MOVING BEYOND DICHOTOMOUS AND CATEGORICAL
DEFINITIONS OF 'HIGH CONFLICT'

At the time this research was conceived the term 'high conflict' in children's
cases was in currency to describe 'difficult' cases, 'intractable' cases or cases
which were hard to settle (Australian Law Reform Commission, 1994; Russell
et al. 1994; Johnston & Campbell, 1988). Thus the term 'high conflict' was
not well defined and referred to a variety of phenomena. Practitioners
(mediators, lawyers, judges) in family law had a sense of what was meant
when they had dialogue about these cases. They spoke, wrote and reported
as if they were referring to a single phenomenon, which basically related to
cases that were hard to settle, but also in which something else (some other
dynamic, some other agenda) seemed to be 'going on'. A sense of
frustration was apparent about how to effectively intervene to assist these
parent litigants.

A decade later the term 'high conflict' is still in currency. For example, Joan
Kelly (2003) refers to 'the near universal use of the term high conflict
parents' as a descriptor for particular parent groups.

Given that there appeared to be, and still are, shared meanings in family law
circles of what the term 'high conflict' referred to, the problem of definition
of the term 'high conflict' was an unexpected challenge for this research.
With an examination of the literature, definitional problems began to
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emerge, and the realisation that researchers were using the term 'high
conflict' to refer to litigants who were situated anywhere on a broad
continuum. At one end of the spectrum were those who had applied to the
Family Court for assistance {'They must be 'high conflict', otherwise they
would be able to sort it out themselves) to the most toxic disputes whose

parties may be characterised by severe psychopathology and/or who were
prone to re-litigate. There seemed to be wide ranging presentations, all of
which could be subsumed under the umbrella of 'high conflict'.

Having to operationalise a definition for quantitative analysis presented a
significant challenge. Firstly, how can one select some measures, which were
thought to characterise 'high conflict' cases, without anticipating the findings
ie. identifying the characteristics of'high conflict' before the outcome of the
research? Furthermore, how to select a criterion, or a set of criteria, which
did not restrict the scope of what one was examining?

A finding of this research which may at first seem curious, was that there
were litigants in the sample who presented with a great deal of emotional
intensity, in this way appearing to have the hallmarks of 'high conflict', but
surprisingly, it transpired that these cases often settled relatively easily,
despite showing signs at the outset that the disputes may become
prolonged. An understanding of the psychology of divorce sheds some light
on how this can be so. Knowing that a high degree of emotional intensity is
common for one to three years after separation normalises the intensity of
parties' responses (Stewart, 2001). Expressions of anger might also serve an
important function in helping preserve an intact sense of self during and
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after the wounding uncoupling process (Day Sclater, 1997:435; Johnston &
Campbell, 1988).

Feedback from the litigants showed that there were a variety of reasons why
they settled. It may be as instructive to know why parties settled, as to why
they did not. For accounts litigants gave of why their case settled, see

Appendix 4.

As argued in Chapter 6, time is one important variable in relation to 'high
conflict' cases. Some parent litigants in this research sample took a long time
to settle their dispute. For instance, some litigants who were interviewed
in-depth had been litigating for several years. When this research began,
delays in the Court system were endemic, and to some extent they are still,
despite the establishment of the Federal Magistrates Court, which was set up
to deal with less complex cases and thus alleviate the back-log of cases for
adjudication. Since this research began the Court has introduced the 'less
adversarial system' which has the potential to dispense with unnecessary
evidence and thus shorten the time for cases to be heard. However, cases
which remain in the court system for the whole duration to a defended
hearing still take a good deal of time. Thus to some extent 'length of time to
settle' (whether that be by agreement of adjudication) was, and continues to
be, an artefact of the court system itself. In addition, the number of court
events and deadlines for filing documents etc. provides opportunities for
litigants to strategically prolong the court process, if they perceive it is in
their interests to do so. Some other litigants have no sooner resolved one
application than they are back before the Court with a new application. One
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could use the terms 'protracted litigation', 'lengthy disputes' or 'relitigation'
to describe these scenarios.

For the quantitative part of the study, the operational definition of 'high
conflict' chosen was based upon the time a particular application took in the
court system, from the first court event until the date of settlement. The
rationale for operationally defining 'high conflict' by the time taken to
settlement, was the belief that litigants involved in cases which took
relatively longer to settle might have defining characteristics which set them
apart from other litigants. These defining characteristics could be predictors
of'high conflict'. Armed with predictive criteria, court personnel could
identify new litigants who were likely to become highly conflicted early in
their litigation pathway and develop interventions that might be more
effective in resolving their disputes.

The serious limitation of this was that it omitted the dimension of intensity
of disputing. Time is an objective measure, easy to obtain and work with.
'Intensity of disputing' is a subjective measure and presents a greater
challenge to operationalise. Using a definition based on time also omitted
recognising specific behaviours which might indicate different levels of
conflict.

More latitude was allowed with the definition of 'high conflict' used to select
interviewees to interview in depth. Some participants were chosen on the
basis of having been in the court system for a long time, in some cases for
several years. Others were chosen because they displayed a high degree of
emotional intensity about the dispute in their questionnaire and follow-up
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telephone interview, for instance in using highly emotionally charged
language or displaying intense emotional affect. Some interviewees
combined these two characteristics.

Having ill-defined terms definitely hampers research. This has been the case
in this original research in an area that is not well charted. The term 'high
conflict' is still in currency but this research identifies and underscores the
fact that it refers to a variety of phenomena. Future researchers may be able
to formulate an operational definition of 'high conflict' which takes into
account the length of time to finalise court proceedings as well as the
emotional intensity disputants bring to their Court matter.

If future research on this topic is going to be rigorous there needs to be a
consistency of terms. Jaffe et al (2001) referred to a similar definitional
problem in their child-witness to violence body of research. These
researchers also argued that classification schemes need to move beyond
dichotomous and categorical definitions and reflect the complexity of the
phenomenon being researched. Nowhere are these issues more relevant than
in the field of'high conflict' research, which partly because it is still in its
infancy, is rife with inconsistent definitions of 'high conflict'. The result is
that different researchers are exploring different ranges of variables but
labelling them as 'high conflict'.

Canadian Ron Stewart (2001) in his comprehensive review of the literature
on 'high conflict' concluded that 'research has been unable to reach any
universal conclusions about how to distinguish between the normal level of
conflict found in separation and divorce and the toxic levels referred to as
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'high conflict" (Stewart, 2001 :iii). What makes this task difficult is that
separation and divorce are by their very nature conflictual. Research suggests
that for a period ranging from one to three years, it is normal for couples to
exhibit manifestations of'high conflict' from time to time and during critical
periods in the divorce transition eg. when one of the parties re-partners, or
when children are showing signs of distress (Maccoby & Mnookin, 1992,
Kelly, 2003).

This research points to the fact that, when researching the post-separation
period, there needs to be a distinction made between
•

'high conflict'

•

intense legal conflict

•

post-separation disputes with a high degree of emotional intensity

•

entrenched disputes

•

enduring disputes and

•

'high conflict' post-separation disputes with domestic violence

Figure 11 depicts distinctions in post-separation conflict. This is a

preliminary attempt at these nuanced variations, which could be elaborated
in further research. That is not to say that these categories may not overlap
or intersect, as they often do. For example, enduring disputes often carry
with them a marked degree of emotional intensity. 'High conflict' may or
may not be characterised by domestic violence (Johnston, 1994).
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Figure 11

Nuanced Variations on ‘High Conflict’
(Post separation parenting disputes)

Time

Emotional
Intensity

Legal Application

‘High conflict’

?

?

?

Substantial legal
conflict

Tim e lim ited by co u rt process
- m ay re litigate - m ay be
designated vexatious

Not
necessarily

Yes

Enduring disputes

Long duration - m ay last
several years

Yes, often

N ot necessarily

Entrenched disputes

M ay resist interventions and be
o f long duration

Possibly

N ot necessarily

‘High conflict’ with
domestic violence

M ay o c c u r pre- or p o s t
separation, especially at co n ta c t
handover; m ay be ongoing.

High

N ot necessarily, but there
m ay be an AVO application
through th e local court

Emotionally intense
disputes (with hostility)

N orm al fo r 1 -3 years p o st
separation

High

N ot necessarily

Conflicted parenting

C annot specify

Varies

Likely

A CASE STUDY WHICH ILLUSTRATES THE NEED FOR A
NUANCED APPROACH
The following demonstrates the complexity of cases and why a nuanced
approach is needed. In the following case example, the dispute about
children has been both enduring and entrenched. A great deal of emotional
intensity is evident. However, from the mother's perception, the driving
force behind the conflict is the father's domestic abuse, which was a feature
of the relationship and persists to some extent in the post-separation
period. Some practitioners would see this as an example of 'high conflict',
while others would put it in a different classification altogether. There will be
further discussion about this after the presentation of the study.

Ms B was, by her own admission, not a stereotypical victim, but a
strong-minded, educated, articulate woman, with a professional husband,
who endured a dangerously violent situation for several years. However, with
the support of other women and the insights gained from her post-graduate
studies, she now has a language and concepts with which to make sense of
her experiences.

This woman had been separated for six years at the time of interview. She
had two children aged eleven and eight. She had just participated in her
second defended court hearing since the separation. There had been a long
history of physical and emotional abuse by her husband during the marriage,
and a campaign of serious threats and harassment after the separation. This
brief account, in which Ms B is given her own voice, highlights some of the
features of the conflictual pre and post-separation relationship. It ends with
Ms B articulating her understanding of her role in the escalation of the
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conflict. To add another dimension, Ms B is an example of a woman who has
experienced her ex-husband as attempting to control and abuse her through
the litigation process.

The domestic violence started when she began having children. She gave
graphic accounts of the violence, including blows to the head, where bruises
could not be seen.
It starts o ff with cornering, in your face yelling abuse, making you back off,
and then it starts with lots o f hits in the back o f the head, because he doesn’t
want the bruises to be seen. / had black eyes, kicks to the legs. / am told by my
eye doctor that / have damage at the back o f one o f my eyes from head
injuries. Now I ’ve sustained lots o f thumps. It’s a controlling thing, thumps on
the head, because you can’t think, you d on’t feel good about yourself, it ’s
assaulting your mind, you know, part o f your being is your m ind and your
thinking rational side is being (assaulted).

She said that one of the reasons she did not leave the marriage was because
of the discourse about single parents.
You look at being a sole parent. / never wanted to be a sole parent cos I ’ve lots
o f different issues with it. Society doesn’t like sole parents.

Finally she did take a stand and leave, like many women, because of the
impact that the domestic abuse was having on the children (Hilton, 1992).
He said there was no way that he was going to leave; that if anyone was going
to leave it would have to be me. And (then) more abuse and physical stuff
happened in front o f the children. I saw (it) in their eyes, in the recognition.
They’d seen lots o f stuff before. / tried to keep it hidden from them ... but it
crossed the line, and it had been going on for too long. And I ’d made the
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decision that that was it. i ’d made the emotional decision. The emotional
decision is the hardest one to make.

Having finally taken this difficult step, Ms B felt badly let down by the legal
system at all levels — at the local police station, at the local court and finally
in the Family Court. The police apparently refused to act on her reports of
the husband's breaches of the restraining order, saying that the order was
not 'on file'. Then at the local court
The assault on me was dism issed by the magistrate because he doesn’t like
me, and because / d o n’t fit into the victim thing, (not being) a woman who he
sees as needs protection.

She felt she was portrayed in the community as 'a madwoman' because her
husband was a professional person with excellent social skills, both of which
gave him credibility.
Interviewer: What did you have to say at the local court in order to get that
A VO?
Ms B: / think it was the instance when he threatened to burn down m y house
that swayed it for me.
Interviewer: On your survey you said that he had threatened you with a knife or
a gun?
Ms B: Yes, he threatened to k ill me as well. That swayed them as well.
Interviewer: When you said h e ’d threatened you with a knife or a gun, you
weren’t referring to an incident, you were referring to a threat that he would
k ill you?
Ms B: Yes
Interviewer: At what stage in the separation process was that?
Ms B: It was the year following. / managed to disappear for a few months. (It
was after he found me).
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There were many incidents which occurred in the post-separation period.
What follows is just one example, when she and her daughter were at the
local shops.
Finally / thought he was gone and decided to make a run for it. He followed us
across the road, threatened me, 'You’ll get yours!' I got in the car. My daughter
got on the floor o f the car. He kicked the car door as / was taking o ff

When she came to the Family Court she felt that her experience was
disregarded
... the actual process is so demoralising and so dehumanising, and has such

disregard for women. / felt at times that / wasn't being heard, that my needs
weren ’t being met. / felt that / was a second class citizen because o f the way
the courts have treated me.

/ felt that the whole dynamics were continuing, and / felt that /had to stop that,

because / was feeling like a victim again. Not that /, as the judge said, am the
classic victim that they see here, but hey, how many different kinds o f victims
do you get?

She felt that the father was given contact because the Court considered him
dangerous if thwarted.
It was like, oh yes, we've got to give this man something. He's an angry man
we can see that. He's been angry at the Courthouse. We’ve seen all this. We’ve
got to give him something 'cos he might (do something antisocial). / thought
that perhaps, in the back o f their minds, was this thing o f ‘he might do
something to us. ’ That’s what /felt, and they were, like, giving him a little bit
to keep him happy.
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She also felt that the Family Court put the father's right for contact above the
fact that domestic violence (in itself is a failure of parenting) was
perpetrated. However she was determined to receive 'justice', calling it her
'mantra'.
(7 was) determ ined to make ju stice work for me, that had to become my

mantra, 7 am entitled to justice'. 7 have to make the system work for me'. If it
takes me that long to do it, what happens to all the other (women — I ’d see
women in the toilets here crying their eyes out, / mean / was too. You put your
m ake-up back on, and you go back out there, and you go back in the
courtroom. Right. Then you have to put (on) all this unemotional, rational
mode, and I ’d see these women, and / think, 'How the hell w ill they get through
it?'

Ms B did finally receive 'justice', in her terms. She brought the matter back to
court to try and stop the father having contact with the children. It transpired
that on this second court hearing he did not appear in Court to defend the
matter, with the result that Ms B obtained the orders she was seeking, that is,
an order to prevent the father having contact with the children.
Interviewer: Have you or the children heard from him since?
Ms B: What’s he done since? H e’s kicked in m y back door, screen door when /

wasn’t there, dinted it. H e’s done that four times when / haven’t been there.
H e’s kicked my dog. She was terrified. Children’s dog. You know. H e’s done a
drive by which / got him for breach of. A five-hundred dollar fine and there’s
three breaches h e ’s h a d ! He sent someone to the school with something for
(my daughter) in May, a present for her, but instead o f sending it through the
m ail to our address he does this thing o f sending someone to the school.
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When I asked Ms B what she perceived as her part in the conflict, she replied,
My part in the conflict is saying that this is not acceptable. That’s been m y part
in the escalation.

This woman experienced the court process as a means whereby her former
husband could attempt to control her through litigation.
N ow ... a lot o f his tactics have been to not show up, and then (the matter) ju s t
gets put over, and it means / have to come down (to Sydney again). That’s been
a control factor too. / have to come down and get the solicitor and he ju s t
doesn’t show, and they ju s t go, ‘He is n ’t here ’. We ’ll come back at 2 o ’dock.
He is n ’t here. Well OK, we ’ll put it over till a different date. / have to go through
this organising the children, stress, stress, stress, / can’t work, can’t study,
can’t do, you know what / mean. Another control factor! A nd he didn’t show.
Now he sent a fax through to the Court with some crap on it, / can’t remember
what it said, they did n ’t show it to me. They showed it to my solicitor / think.
Reasons why, or something or other. So it was put over till February!

Even though the court issues now appear to be resolved, the conflict is
ongoing. Ms B is still in a state of hyper-vigilance and high arousal.
/ think it ’s because / still live in the area where he is. There’s only one highway

through the (district). / still have to be on alert. / still have to watch out that his
car’s not at the shopping centre. / still have to watch out that if I ’m going out,
that / go out with somebody. And where / park my car, 'cos he scratched the
ro o f o f my car.

When the current restraining order expires, Ms B is intending to apply for a
five-year extension on the order.
Interviewer: On the questionnaire you said that you think the conflict w ill last
until he dies.
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Ms B: Yeah, / do. / don’t think that he ’ll ever give up. / think he ’ll constantly

find ways o f coming to get to us, because h e ’s an intelligent person, he knows
how to get access and everything. He has ways, and he knows how to make
things work for him.

Doubtless Mr B would have his own story. It would be a very different story
from that of Ms B. After working as a mediator and clinician at the Family
Court for many years, my guess would be that it would reflect his pain and
his sense of powerlessness and panic at losing his children. Perhaps he
would express a belief that the mother had alienated the children against
him out of vindictiveness or spite. He would almost certainly minimise his
violence, or possibly posit some justification for it.

While the litigation in the Family Court may have come to the end of its
natural life six years after the separation, and after two Family Court hearings
and many court appearances, the interactional conflict between the parents
is ongoing. Perhaps Ms B will have another battle on her hands when she
attempts to extend the restraining order for another five years. While there
may no longer be legal conflict in the Family Court, the conflict has been
both enduring and entrenched.

This case study serves to illustrate some aspects of the more nuanced view
of'high conflict', which is posited. The dispute about children has been both
enduring and entrenched. It has been associated with a great deal of
emotional intensity. However, what is driving the conflict, from the wife's
point of view, is the domestic violence and abuse, which is ongoing and
which at first intimidated her, but in relation to which she determined to
fight back through the legal system.
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Some researchers would not classify this case as an example of 'high conflict'
at all. Dalton (1 999) identified a 'collision of paradigms' in which court
mediators and abuse workers have different understandings of this kind of
relationship history and its interactional dynamics. Where court mediators
may see 'conflict', abuse workers perceive 'abuse and control' in which the
physical violence may play only a small part. Dalton critiqued Johnston and
Campbell's (1 993) typology of violence as potentially seriously
underestimating the incidence of abusive relationships, which has the
potential to risk the safety of women and children. She highlighted the
gender divide between the two phenomena, with conflict-initiated violence
being relatively evenly distributed by gender, but control-initiated violence
being much more commonly inflicted on women by men. The former may be
amenable to be 'safely managed' within the paradigm of conflict but some
cases must be treated as falling within the paradigm of abuse. The case
study which has been highlighted, with the pattern of violence described
both before and after the separation, would clearly fall into this latter
category.

Dalton (1 997) and Jaffe et al. (2001) argued that control-initiated violence
must be taken into account in formulating parenting orders and that
sometimes contact is contraindicated. Jaffe et al called for a new generation
of research, which will develop measures of domestic violence and abuse that
include the various dimensions of intensity, duration, frequency and type. It
may be that court mediators can more easily incorporate control-initiated
violence into their paradigms as a special classification of'high conflict'
(using a more nuanced approach) with a fuller understanding of its clinical
and safety implications for women and children. Further research on the
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implications for parenting capacity for men and women and the prognosis
for 'treatment' for abusive men would further assist court mediators in risk
assessment.

To return to the main argument, the variables of behaviour, time and
intensity, and now control dynamics, are important criteria for identifying
particular conflict phenomena. The term 'enduring disputes' suggests
disputes of long duration. 'Entrenched disputes' may also suggest a time
element, but there is also something about the quality of the dispute which
suggests it is resistant to intervention. 'Intense legal conflict' suggests
intensity and also something specific about litigating behaviours. 'High
conflict' could refer to any, or all, of the above.

Stewart concludes (and it has also been the finding of this reseach), that
studies about divorce and divorce interventions 'often use the term 'high
conflict', but do not define it in terms of specific measurements of behaviour,
time and intensity, so that no conclusions can be reached', (Stewart, 2001 :iv).
Jaffe et al. make a similar point (2001:1 96)

That these distinctions have not been made in previous research, but is now
obvious that they should have, is a testament to the 20:20 vision of
hindsight. It is also is one of the major contributions of this research. That

is, that more sophisticated ways need to be found to determine precise
measures o f the conflict associated with separation and divorce. This will
point the way to future researchers o f 'high conflict' divorce for more
rigorous defining o f terms, and results that may be o f more useful practical
application.
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It may be timely to add another dimension of 'high conflict' specific to
post-separation parenting — conflicted parenting. Johnston says (1994:167)
that in Maccoby and Mnookin's study, those who had conflicted co-parenting
styles were also more likely to be parents who had experienced substantial
or intense legal conflict, and who were more hostile to one another. However
these three groups (those with substantial legal conflict, those with hostile
presentations and those with conflicted parenting) did not completely
overlap. She argues that this confirm that these three dimensions of conflict
are not identical and may be only weakly related to one another.

Another distinction needs to be made. The research refers to 'high conflict
cases' as if both parties to a dispute are contributing equally to the impasse.
Practitioners tend to have adopted the Johnston and Campbell model (1988)
in which the complementarity of the two parties is emphasised, their
enmeshment contributing equally to the impasse. Joan Kelly (2003) points
out that is that this is often taken for granted. However, from her clinical
observation (she claims there is no research on this) the reality of the
situation is that in about one third of cases, high levels of conflict are entirely
the contribution of one party. So for example, in the parent dyad, one parent
may be emotionally disengaged but is being emotionally abused and
financially depleted by on-going litigation and/or conflict over children. This
supports the rationale for assessing both parents to predict ongoing legal
conflict.

In the present study it was not possible in the ten in-depth interviews to
ascertain whether one or both parties were responsible for the impasse, as
only one person's perceptions were documented and analysed. In ideal
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research conditions the dynamic between the 'high conflict' litigants would
be better subject to scrutiny, by interviewing both parties. However, the
analysis of a sub-set of sixteen litigating parent-dyads reported in the
previous chapter goes some way to addressing this. Previous academic work
(Berger & Kellner, 1964; Kelly, 2003) points to the probability that there
would be different interpretations and different meanings attached to the
experiences of each of the parties; it may even seem that the people were in
entirely different relationships.

Finally, and provocatively, (considering the long journey undertaken through
this thesis), it may not be useful to label or identify litigants as 'high conflict'
at all, because conflict is a dynamic process. Litigants manifest different
levels of conflict at different times in the separation process and at different
times along the litigation trajectory. It is timely to recall that Garrity and
Baris' claim that the first two years after a separation is fraught with conflict
(1 994:42). Thus a litigant may be considered 'normal' to exhibit indicators
of 'high conflict' early in the separation, but in the second year may move
towards a more co-operative relationship with their ex-partner. Still other
parties may separate on apparently good terms, with a 'low conflict'
presentation, but with repartnering or other developments, indicators of
'high conflict' may manifest. Thus to identify a litigant as 'high conflict' is
useful only as a snapshot in time. From this perspective, to say that a case

or a couple 'is' or 'isn't' 'high conflict' is facile. A more nuanced view o f the
conflict associated with separation and divorce is needed. We need to move
beyond dichotomous ('they are either 'high conflict' or not') and categorical

variables ('this is a 'high conflict' case'). The statement 'at this point in time

these parties manifest indicators o f a particular kind o f conflict' (intense
legal disputing etc.) would be a more accurate and helpful descriptor.

The next chapter draws the threads of this research together with some
concluding reflections. It aims to take the reader forward from this point.
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CHAPTER 10:

CONCLUSIONS

We shall not cease from exploration
And the end o f all our exploring
Will be to arrive where we started
And know the place for the first time.

— T. S. Elliot, Little Gidding from Four Quartets, 1943.

CAN 'HIGH CONFLICT' BE PREDICTED?
The aim in conducting this research was to determine if'high conflict' in
children's cases in the Family Court could be predicted, and moreover
whether it could be predicted at the beginning of parent-litigants'
involvement with court system.

Throughout this thesis it has been argued that multiple lenses must be
applied to understand this complex topic. However a major finding of the
research is that predicting 'high conflict' is an endeavour which is
fundamentally flawed. The idea of using the construct of 'high conflict' as a
category (as in 'this case is or is /7of'high conflict') has been critiqued. The
conclusion has been drawn that 'high conflict' is not a useful category,
except as a snapshot in time, because conflict is a dynam ic process. Litigants
can move in and out of'high conflict' in response to particular situations and
experiences in the post-separation period. Instead of using the term 'high
conflict' it may be more useful to describe cases as 'complex', (a descriptor in
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currency in the Family Court about a decade ago but little used today) in
cases which feature serious allegations, difficult situations or complex
interactional dynamics between the parties. The idea of 'complexity' is a
more global and inclusive one than 'high conflict'. It does not, in itself, imply
any necessary 'pathology' or intra-psychic issue, which is driving the conflict.
It is a term which can accommodate contextual elements that may be
contributing to the difficulty in settling the case. It has been argued during
the course of this thesis (Chapters 2-4) that there are many contextual
elements which can produce, or exacerbate, difficulty in settling a children's
case.

Notwithstanding the ultimate critique of the term 'high conflict', which was
arrived at towards the end of the research, the construct of 'high conflict' has
been used throughout the study, in its various stages, as a way of looking at
difficult cases, to literally 'deconstruct' the term into various features and
factors that might elucidate difficult cases.

The finding is made that the probability of further litigation for litigants who
have recently been through the Court system can be predicted, although not
with complete reliability. These cases are not designated 'high conflict' (for
the reasons just explained) but are more appropriately described as cases for
which there is likely to be further litigation, or, litigants who are experiencing
high legal conflict. Using the small couple sub-sample, which is described in
Chapter 9, has enabled the identification of some correlates of 'high' legal
conflict, which could be followed up in further research.
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The research overall has found that a sense of powerlessness is a common
experience of parent litigants involved in cases that are difficult to settle.
This has been explored in the course of the thesis. There is a common belief
of fathers, and of some mothers, in this sample that the Family Court
operates with a gender bias, which could result in their petition to the Court
receiving unsympathetic treatment, because of their gender. There have been
some explanations offered about the inherent contradictions that give rise to
these perceptions (discussed below).

INTEGRATING LITERATURES TO GENERATE NEW KNOWLEDGE
A work like this rarely proceeds in a linear fashion despite the final product
making it appear that it was so. Conclusions from this research began to
manifest as early as the literature review. This was because of the
juxtaposition and subsequent integration of several bodies of knowledge
drawn from sociological, psychological and legal perspectives - and
overlapping orientations emanating from the socio-legal and the psycho
social. Figure 5 was generated as a schematic representation of some of
these 'findings'.

Thus, initially, it was in the interplay of psychological, social and legal
perspectives in relation to post-separation disputes about children in the
Family Court that insights were gained. For instance, it is not new
knowledge that the adversarial system in family law creates its own set of
problems for litigants (see Chapter 1, Introduction). However, it is rarely
acknowledged that in the Court's mandate to ensure the child's best interests
are served, that the interests of parents are often minimised or disregarded.
This can have implications for disputing in difficult cases. To extrapolate
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further, the psychology of divorce informs us that separating parents can
best effect an emotional divorce with a 'clean break'. Through the lens of the
psycho-social one can see that ideas that circulate widely in society, such as
the prescription for parental harmony ('children do best with an ongoing
relationship with both parents who are in a co-operative relationship with
one another') are at odds with parents' needs to move on with their lives after
separation. Some societal expectations may in fact be an impediment for
separating spouses.

The Family Court, through the adversarial system in which there are 'winners'
and 'losers' creates an ideal arena for people to be either publicly vindicated
or humiliated. The exposure of their private lives in court or the humiliation
of losing the case can harm psychologically vulnerable parents.
Psychologically vulnerable ex-spouses, who are either ambivalent about or
resistant to the separation, can use the legal system to prolong a relationship
through litigation. Abusive and controlling partners can use the legal system
to continue to abuse and control in a legally sanctioned way. These are not
new findings, but bear repetition here.

While it is well documented that there have been dramatic social changes
during the past thirty years (widely canvassed in Chapter 3) there still persist
structural inequalities in gender relations in society. At the same time family
law operates within a framework of gender equality. Through the lens of the
socio-legal it can be seen that there is a contradiction in the interplay of the
formal 'letter' of the law and the actuality of lived lives in a gendered society.
This contradiction has the potential to create difficulties for litigants. The
empirical work showed that this was indeed the case.
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MORE NUANCED DEFINITIONS OF 'HIGH CONFLICT'
A fundamental and pervasive question raised during the course of this
research has been the problem of the definition of the construct of 'high
conflict', which was a precursor to the question of whether 'high conflict' can
be predicted. It would seem logical to establish a definition at the outset of
the research and work with that definition to examine other aspects of the
phenomenon. However early in the research it became apparent that
researchers and practitioners were using the term 'high conflict' to refer to
widely different phenomena. These phenomena could be placed on a broad
continuum, ranging from characteristics of anyone who resorts to a court to
adjudicate their children's matter at one end, to the characteristics of people
who engaged in the most toxic and entrenched legal battles and who
exhibited intense feelings and extreme behaviours associated with that
conflict. The construct of 'high conflict' is used in the literature as a
descriptor for both people and cases. Thus it was difficult to generalise from
the available research, which collectively referred to a variety of phenomena
as if it was the same construct. One major finding of this research is,
therefore, that for future research to be rigorous, or indeed useful, there
must be consistency of terms.

As a first step in this research, the decision was made to operationalise a
definition of 'high conflict' based on a single criterion - the time taken to
settle the matter. The resulting construct could have more correctly been
called 'high legal conflict' or 'difficulty of settlement'. Litigants who took
twelve months or more to settle their matter were thus designated 'high
conflict' for the purposes of the study. Parents who were relitigating their
dispute were also designated as 'high conflict'. Twelve variables were found
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to be associated with 'high conflict' when 'high conflict' was defined in this
way. There is no suggestion made that correlation refers to causation. The
ensuing discussion offered some possible reasons why particular
associations existed (Chapter 6) but in the end did not bring us significantly
closer to understanding 'high conflict' or whether 'high conflict' litigants
could be identified early in the court process. They did, however, identify
some issues for further research, which will be discussed below.

As a follow up to the survey, and some months after it, survey participants
were telephoned and asked whether their case had settled or not, and also
asked their understandings of why this was so (discussed in Chapter 6).
It was notable that in cases that had settled, there was often dissatisfaction
with the outcome. Sometimes parents felt they had had no choice but to
agree to an unsatisfactory set of arrangements because of legal costs or
other pressures to settle. A sense of powerlessness in the participants was
evident. In some cases orders were 'not working' and there was ongoing
conflict. There were a few cases in which parties had already decided to bring
the matter back to court. Ideally one would hope that, having gone to Court,
the orders, whether obtained by consent or adjudication, would have some
longevity. However, having said this, one is reminded that orders are static,
but families are not. Family members' needs and circumstances change over
time. Post-separation arrangements are a 'work in progress'.

Some people were dissatisfied with the Court process. Complaints were that
they were not listened to, it was too rushed, the Court was not aware of all
the circumstances of a case, one could not say what one wanted to, or the
process was cold and unfeeling. By far the most common complaint was that
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the Court displayed gender bias. While there were some complaints from
mothers about gender bias, most complaints were from fathers. This will be
dealt with in more detail below. Understandably, the follow-up interviews
provided greater insights into the settlement behaviours of the litigants than
the survey data had done.

To further explore 'high conflict' based on the single dimension of time to
settlement, in-depth interviews of some parents who had been litigating for
many years provided another window into cases that proved difficult to
settle. With two of these, both fathers had been denied contact with their
sons for some years, a picture of enormous loss emerged, obsession about
their loss and 'projection' of blame onto the Court. In the absence of contact
with the mothers, and with the passage of time, the 'heat' had long since
gone out of the conflict with the other party. What was driving these litigants
appeared to be a strong need to exercise some parental authority in order to
ensure that their children grew up with what the fathers saw as the 'right'
values, and that the boys were not unduly influenced by their mothers' one
sided view of their shared history.

There was a high level of emotional intensity evident in the responses and
some dramatic accounts of events characterised by extreme behaviours.
This threw into doubt whether using 'time to settlement' as a single criterion
to signify 'high conflict' might not be too limiting. Incorporating 'intensity'
and 'behaviour' together with 'time' into the construct of 'high conflict', as
suggested by Stewart's meta-analysis of the research (2001) was judged to
more accurately reflect the phenomenon.

S 19

Chapter 7 began by focussing on certain key events or processes in litigants'
post-separation experience: the separation, parenting after separation,
going to court and imagining the future. Themes of parental distress,
obsession and powerlessness emerged. Naturally (given the forum) children
were the focus of ongoing conflict. Issues encompassed the non-resident
parent not being allowed by the custodial parent to see the children or
having their time with them restricted, parental concern about the children's
distress which was communicated through their behaviours, and in some
cases children becoming the focus of a parent's life after the loss of the
couple relationship.

Motivations in going to Court were explored — parents' seeking justice,
seeking vindication, getting the issues out in the open, showing who is right
and allowing children to have their say, were some of the areas nominated.

While some parents were positive, or more realistically had mixed responses,
there was a great deal of negativity expressed against the Family Court. High
levels of intensity were evident through the use of emotive words, expletives
or words repeated for emphasis.

In relation to the issue of definition of 'high conflict', the conclusion was
reached at that point that an approach based solely on the time taken to
settlement has major deficits in that it does not adequately take into account
some other factors such as emotional intensity, extreme behaviours and
power dynamics.
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A conclusion arising from this is that future researchers of post-separation
conflict should formulate definitions of conflict which take into account the
length of time to finalise court proceedings as well as the emotional intensity
disputants bring to the matter and includes particular behaviours which may
be considered outside the norm.

A more nuanced view of post-separation conflict has been put forward
(Figure 11) which makes distinctions between substantial legal conflict,
enduring disputes, entrenched disputes, 'high conflict' with domestic
violence, emotionally intense disputes and conflicted parenting. Suggestions
have also been made about how these phenomena may differ in relation to
time, emotional intensity and whether or not they involve a legal application.
Suggesting a more nuanced view of post-separation conflict is intended to
highlight the distinctions which need to be considered when researching this
topic, and provides material for further research.

However, even with consistency of terms, it would seem that to identify or
label litigants as 'high conflict', or not, is not useful. This is because conflict
is a dynamic process with litigants manifesting different levels of conflict at
different times in the litigation process. Thus the conclusion of moving
beyond categorical and dichotomous definitions of 'high conflict' was arrived
at (Chapter 9).

THE LINK BETWEEN POWERLESSNESS AND LITIGATION
When the participants were brought into conversation with one another
through examining the range of responses from all data sources, a pervasive
finding was parent litigants' sense of powerlessness, which was sometimes
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explicitly stated and sometimes implicit. Some theoretical constructs were
used to investigate and make sense of these responses. For instance sites of
power (social spaces for the exercise of power) and modalities of power
(different forms in which power is exercised) were found to be useful
conceptual tools for examining what is power, who has it and how is it
exercised and experienced.

In most cases litigants saw themselves in a binary power relationship with
their ex-spouse and sometimes the Court. Their feeling of powerlessness
arose from their belief that the other party (by the agency of either the other
parent or the Family Court) was exercising power over them. However in this
limited view of power they failed to take into account the powerful
hegemonic forces expressed through social 'discourses', which informed not
only their actions, but also their internalisation of the dominant values and
definitions. This is the aspect of power least accessible to observation.

Litigants' limited view of power also failed to take into account the barriers to
the public airing of conflicts imposed by the legal system which dictates what
can be heard, and who can speak for whom. Many 'burning issues' for
litigants were thus unable to be dealt with, for example the question of fault.
In this way the legal system suppresses latent conflicts. Conflict arises when
those latent conflicts refuse to dissipate and remain 'simmering' away under
the surface, like the 'something, boiling, boiling, com ing from m y head'
described by Mr. H. Sometimes litigants were aware of what was preventing
latent conflicts to be tabled and dealt with, but usually they were not.
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Using the separation context as a social space for the exercise of power, a
schema of power and powerlessness has been devised (Figure 9) to make
explicit the many sources of power and powerlessness which manifest in this
context. Powerlessness in the post-separation period and in post-separation
litigation is experienced in a number of ways as a result of the separation
(being the one who is left), being the victim of violence or abuse, being kept
away from or being restricted from one's children, being unable to exercise
parental authority or input, being socially isolated, lacking material resources
including the economic resources for legal representation, being taken to
court (sometimes repeatedly), perceiving gender bias in court and losing in
court. A sense of empowerment came from being the one who initiated the
separation, being the custodial parent, having a supportive network of
friends and allies, initiating the court action, having good legal
representation and winning in court.

The experience of power and powerlessness, which is so closely associated
with a sense of well being, has implications for parenting capacity. Parents
who are over-burdened in various ways have fewer emotional and material
resources and diminished capacity to bring to parenting their children.
Parenting capacity, which is placed under scrutiny in contested matters in the
Family Court has implications for who will be granted the primary care of
children.

Perceiving oneself as powerless can also have implications for litigating
behaviour. This could be seen clearly via the in-depth interviews in the
relitigation behaviour of Mr R and Mr H who had not seen their sons for many
years. It was also, evident in the resolve of Ms A, a woman who had been the
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subject of domestic violence and controlling abuse. Perceiving her
powerlessness enabled her to draw her 'line in the sand' and decide that in
future she would not permit any 'bloody bastard 'to cross it. Further
research is needed about how this operates - how a sense of powerlessness
can lead to a decision to litigate and then sometimes to engage in ongoing
litigation.

GENDER BIAS, POWER, AND THE PARADOX OF GENDER
EQUALITY IN LAW IN A GENDERED SOCIETY
The perception of gender bias occupies a separate section of the results in
Chapter 7, but is in fact a special form of power, or lack of it. This is obvious
when one considers a feminist analysis, which holds that gender relations are
based on power relationships. A common way in which power or
powerlessness is experienced in post-separation litigation in is the belief
that negotiations and rulings will favour, or have favoured, the other gender.
This was particularly the case with fathers who have formed effective lobby
groups, which have acted as a catalyst to family law reform. Women's groups
have been far less vocal but have found advocates among feminist academic
lawyers and social scientists who have argued the dangers inherent in
women and children being exposed to violent ex spouses and fathers
(discussed in the thesis).

QUESTIONS NEEDING FURTHER EXPLORATION
One of the anticipated criticisms of this research may be that it tries to cover
too much ground. The nature of the research problem required that it be
viewed through several different lenses in order to capture its complexity.
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The result of this is that it has not only covered different conceptual terrains
but also has raised more questions than it has answered.

The Field of Vision
Despite the inherent problems, it is doubtful whether the term 'high conflict'
will fall from usage, as it is deeply entrenched in the family law system and
culture. However, it is realistic to suggest that a more nuanced view of post
separation conflict be adopted by practitioners and researchers, in order to
highlight the distinctions which need to be considered when researching
difficult and complex cases. The distinctions depicted in Figure 11 will
provide material for further research.

An exhaustive meta-analysis of conflict studies in Australia, New Zealand,
The United States, Canada and the UK would make a significant contribution
to facilitating research on difficult and complex cases. It would facilitate
consistency of terms in research and allow comparisons to be made between
similar phenomena.

Another fruitful area for further research would be to merge different
literatures which have the potential to elucidate the topic of difficult and
complex children's cases. One example would be to integrate the literature
on difficult cases and violence and abuse.

An insight is for the field of vision not be exclusively appropriated by the
psychological, which tends to have occurred in the United States, Canada and
also Australia to a very great extent. Only in the United Kingdom are strong
voices heard which see post-separation issues through a sociological lens.
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The People
Why do parents go to court to manage their post-separation parenting
issues? Who goes to court and who does not? Why, in the United Kingdom,
after legislation that specifies 'no order' are parents seeking orders in
children's cases in unprecedented numbers? Qualitative research is needed to
understand how decisions to go to court are made. This is particularly
pertinent if the Commonwealth's Government's policy of setting up Family
Relationship Centres to circumvent litigation is to succeed.

Arising from Chapter 4, to what extent do normative frameworks influence
disputes about children in the Family Court? More qualitative research is
needed about how the ideas which circulate widely in society ('discourses')
inform parents' post-separation behaviour, ways of coping and decision to
litigate. To what extent are normative expectations about parental roles
changing, and how has post-separation conflict thrown this into sharp focus?
Post-separation parenting, as a contested site for parenting in late modernity
and post modernity, needs to be more fully exploited for the sociological and
psycho-social insights it can provide.

A major finding of this research is a personal experience of powerlessness
among litigants' in difficult and complex cases. Further research is needed
about how this operates: how a sense of powerlessness can lead to a
decision to litigate and then sometimes to engage in ongoing litigation.

There appears to have been no qualitative research done on the impact and
ramifications of separation during pregnancy, and before the birth of a child,
who then becomes the subject of litigation. As all of the parents in this
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category had difficulty in settling their case, this would seem to be a fruitful
area of research. Further research would provide a window into meanings of
'motherhood' and 'fatherhood' to parent-litigants. It would explore the
'rights' and 'responsibilities' of the mother, father and child. It would be a
punctum to explore this contested site of meaning.

The System
More work is needed on perceptions of, or actual, gender bias in the Family
Court; how mixed messages from society and institutions can be confusing
for clients; how the 'best interests of children' principle operates in practical
terms; analysis of judgements to see which constructions of motherhood and
fatherhood judges are using, and whether these are in line with societal
changes. This should be a high priority in research. The Court, like the
'schizophrenogenic ' parent of discredited theories of personality, has the
potential to send 'crazy making' 'mixed messages' to parent-litigants, about
mothers and fathers, some of whom then 'act out' in apparently 'crazy' ways.

The Family Court could engage in research to ascertain parent-litigants'
satisfaction on exit from the Court process, to unravel which parts of the
experience are to do with the separation process and which parts are to do
with the impact of the legal system including case management in the Court.

Difficult and complex cases pose a challenge for the legal system. The
danger of not legitimating separating parents' distress is that the parents
may then 'project' their own vulnerabilities onto their children and fight to
protect their children's interests with a great deal of emotional energy and
commitment. As one researcher put it, 'The emotional energy with which
some parents fight about their children is indicative of the profound
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vulnerabilities of their own which they are obliged to hide’, (Day Sclater
1999: 181). This is an important insight and should be brought to bear in
examining the data collected for this and future studies.

CONCLUDING THOUGHTS
Critics such as Kelly (2003) continue to see family courts (should read 'the
adversarial system in family law') as inimical to harmony, as destructive and
potentially damaging, a pathway to entrenched conflict which 'heightens,
consolidates and extends disputes in time and pervasiveness'. Alternatively,
some commentators see family courts positively as achieving 'the production
of ordered meanings out of chaos' (Dewar, 1998:485) with 'the important
function of encapsulating or containing unruly emotions by allowing
circumscribed forms of polarisation to be worked through' (Day Sclater,
1997:435). In fact, all are true. It remains to be seen what impact the recently
introduced 'less adversarial system' in Australia will have on parent-litigants'
levels of satisfaction with outcomes and on their relitigating behaviour.

As this research has demonstrated, going to court to resolve children's
matters after separation can exacerbate conflict, which has the potential to
become entrenched, or to become expressed as intense or enduring legal
conflict. But it is not necessarily the case. It depends. It depends on so many
factors before, and during, the litigation process. Some of those factors have
been explored in this research. They are the 'consuming passions' which are
enacted in 'the Court of Faded Dreams'.
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□ 2

what are the details of the orders9 ...................................................................

(C) HAVE YOU EVER HAD COURT ORDERED SUPERVISION OF YOUR CHILDREN’ S

q20b 1

q20c

CONTACT VISITS?

Yes

D 1

No

Q 2

(D) HAVE THE CONTACT ORDERS EVER BEEN VARIED?

Yes
(E)

E li

No

c fiO d

[j 2

q2(te

If ves, what are the details?

. HOW MANY TIMES HAVE YOU BEENJO THE FAMILY COURT COUNSELLING SERVICE?

Never Before

□ 1

1-2 sessions

□ 2

3-5 sessions

d3
d5

6-10 sessions

CD4

11 sessions or more

DID YOU START WITH VOLUNTARY COUNSELLING OR COUNSELLING ORDERED BY THE
COURT?

Voluntary' Counsellina Q 1

Court Ordered

□ 2

I| | i|

*5^2

-

4

-

There are times when couples disagree on major decisions, get annoyed about something the other person
does, or just ha\'e spats or fights because they are in a bad mood or tired or for some other reason. They
also use many different ways o f Trying to settle their differences. Here is a list that vou and vour exnuso and'partner might ha\,e done when you had a dispute. Please circle ves or no.
Q23 EVER
Has this ever
happened?

i

Q24
PAST 3
MONTHS
Has this
happened in the
past 3 months?
ves 1 no
yes
no

al Discuss the issue calmly
b) Got information to back up
(vour/hisl side of things
c) Brought in or tried to bring
in someone to help settle
things
I d) Insulted or swore at the
other one
e) Sulked and/or refused to
talk about it

ves
yes

no
no

yes

no

yes

no

yes

no

yes

no

yes

no

yes

no

| D Stomped out of the room or
house or vard
g) Cried
h) Did or said something to
spite the other one
!i) Threatened to hit or throw'
somethine at the other one
j) Threw or smashed or hit or
kicked something
k) Threw something at the
other one
1) Pushed, grabbed or shoved
the other one
m) Slapped the other one

yes

no

yes

no

ves
yes

no
no

ves
yes

no
no

yes

no

yes

no

yes

no

yes

no

yes

no

yes

no

11
i!

1

yes

no

yes

no

yes

no

yes

no

n) Kicked, bit or hit with a fist

yes

no

yes

no

' x Hit or tried to hit with
something
p) Beat up the other one

yes

no

yes

no

yes

no

yes

no

yes

no

yes

no

-— —------------ -----------q) Threatened with a knife or
gun

2 5 . HOW MUCH CONFLICT WAS IN THE RELATIONSHEPDURING THE 12 MONTHS PRIOR TO THE
SEPARATION?

High level □

1

M oderate level

□ 2

Low level □ 3

None

□ 4

None

□ 4

q2S

2 6 . HOW MUCH CONFLICT IS IN THE RELATIONSHIP CURRENTLY?

High level □

1

M oderate level

□ 2

Low level

□ 3

2 7 . CAN YOU PLEASE INDICATE HOW YOU FEEL YOUR CHILD OR CHILDREN ARE COPING WITH
THE FAMILY CHANGES?

Coping very well

EHl

Coping well

G2

Coping poorly

l_J 4

Coping very poorly

Coping moderately
Cl 5

O3

q26 _
q27-Si

-

5

-

28. CAN YOU PLEASE LIST SPECIFIC BEHAVIOUR CHANGES AND PROBLEMS THAT YOU HAVE
NOTICED IN YOUR CHILD OR CHILDREN SINCE SEPARATION?

!■

Child 1
Child 2 .
C hildS.
use back or page ir you need more space fo write.)

T

• HERE ARE s o m e s t a t e m e n t s a b o u t h o w y o u a n d y o u r p a r t n e r d e a l w i t h c h i l d
MATTERS. C a n YOU PLEASE CIRCLE WHETHER THE SENTENCE IS TRUE OR FALSE.

r e a r in g

a) My ex-partner and I rarely disagree on when or how to punish the children.

True

“False

i) My ex-partner and I always try to support each other when one o f us praises or
punishes our children.

True

False

c) My ex-partner and I decide together what rules to set for our children.

True

False

d) My ex-partner and I nearly always agree on what our children’s responsibilities
at home should be.

True

False

e) My ex-partner and I nearly always agree on how to respond to our children’s
requests for money or privileges.

True

False

True

False

g) Sometimes my ex-partner really spoils the children.

True

False

h) My ex-partner and I rarely argue about the children.

True

False

i) A large portion o f the arguments I have with my ex-partner are caused by the
children.

True

False

Our children often manage to drive a wedge between me and my ex-partner.

True

False

k) My ex-partner and I argued more frequently since we had children.

True

False

, Our marriage difficulties were not because o f the children.

True

False

m)My ex-partner and I currently assume equal responsibility for rearing the
children.

True

False

n) Most o f the w ork involved in caring for the children now falls on my shoulders.

True

False

o) My ex-partner did not assume his or her share o f the domestic work when we
were together.

True

False

p) My ex-partner doesn’t display enough affection towards the children.

True

False

q) My ex-partner shows a great deal of enthusiasm in our children’s interests and
accomplishments.

True

False

r) My ex-partner doesn’t spend enough time with the children.

True

False

s) My ex-partner and I rarely disagree on how much time we each should have
with the children.

True

False

My children have learnt that if they can’t get something from me they can often
get it from my ex-partner.

-
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SECTION 3

FACTORS CONTRIBUTING TO THE CURRENT SITUATION

HOWDIFFICULT HAS THE SEPARATION BEEN FOR YOU?
atall difficult

I

(Please circle your answer)
V ery difficult

4

CANYOU NAME ANY EVENTS OR THINGS IN THE HISTORY OF YOUR RELATIONSHIP
I0GETHER TIiAT MAK§S THINGS SO DIFFICULT OR PAINFUL NOW?

I WHAT THINGS ARE STANDING IN THE WAY OF COMING TO AN AGREEMENT ABOUT
E
FAMILY DISPUTE? .

1WOULD YOU SAY THAT OTHER PEOPLE ARE M AKING THINGS WORSE?

Yes

CD

1

No

CD 2

CD 3

Unsure

WHAT IS YOUR RELATIONSHIP TO THESE PEOPLE? (eg, former friend, ex-wife’ s new

irtner. etc.)

*■ TO WHAT EXTENT HAS YOUR SOLICITOR MADE THINGS WORSE?

(Please circle your answer)
Not at all

1

A great deal

2

4

5

6. TO $VHAT EXTENT R\S YOUR EX-PARTNER’ S SOLICITOR MADE THINGS WORSE?

(Please circle your answer)
Not at all

Ì

A great deal

l

}

5

WHAT PART ARE YOUR CHILDREN PLAYING IN THE DISPUTE BETWEEN YOU AND YOUR
EX-PARTNER?
. . .

B I
SECTION 4
COURT

ARE YOU THE APPLICANT OR THE RESPONDENT?

Applicant

□ I

Respondent

□ 2

HASGOING TO COURT MADE THE PROBLEM BETTER OR WORSE?

Better

□ l

Worse

□ 2

IN WHAT WAY HAS GOING TO COURT AFFECTED THE CONFLICT?

WHAT DOES GOING TO COURT MEAN TO YOU? WHAT ARE YOUR HOPES?
a) DO YOU HOPE TO GET THE ORDERS YOU WANT?

Yes

□ 1

No

□ 2

No

□ 2

No

□ 2

b) DO YOU HOPE TO GET ‘ JUSTICE’ ?

Yes

□ 1

C) DO YOU HOPE TO SHOW WHO IS RIGHT?

Yes
d)

□ 1

DO YOU HOPE TO PUNISH THE OTHER PARTY?

Yes

□ 1

No

□ 2

e) DO YOU WANT THE CHANCE TO GET IT ALL OUT IN THE OPEN?

Yes

□ 1

No

□ 2

f) DO YOU WANT TO GIVE THE KIDS A CHANCE TO HAVE THEIR SAY?

Yes
g)

□ I

_

No

□ 2

DO YOU HOPE TO GET INTO COUNSELLING OR ONE OF THE C O U R T ’ S
PROGRAMS?

Yes

□ 1

No

□ 2

-

8

-

h) OTHER (Please state)

WHAT ARE THE GOOD THINGS ABOUT GOING TO COURT?

. WHAT ARE THE BAD THINGS ABOUT GOING TO COURT?

i. (A) HAVE YOU BEEN TO COUNSELLING?

Yes

Q 1

No

□

2

(B) CAN YOU COMMENT ON HOW THIS WAS FOR YOU?

5. (A) HAVE YOU BEEN TO MEDIATION?

Yes

□

1

No

D2

(B) CAN YOU COMMENT ON HOW THIS WAS FOR YOU?

5. CAN YOU THINK OF SOME WORDS TO DESCRIBE THE FAMILY COURT?

(I)-.

-9-

SECTION 5
THE SETTLEMENT

HAT TH ING S H A V E Y O U TRIED TO SETTLE A D ISPU T E ?

a) C o u n sellin g o u tsid e th e C o u rt

Y es

□

i

No O

b) C o u n sellin g in th e C o u rt

Y es

□

i

No H i

c) M e d ia tio n o u tsid e th e C o u rt

Y es

□

i

No O

2

d) M e d ia tio n inside th e C o u rt

Y es

□

i

No □

2

e) S p o k e n to fam ily

Y es

□

i

No □

2

f) S p o k e n to friends

Y es

□

i

No □

2

g) T rie d to ta lk to th e e x -p a rtn e r

Y es

□

i

No C h

h) A c c e p te d th e situ a tio n

Y es

□

i

No C I2

i) R e a d b o o k s

Y es

□

i

No C h

j) A sk e d fo r so lic ito r’s ad v ice

Y es

□

i

No □

2

k) U s e d alco h o l o r d ru g s

Y es

□

i

No □

2

1) S p o k e n to a d o c to r

Y es

□

i

No □

2

m) G o n e o n a ho lid ay

Y es

□

i

No □

2

□

i

No C h

n) O th e r ..........................
OWLIKELY D O Y O U SEE A SETTLEM ENT H A P P E N IN G ?

all likely
1

2

3

2
q47b

1
< j4 ? e

...

WM
■ < |4 7 ii

!...
<1*5

ftHMl
q47n _ _ _

(P lea se circle y o u r a n s w e r )
V ery likely
4

q48

5

HATTHINGS COULD HELP BRING A SETTLEMENT ABOUT?

I
HATTHINGS COULD PREVENT THE CHANCE OF A SETTLEMENT?

- 10-

.

SE C T IO N 6
TH E

future:

.
HOW L O N G D O Y O U SEE T H IS C O N F L IC T L A S T I N G ?

ONLY

qSI

...... r

..................•*---- ----- ------------------------- --- *»'- *'•»..... .................................................................

WHAT M A K E S Y O U S A Y T H IS ?

q52

*........ *-••# y-***
........................... ............. - •«•>.............................................................................................T..............................

HOW D O Y O U W A N T T O L O O K B A C K O N T H IS IN F IV E Y E A R S T I M E ?

..... - ........

—

'

HOW DO Y O U T H IN K Y O U

ai

q53

...................................................................................................................

W I L L L O O K B A C K O N T H IS IN F IV E Y E A R S T I M E ?

WHAT P L A N S A N D P E R S O N A L G O A L S D O Y O U H A V E F O R Y O U R S E L F IN T H E N E X T F IV E
YEARS?

.............................................................................................................................................................................................................

II!

'$ 5 4

q5S

Here are some statements that people often use to describe their situation when they
come to the Family Court. Are any of the following statements true for you?
Which statement fits best?
Please circle the statement which fits best for you.
If there isn’t a statement which fits your situation can you please write your own
simple sentence below.
If there is more than one statement that fits, please indicate by numbering them in
order, where 1 = the statement that fits best.

Please circle the number that fits best.
*

*

*

1. It’s up to me to protect the children
2 I 'm their mother (or father): He (or she) was never there
3. Do you expect me to give him (hen what he (she) wants, after all he’s done 7
4. He (or she) doesn t deserve them
5 My family is giving me moral support now and we don't like him (or her)
6 You have to let bygones be bygones

The past is the past.

7. It’s the children who are the important ones. We have to put our differences behind us for
the sake of the children.
8. Can’t you see I’m hurting and that my ex partner is the guilty one7
9. What can I do to make the children see their father (or mother)? Do you want me to pack
them off kicking and screaming7
10 I m pursuing the unwmnable just cause. I know the odds are against me
11 When they are older I want them to know I tried
12. Someone has to do the right thing here
13 She (he) spends the child support on herself (himself);
14 He (or she) wouldn't know how to look after them;
15. She (he) has a boyfriend (girlfriend). I don 't want the children involved in that.

Perhaps none of these statements fits. If so, please write a simple sentence to
describe how you see your situation.

APPENDIX 2
DESCRIPTION OF THE SURVEY

The survey was divided into seven sections (see Appendix 1 for copy of
survey).
Section 1 - Demographics of the Sample
Apart from the usual questions designed to elicit basic demographic and
socio-economic information, there were some questions relating to the
separation, for instance the length of the relationship before the separation
(question 6). Conceivably, the longer (or indeed the shorter) the length of
the relationship, the higher might be the level of conflict after separation.
The reason for this is that in a long relationship, one or both parties may
have some difficulty separating and their ambivalence might be played out
through protracted legal conflict. Conversely, parents in very short
relationships may not have established the kind of solid foundation for the
relationship that maybe helpful in resolving later conflict, should it arise.
Question 7 asked the number of months since the separation. Parties who
had separated very recently may still be suffering acute loss and are probably
unable to perform in the problem-solving mode needed for conflict
resolution. They may thus be at risk of high conflict at that time. Parties who
had separated for a relatively long time who are applying to the Family Court
for assistance, may also be at risk of high conflict as in the ordinary course
of events they may be expected to have 'worked through' their post
separation difficulties.
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The age of the children at the time of separation (question 8) is asked
because there is some research to suggest that high conflict is more likely to
occur when there are children under two years old at the time of separation
(Australian Law Reform Commission, 1995:1 9).

Question 9 asked who initiated the separation. This is to screen for those
who were the leavee rather than the one who decided to leave the
relationship. The leavee might be expected to experience some adjustment
difficulties or at least take longer to come to terms with the ending of the
relationship. This could manifest a high legal conflict. However, given that
in every couple, barring a mutual decision, there is a leaver and a leavee, this
question is not helpful in isolation. It is however helpful in choosing and
understanding the motivations of, those interviewed in depth.

Question 19 identified participants who were separated under the one roof.
This kind of living arrangement is sometimes borne out of economic
necessity. However, at times, one party refuses to leave the other party in the
home alone with the children, fearing that the other party may thereby have a
strategic advantage in Court. It can also signify some ambivalence about the
separation. In these last two events, there may be a correlation with high
conflict.

Section 2 - Litigation History and Level of Conflict.
Questions 11-14 related to whether the participant had a solicitor and if so,
for how long they had retained one, whether they were in receipt of legal aid,
the legal costs expended and what the costs covered. The rationale here is
that the greater the degree of involvement with lawyers and the greater the
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legal expense, the greater the probability of high legal conflict. The question
about whether the participant is in receipt of legal aid (question 12) can point
to several things. The comment is sometimes made about those in receipt of
legal aid (particularly by the party not in receipt of legal aid) that the legal aid
recipient can afford to fight the legal battle 'to the bitter end' because they
are not personally liable for the legal costs. Thus the situation in which at
least one party is in receipt of legal aid could be seen as providing a
disincentive to settle. However, grants of legal aid are also predicated on
tests of merit (which amounts to the likelihood of winning a case) and the
Legal Aid Office will not provide a grant unless a matter needs to run its
course up to adjudication. Question 13 asked how much the participant had
expended in legal fees. It is expected that there would be a correlation
between a high level of conflict and the amount spent, unless the party was
representing him or herself.

Question 15 and 16 related to restraining orders. Restraining orders usually,
but not always, involve high physical conflict. They cover a wide range of
behaviours all of which are negative and which may vary in intensity and
degree of dangerousness. Litigants who have a restraining order taken
against them sometimes state that they believe the order was taken out to
put the other party in a legally advantageous position. Regardless of the
motivation in taking out a restraining order, its presence is usually
accompanied by a degree of hostility, or at the very least, mistrust. These
circumstances provide fertile ground for high legal conflict to flourish.
Previous research conducted at Parramatta shows a correlation between the
restraining order being part of the initiating application and membership of
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the complex (intractable) case group (Australian Law Reform Commission,
1995:19).

The number of times each party had been to the Local Court and/or the
Family court was asked (questions 17 & 18) to gauge the level of
entrenchment in the legal conflict. It could be assumed that the greater the
number of times the parties have attended either of these courts, the greater
the level of legal conflict.

Question 19 asked whether there has been a hearing in which a Family Court
judge has previously made a decision. An affirmative answer to this question
immediately classified the participant as a member of the high conflict
group, according to my criteria. The time since the hearing (question 19 (b ))
is asked in order to map the conflict in time.

Question 20 asked whether there are current children's orders, and if so,
sought some details. Again this is to map and contextualise what has
happened in the past. If there are current orders and the parties have
returned to Court, then clearly the orders are not working for at least one of
the parties. The question about whether there has ever been contact
supervision (question 20 (c)) was asked as supervision is most likely to occur
either when there is a very small child or when there are judged to be safety
issues. Such matters are often high conflict. A variation of the orders
(question 20 (d)) may, in some cases, indicate high conflict. Certainly the
parties have felt the need to come back to Court to have the orders formally
varied rather than relying on an informal arrangement, the latter indicating
the presence of some degree of trust.
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Question 22 asked whether the parents started with voluntary or court
ordered counselling. The Court has since phased out voluntary counselling
because of budgetary constraints. However, early intervention (which is more
likely to be voluntary counselling) has long been seen as the key to early
settlement.

Question 23 and 24 further gauged the level of conflict by looking at the
ways that parties may have sought to resolve conflict, on a continuum
through physical forms of aggression to the use of weapons. The set of
seventeen items is taken from the Conflict Tactics Scale, which is organised
in increasing levels of aggression. Participants are asked whether these
events ever happened and secondly, whether they happened in the previous
three months.

Question 25 and 26 explored the participant's perception of the level of
conflict in the relationship currently and in the twelve months prior to the
separation. It might be anticipated that if the participant perceives that there
is or has been a high level of conflict, there might also be a corresponding
high level of legal conflict.

Question 27 and 28 asked how the participant felt their children were coping
with the family changes, and in what ways they had noticed the children's
behaviour change. It was anticipated that there maybe a correlation between
parents' perceptions that the children were coping poorly and high levels of
legal conflict.
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Question 29 is a true/false checklist modified from a standardised measure
on parental co-operation. A score on parental co-operation was obtained by
adding the nineteen items on the checklist. It was anticipated that a low
score on parental co-operation might also be positively correlated with high
conflict.

Section 3 - Factors Contributing to the Current Situation.
This section was intended to eliciting information about participants'
perceptions of what is standing in the way of settling their dispute at this
point in time.

Question 30 asked how difficult the separation had been for the participant,
rated on a five-point scale. The rationale for this question was that a
difficult or very difficult separation might be highly correlated with high
conflict, as it may be associated with poor separation adjustment. Post
separation adjustment, or lack of it, may have a bearing on conflict
resolution.

Question 31 asked whether there were events or occurrences in the history
of the relationship which made things difficult now. This question was partly
informed by Johnston and Campbell's theory of divorce impasse (1 988) in
which meanings attributed to the past relationship could contribute to
ambivalence about the separation and create impasses relating to post
separation issues.

Question 32 sought participants' perceptions of what was standing in the
way of resolving the dispute. One of the key elements sought in this
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response was whether the locus of blame was placed with the self or the
other party, ie. whether the participant was able to take responsibility for
their part in the dispute.

Question 33 asked whether the participant believes that other people were
making things worse. The relationship to these people was sought in
question 34. These two questions were informed by Johnston and Campbell's
theory of divorce impasse in which they assert that 'unholy alliances' can be
created between one of the parties and their supporters, causing the conflict
to become further entrenched (Johnston & Campbell, 1988:1 98). Question 35
and 36 sought information regarding to what extent either of the parties'
solicitors had made things worse. Johnston and Campbell believed that legal
representatives could also form unhelpful 'unholy alliances' with those they
represented.

Finally, question 37 looked at the part that children might be playing in the
dispute, to gauge their involvement in, and contribution to, the legal battle.

Section 4 - Going to Court
One of the major lines of inquiry in this study is the impact of the legal
system on the conflict. It is widely held that once parties come to Court their
positions become more fixed and the dispute becomes more entrenched and
difficult to resolve. Question 38 asked whether the participant was the one
who initiated the application ('the applicant') or the one who responded to
the application of the other party ('the participant'). Question 39 asked the
participant's perception whether going to Court had made things better or
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worse. This was further explored in the open-ended question 40 which
asked in what way going to Court had affected the conflict.

The hopes that the litigants had in going to Court were explored in question
41, which listed seven possible hopes as well as providing an opportunity to
state their personal responses. Participants were asked whether they hoped
to get orders, justice, to show who was right, to punish the other party, to
get it all out in the open, to have their say or get into counselling or one of
the Court's programs. It was thus hoped to elicit the meanings people
attributed to going to Court and thus their motivations. This was further
explored in question 42 and 43 which asked for the 'good' and 'bad' things in
going to Court and aimed at eliciting further information about the meanings
participants attributed to going to Court.

Question 44 and 45 looked at the Court's counselling and mediation services
and invited comments about how these were experienced, if the participants
had experience of them at the time of the survey.

Question 46 invited participants to record some of their own words to
describe the Family Court. Their responses might elucidate litigants'
attitudes to dispute resolution in the Family Court. These attitudes could
point to high conflict.

Section 5 - The Settlement
The four questions in this section focussed on the settlement itself.
Question 47 listed thirteen items with an open-ended item at the end, and
asked whether these things had been tried to settle the dispute. Question 48
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asked the participant to predict on a five point Likert scale how likely a
settlement was to occur. Questions 49 and 50 were open-ended questions
that sought ideas about what could bring a settlement about and what could
prevent the chance of a settlement. The last three questions (48,49 and 50)
asked the participant to project into the future. These projections could be
compared with the levels of conflict to see if they had any correlation with
levels of conflict.

Section 6 - The Future
Questions 51-55 were open-ended questions inviting responses about how
the participant saw the future. The idea underpinning this was that 'selffulfilling prophesy' could enable the participants' projections to be correct.
That is, what they expected would happen might indeed occur because they
had 'programmed' themselves for certain events to unfold. Participants'
beliefs and attitudes about the conflict might thus be found to be powerful
predictors.

Questions 51 and 52 asked how long participants saw the conflict lasting and
invited a reason for the response given. Question 53 asked how the
participant wanted to look back on these experiences in five year's time.
Question 54 was a variation on this, and asked how the participant thought
they would look back on it in five year's time.

Question 55 asked about personal goals in the next five years. This item was
designed to identify participants who were so involved in the litigation or
family problems that they could not see beyond them to the future. A poor
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prognosis in terms of levels of conflict might be expected for these
participants.

Statements of Motivation
Fifteen statements were generated in consultation with other Court
counsellors. They were designed to encompass the range of motivations
found in the large number of clients practitioners have worked with over the
years. A simple one-line statement was sought which would encapsulate the
litigant's motivation in going to Court or the main theme which emerged
from his or her story:
■ It's up to me to protect the children.
■ I'm their mother (father). He (she) was never there.
■ Do you expect me to give him (her) all he (she) wants, after all he's (she's)
done?
■ He (she) doesn't deserve them.
■ My family is giving me moral support now and we don't like him (her).
■ You have to let bygones be bygones. The past is the past.
■ It's the children who are the important ones. We have to put our
differences behind us for the sake of the children.
■ Can't you see that I'm hurting and my ex is the guilty one?
■ What can I do to make the children see their father (mother)? Do you
want me to pack them off kicking and screaming?
■ I'm pursuing the unwinnable just cause. I know the odds are against me.
■ When they are older I want them to know I tried.
■ Someone has to do the right thing here.
■ She (he) spends the child support on herself (himself).
■ He (she) wouldn't know how to look after them.
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■ He (she) has a boyfriend (girlfriend). I don't want the children involved in
that.

Participants were invited to nominate three statements which applied to their
case, in order of best fit. If none of the statements fitted, they were invited
to write a statement of their own. The aim of this question was to discover
whether certain motivations could be connected with the various conflict
categories. Thus it was anticipated that responses to certain questions
might act as indicators or markers of high conflict.
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APPENDIX 3
FOLLOW-UP TELEPHONE INTERVIEW QUESTIONS FOR
THOSE WHO COMPLETED THE SURVEY

Has your case about the children settled?
What kinds of things would you say have led to that outcome?

Would you say that the court process helped in any way? Can you tell me
about that?

Did the case conference help in any way? How?
Did the directions hearing help in any way? How?

What about counselling?

Did you have a chance to say what you wanted to say In the case conference?
In court?
In counselling?

Is there anything you would like to tell the Family Court?

Do you feel optimistic about resolving this and future issues about the
children? Why or why not?
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APPENDIX 4
CASES WHICH HAD SETTLED

The impact of the legal system
By far the most common factor which explained why a case had
finalised was the effect of the legal system. Firstly, many cases had
'settled' because a judicial decision had been made, either or an
interim or a final basis. Strictly speaking, this could not be termed a
'settlement'. However it meant that the case was finalised and that
litigation would cease, at least in the short term.

In six cases the matter settled 'ex parte'because the other party did
not attend Court. Usually the non-attendance was on more than one
occasion.

'He didn't turn up at any o f the Court proceedings, so the Court
granted me full residence and he doesn't get any contact, i'm
very happy with that decision.' (ID 013)

In one of the rare cases which involved non-parents, a woman took
her sister to Court for residence of her nephew and the mother of the
boy did not make an appearance:
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'It took about a year to get to Court and was decided in one
hour. My sister did not turn up.' (ID 157)

In five cases the interviewee withdrew. Sometimes this was because
the parent felt that their case was unwinnable or had little legal merit.
Other reasons cited were economic ones:

7ju s t gave up and did not pursue it any more. / couldn't afford
it so / gave up.' (ID 085)

In two cases the other party withdrew. In one case this was
accompanied by considerable frustration:

'The husband withdrew his application. For eight months /
didn't go to work so that / could get legal aid; and then he does
this!' (ID 032 )

Actually going to Court seemed to provide a major reality check for
many people. Assessing the merits or 'winability' of the case, through
gaining information and feedback from the legal system, was one
factor.

'It became obvious to the other party that they were going to
lose'. (ID 015)
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7 knew the law was in her favour so / agreed.' (ID 060)

7 had to (settle) because otherwise / would go to Court and
suffer the humiliation o f losing) (ID 069)

'The reason it settled was that / probably had a stronger case in
every aspect.' (ID 082)

and

'Her solicitor and my solicitor knew it was going to be very hard
for her to win the case.' (ID 136)

A solicitor's advice, or intervention, or simply presence, was seen as
instrumental in resolving the dispute in a couple of cases. One
participant thought that she arrived at an agreement because she had
a 'good' solicitor. In another case, the litigant decided to settle by
taking the solicitor's advice on what she believed the best outcome for
her client was likely to be. Simply having legal representation could
act as a bargaining tool. One party believed that the fact that she had
a solicitor, whereas her adversary did not, prompted her
unrepresented adversary to settle. Solicitors are often seen as
adversarial and escalating disputes. However one participant in this
sample believed that his case settled because his partner's solicitor
gave his client good advice.
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'Her solicitor to id her / wasn't asking for anything unreasonable.'
(ID 137)

Actually going to Court was experienced as aversive (stressful, fearful)
for some, and in these cases, this unpleasant experience helped to
promote settlement.

7 think the reason we settled was because m y wife didn't have
the stomach for a Court appearance.' (ID 105)

and
'The fear o f going to court helped my ex partner settle and come
to an agreem ent.' (ID 137)

Once in the Court system, litigants experience the pressure of having
to make a decision or else having the Court make a decision for them.

'The Court 'forces parents to make a decision' or 'pushes' them
into making a decision quickly. ’ (ID 146 & 154)

The Court can help in that it breaks family problems into manageable
categories and is a process by which events occur in logical stages. For
instance, one party found that reaching an agreement about what
should happen in the short term and getting interim orders, was a
necessary precursor to working together with a Court counsellor to
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reach a decision about final arrangements and then getting final
orders.

More negatively, going to Court can also act as a weapon or bargaining
tool. One litigant bargained with his ex partner that he would drop the
Court proceedings if she would allow him to see their daughter. This
was apparently effective.

It is usual for litigants to attend Court mediation prior to going to a
Court hearing. Several interviewees attributed their settlement to the
success of mediation. Sometimes the counsellor or registrar mediator
was given credit for this. For others it was something about the
mediation process that was helpful. One person found that being able
to discuss the issues with no solicitors present was the key to success.
Another found that the mediation process enabled her ex partner to
'deal with some of the issues' that had been a source of conflict
between them.

Putting children's needs first

In nine out of the 139 interviewees, the parents explained the
settlement in terms of putting their children's needs before their own,
or what is often termed in the Family Court as 'having a child focus.' I
have couched it in more sociological terms as 'the welfare discourse'.
Some parents saw it globally in terms of wanting what was 'best for
the children', what would be 'of benefit to the children' or 'in the
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children's best interest.' Some parents described the litigation as
'hurting' or 'stressing' the children. One participant, despite the
father's violence, saw it as 'a right' of the children that they should see
him:

'What made me scared o f him was that he bashed up
m y... boyfriend and this em bedded the fear into me.

/ want

him to see the children because they love him and have the
right to see him .' (ID 044)

Co-operation as an ideal

Another motive for settlement was the desire to be co-operative.
Sometimes a co-operative settlement was seen as the logical outcome
of the circumstances:

'Eventually we sat down together and calm ly discussed the pros
and cons o f the kids living with either one o f us. My ex had a
large house; / had a flat. My ex earned more than a satisfactory
wage; / earned a fraction o f this. My ex had a lot o f fam ily
support willing to help him out with the children. / only had a
couple o f friends enlisting their help. A nd ultim ately the kids
had been in his care for the past 7 months during which time he
had done a reasonably good jo b as a sole parent.' (ID 004)
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Sometimes being co-operative was seen as intrinsic to the parent's self
concept:

7 believe what led to this outcome was that / am friendly and
have good comm unications skills'. (ID 063)

Some participants valued co-operation as an ideal to aspire to.

Convenience and pragmatism

Fourteen participants related particular circumstances, (which can only
be described as being more convenient than the alternatives) as the
reason for settlement: A pregnancy with a desire to remarry and get
one with her life, obtaining an overseas posting, a very young mother's
inability to care for her baby without support, one party having many
more resources to care for the children than the other, one party
receiving some money which presented her with previously unavailable
options, the inconvenience (cost, stress, delay) or the court process
(this has been put in a category of its own as discussed above),
realising that the solution chosen was the only workable solution and
working hours, are all reasons cited.
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APPENDIX 5
THE SURVEY FINDINGS IN DETAIL
Section 1 of Survey - Background of Participants

Demographics
The relationship between level of education and conflict classification is
highlighted in table 1 below:
Table 1: Level of Education by conflict classification
C o n flic t c la s s ific a tio n
L ow
p rim a ry sch o o l

M o d e ra te

High

T o ta l

1.4%

0 .0%

0 .0 %

0 .6%

se c o n d a ry s c h o o l to y e a r 10

3 5 .1 %

4 5 .5 %

2 9 .3 %

3 4 .4 %

se co n d a ry sc h o o l to H SC

13.5%

4 .5 %

15.5%

13.0%

tra d e o r o th e r c e rt c o u rs e

2 7 .0 %

1 8.2%

2 9 .3 %

2 6 .6 %

u n iv e rs ity /d ip lo m a /d e g re e

2 3 .0 %

3 1 .8 %

2 5 .9 %

2 5 .3 %

As table 1 demonstrates, the level of education for the participants tended to
be at the ‘secondary school to year 10’ level (34.4%). However, there was also
a number of participants who had reached the ‘trade or other cert course’
and ‘university/diploma/degree’ level also (26.6% and 25.3% respectively).
This pattern held across all conflict categories, although the moderate high
conflict category tended to have a larger number of participants in the
‘secondary school to year 10’ level. Therefore the level of education was not
found to be related to conflict classification.

The findings regarding the current employment status of participants are
tabulated in table 2 below:
Table 2: Current employment Status by conflict classification
Conflict classification
Low
Moderate High
Total
40.9%
39.7%
full time
42.7%
41.3%
10.7%
9.7%
part time
9.1%
8.6%
10.7%
12.1%
casual
4.5%
10.3%
unemployed
5.3%
4.5%
1.7%
3.9%
14.7%
pension
27.3%
13.8%
16.1%
student
5.3%
0.0%
1.7%
3.2%
6.7%
17.2%
home duties
13.6%
11.6%
other
5.2%
4.0%
0.0%
3.9%
As table 2 shows, participants tended to be working full time (41.3%). Furthermore,
the distribution tended to be similar across conflict classification. However, the
‘home duties’ response was an exception to this, with more high conflict participants
indicating that ‘home duties’ was their current employment status compared to
moderate and low conflict participants. Therefore the findings demonstrate that
generally current employment status is unrelated to conflict classification, with the
exception that high conflict tended to be related to performing home duties.

The findings regarding gross yearly income are shown below:
Table 3: Gross yearly income by conflict classification
Conflict classification
Low
Moderate High
Total
Under18K
34.7%
32.8%
33.3%
33.6%
18-32K
32.8%
27.8%
22.4%
28.1%
32 - 50K
22.2%
22.7%
27.9%
16.3%
50K and over
16.7%
6.6%
26.5%
15.6%

As table 3 shows, participants tended to have a gross yearly income of ’18K 32K’ (median = 18-32K). However, when the distribution is examined, it is
apparent that the a higher conflict classification tended to be associated with
higher gross yearly incomes, with 26.5% high conflict participants in the ‘50K
and over’ bracket, compared to 16.7% for the moderate and 6.6% for the low
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categories. Therefore the results tend to suggest that higher conflict is
associated with higher income.

The findings regarding marital status are summarised in table 4 below:
Table 4: Marital status with ex-partner by conflict classification
C o n flic t c la s s ific a tio n
Low

M o d e ra te

High

T o ta l

M a rrie d

7 3 .3 %

5 7 .1 %

6 8 .4 %

de fa c to

14.7%

19.0%

15.8%

1 5.7%

O th e r

1 2.0%

2 3 .8 %

15.8%

1 5.0%

6 9 .3 %

As table 4 demonstrates, participants predominantly were married (69.3%).
Interestingly the moderate conflict group fluctuated the most, with a larger
proportion of participants falling into the ‘other’ category, but the results
contain no evidence of a relation between conflict classification and marital
status.

Details relating to the separation
The findings regarding the length of relationship before separation are
shown below in table 5:
Table 5: Length of relationship before separation by conflict classification
C o n flic t c la s s ific a tio n
Low
1 - 4 ye a rs

M o d e ra te
14.7%

High

T otal

15.0%

2 5 .0 %

18.5%

5 - 9 ye a rs

3 4 .7 %

3 5 .0 %

2 5 .0 %

3 1 .1 %

1 0 - 1 4 ye a rs

2 6 .7 %

2 5 .0 %

3 7 .5 %

3 0 .5 %

1 5 - 1 9 ye a rs

2 0 .0 %

2 0 .0 %

8 .9%

15.9%

20 - 24 ye a rs

0 .0 %

5 .0%

1.8%

1.3%

2 5 - 29 ye a rs

2 .7 %

0 .0 %

1.8%

2 .0 %

30 y e a rs a n d o v e r

1.3%

0 .0 %

0 .0%

0 .7%

1 00 .0%

1 00 .0%

1 00 .0%

1 00 .0%

T o ta l

The distribution was similar across all conflict categories, with the median of
low conflict falling into the 10-1 4 year age category, the median of the
moderate conflict group falling between the 5-9 year and 10-1 4 year
categories, and the median of the high conflict group falling between the
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latter two groups also. One difference between the conflict groups however
was that the spread was less for high conflict compared with the other
groups, with 87.5% of responses falling between 1 -1 4 years, compared with
75% for moderate conflict and 76.1% for high conflict, and thus the
distribution for the high conflict category is more skewed towards the lower
end of the scale. However overall the results do not suggest that there is any
important association between the conflict classification and length of
relationship before separation.

The findings regarding the length of time since separation are shown in
figure 1 below:
Figure 1: Length of time since separation

Conflict classification

As figure 1 shows, the mean length of time since separation differs
depending on the level of conflict, with high conflict participants tending to
have separated for longer compared to the moderate and low conflict groups
(mean = 38 months for high conflict, compared to 22 months for moderate
and 23 months for low conflict). Consequently the findings strongly suggest
that the length of time since separation is related to conflict classification.
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The findings regarding the age of the youngest child at the time of

separation are shown in table 6 below:
Table 6 : Age of youngest child at time of separation by conflict classification
C o n flic t c la s s ific a tio n
Low
U n b o rn

H igh

M o d e ra te
0.0%

T o ta l

0.0%

6.9%

2.6%

le s s than 3 m o n th s

0.0%

4.5%

0.0%

0.6%

4 - 6 m o n th s

6.8%

4.5%

5.2%

5.8%

16.2%

9.1%

10.3%

13.0%

7 - 1 2 m o n th s

6.8%

13.6%

12.1%

9.7%

2 - 5 y e a rs

13 m o n th s - 2 3 m o n th s

36.5%

45.5%

36.2%

37.7%

6 - 1 0 y e a rs

29.7%

22.7%

25.9%

27.3%

o v e r 10 y e a rs
T o ta l

4.1%

0.0%

3.4%

3.2%

100.0%

100.0%

100.0%

100.0%

As table 6 highlights, the distribution of the age of the youngest child is the
same across conflict classification (median = 2 -5 years for all three
categories). However, the range for the high conflict group is higher, ranging
across all 8 categories, while the range for both the moderate and low
conflict groups is only 6 categories. Also, it is to be noted that the high
conflict group is the only category with any unborn children, thus it can
tentatively be concluded that even though the age of the youngest child does
not relate with the conflict category, having an unborn child is related to the
high conflict category.

The findings regarding who initiated the separation are highlighted in table 7
below:
Table 7: Who initiated the separation by conflict classification
L o w c o n f li c t

M o d e r a t e c o n f li c t

H ig h c o n f li c t

M o th e r

64.0%

81.0%

69.1%

F a th e r

24.0%

14.3%

16.4%

M u tu a l

12.0%

4.8%

14.5%

100.0%

100.0%

100.0%

T o ta l

The mode for all conflict categories is the ‘ m other’ category, thereby
indicating that the decision to initiate separation originates primarily from

the mother. In relation to the differences in the distribution across the
conflict categories, as table 7 shows, the moderate conflict group is the most
distinctive, with a far more definite ‘mother’ response. The high conflict
group also has a higher percentage of participants answering ‘mother’ and
‘mutual’ compared to the low conflict category, but given the greater
distinctiveness of the moderate conflict group, the findings are ambivalent.
Similarly, there are far less participants in the high conflict category
responding ‘father’ compared to the low conflict group (1 6.4% compared to
24.0%), but the moderate conflict group has the lowest response rate
(14.3%). Consequently the answers are ambivalent, although if the moderate
conflict category is put aside, the results suggest that the initiation is least
likely to originate from the father in the high conflict where the conflict is
high, and conversely, where the conflict is low the initiation is less likely to
originate from the mother or through a mutual decision.
Table 8: Who initiated the separation by conflict classification
L o w c o n flic t

M o d era te c o n flic t

H igh C o n flic t

O w n d e c is io n

4 2 .7 %

4 2 .9 %

4 4 .6 %

P a rtn e r's d e c is io n

4 5 .3 %

5 2 .4 %

4 1 .1 %

M utual d e c is io n

12.0%

4 .8 %

14.3%

100.0%

100.0%

1 0 0.0 %

T o ta l

In relation to the central tendency of the distribution, the mode for the high
conflict category is the ‘own decision’ response, whereas the mode for both
the low and moderate conflict categories is the ‘partner’s decision’ response.
However, the distributions appear very similar, as table 8 shows. For the
‘own decision’ response, the difference between the high conflict category
and low conflict category is 1.9%, for the ‘partner’s decision’ response the
difference is 4.2%, and for the ‘mutual decision category, the difference is
2.3%. Consequently the findings do not tend to suggest that there is a
relationship between conflict classification and who initiated the separation.
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Living patterns
The findings regarding whether the partners are still living under one roof are shown
in figure 2 below:

Figure 2 : Whether partners are still under one roof by conflict classification

Low conflict

Moderate conflict

High conflict

Conflict classification

As figure 2 shows, the low conflict category has a higher percentage of ‘yes’
responses compared to the two other categories. The moderate conflict
group in fact has the least percentage of ‘yes’ responses, but it is close to
the percentage for the high conflict group (0.7%). Consequently the findings
clearly suggest that a ‘yes’ response is related to a low conflict classification,
although moderate and high classification is less distinguishable.
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The finding regarding who the children are living with are shown in table 9
below:
Table 9 : Who the children are living with by conflict classification
C o n flic t c la s s ific a tio n
Low

M o d e ra te

H igh

T o ta l

M o th e r

71.6%

68.2%

84.9%

F a th e r

10.8%

18.2%

9.4%

11.4%

Both

17.6%

13.6%

5.7%

12.8%

T o ta l

100%

100%

100%

100%

75.8%

As table 9 highlights, the majority of children tend to live with the mother
(75.8%). However, this does differ by conflict classification, with more
children living with the mother where conflict is high compared with the
other two groups (84.9% for high conflict compared to 68.2% for moderate
and 71.6% for low conflict).

Section 2 of Survey- Litigation History and Level of Conflict

Legal expenditure

Whether or not participants have a solicitor is highlighted in table 10 below:
Table 10: Whether participants have a solicitor by conflict classification

Low
Yes
No
Total

High

Moderate
76.00%

86.40%

Total
75.90%

77.40%

24.00%

13.60%

2 4.10%

22.60%

100.00%

100.00%

100.00%

100.00%

As Table 10 shows, the participants were highly likely to have a solicitor
(77.40%), and there was little distinction between the low and high conflict
categories, (compare 76% for low against 75.90% for high conflict). Members
o f the moderate group tended to have solicitors more than the other
categories, but clearly the conclusion to be drawn from the findings is that
whether or not the participants had a solicitor did not distinguish the high
conflict category from the other categories.
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Whether or not participants had legal aid is shown in table 11 below:
Table 11: Whether participants had legal aid by conflict classification
Low

M o d e ra te

H ig h

T o ta l

Yes

10.8%

36.4%

15.8%

16.3%

No

89.2%

63.6%

84.2%

83.7%

100%

100%

100%

100%

T o ta l

As table 1 1 shows, the majority of participants were not receiving legal aid
(83.7%). However, members of the high conflict category tended to receive
legal aid more than members of the low conflict category (1 5.8% compared
to 10.8%), although the difference (5%) is not large enough to offer more
than a tentative conclusion. Furthermore, the moderate group in fact tended
to have the highest percentage of participants with legal aid (36.4%). Thus
the conclusion that the high conflict category tends to have more legal
representation is tentative, and the size of the effect is not particularly large.
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The findings regarding the amount of legal expenditure are highlighted in
figure 3 below:
Figure 3: How much participants have paid in legal costs by conflict classification

5200G - 5999

S10,000 or more

How much have you paid in legal costs so far?

As figure 3 shows, the majority of participants had paid between 0 to $2000
in legal costs. However, there are variations related to the level of conflict, as
the median and range show. The $0-2000 category represents the median
for the low and moderate conflict categories, while the median for the high
conflict category falls between the 0-$2000 and $2000-5999 categories,
thereby suggesting a higher level of legal costs for the high conflict group.
Additionally, the range for the low and moderate conflict is across 2
categories only, whereas the high conflict group responses ranges across all
categories. In other words, the only participants to pay over $6000 in legal
costs are in the high conflict category.

420

What the legal costs have covered so far are outlined in table 1 2 below:
Table 12 : W hat the legal costs have covered by conflict classification
Low

M o d e ra te

H igh

T o ta l

C o n s u lta tio n /a d v ic e ?

77.6%

94.1%

86.8%

83.6%

Filin g an a p p lic a tio n ?

65.5%

88.2%

79.2%

74.2%

A tte n d a n c e at C o u rt fo r first a p p e a ra n c e ?

49.1%

35.3%

56.6%

50.4%

P re p a ra tio n o f the c a s e fo r h e a rin g ?

48.3%

4 7 .1 %

50.9%

49.2%

A tte n d a n c e at C o u rt fo r p re -h e a rin g
c o n fe re n c e with a re g istra r?

26.3%

35.3%

45.3%

35.4%

A tte n d a n c e at C o u rt o f h ea rin g the c a s e ?

10.5%

23.5%

26.4%

18.9%

0.0%

5.9%

5.9%

3.2%

A p p e a l to th e Full C o u rt?

As table 1 2 highlights a high num ber of participants had spent their legal
costs on co nsultation/advice (83.6%), follow ed by filin g an application
(74.2%), attendance at court for a first appearance (50.4%), preparation of the
case for hearing (49.2%), attendance for a pre-hearing conference (35.4%),
attendance for a hearing (1 8.9%) and finally, an appeal (3.2%). The moderate
conflict category appeared to have spent the most on consultation and filing
an application, but (as there were few moderate participants, thereby
reducing reliability) putting aside the moderate category, the high conflict
group spent more than the low conflict group on every single expenditure
type. Therefore the findings tentatively suggest that high conflict participants
tend to spend on far more different types o f expenditure com pared to low
conflict participants.

Restraining orders
Participants tended not to have had taken restraining orders against their
partners (64.5%), but of those that did, they were more likely to fall into the
high con flict group (50% for high conflict com pared to 27.3% for medium,
and 26.7% for low conflict). Furthermore, the size o f the effect is large
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(22.7%), thereby leading to a strong suggestion that high levels of conflict
are related to having taken a restraining order against the ex-partner.

Additionally, as table 13 below shows the participants with restraining orders
tended to be current (56.1%), although conflict classification was relevant in

that the high conflict group tended to have more ‘yes’ responses than the
low conflict group (58.6% compared to 50%). It should be noted though that
the size of effect is moderate (8.6%), and that the moderate group had the
highest number of positive responses (62.5%), but putting aside the
moderate conflict group, the findings suggest that a current restraining order
is more likely where the participants have high conflict.
Table 13: Whether restraining order is current by conflict classification
Low

M o d e ra te

H igh

T o ta l

yes

50.0%

62.5%

58.6%

56.1%

no

50.0%

37.5%

41.4%

43.9%

100%

100%

10%

100%

to ta l

Finally, of those participants that sought an AVO, the majority tended to have
sought the AVO as their first court order (77.6%). There was little distinction
between the low and high conflict categories on this point (78.6% for high
compared to 80.0% for low conflict), although the moderate group tended to
have more ‘no’ responses. Therefore the findings do not support a
relationship between the level of conflict and whether the restraining order
was the first order sought.

422

Previous Court Involvement for residence and contact
Whether or not participants had previously been to the local/family court
about the residence and contact issues are tabulated in table 14 below:
Table 14: Whether participants have been to the Local /Family Court about the residence and
contact issue by conflict classification
L o c a l C o u rt
Low

M o d e ra te

F a m ily C o u rt

H igh

T o ta l

No

64.9%

54.5%

60.3%

61.7%

Y e s , o n ce

26.4%

27.3%

13.8%

22.7%

Y e s , tw ic e

4.1%
2.7%
100.0%

0.0%
13.6%
100.0%

13.8%
12.1%
100%

7.1%
7.8%
100%

Y e s , th re e tim e s
T o ta l

Low

56.0
%
34.7
%
5.3%
4.0%
100%

M o d e ra te

H ig h

T o ta l

54.5%

40.4%

50.0%

22.7%

26.3%

29.9%

13.6%
9.1%
100%

10.5%
22.8%
100.0%

8.4%
11.7%
100%

As table 14 shows, the majority of participants tended not to have been to
local court (61.7%), although the high conflict group compared to the low
conflict group went to court more often (39. 7% compared to 33.2%). The
difference is moderate (6.5%), but interestingly the majority of the low
conflict category who had been to court tended to attend court once only,
compared to the greater representation of high conflict participants in the
‘yes, twice’, and ‘yes, three times’ responses, thereby suggesting that high
conflict is more likely where court was attended more than once. The
moderate conflict group though had the least number of ‘no’ responses and
highest number of ‘yes, three times’ responses, thus this conclusion is
tentative only.

In relation to the Family Court, a higher percentage of participants had been
to court (50% compared to 38.3%), and the relationship highlighted by the
local court statistics are more pronounced. That is, high conflict litigants are
clearly more likely to have attended the Family court (59.6% compared to
34%), and furthermore are more likely to have been to the Family Court more
than twice (22.8% compared to 4.0%). Additionally, the moderate conflict
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category falls between the low and high categories. Therefore whether or not
the litigants had been to the Family Court is related to their conflict
classification, particularly when they had attended court more than twice.

Next, table 1 5 below highlights the differences by conflict classification in
terms of whether there has previously been a hearing where a fam ily court
judge has made a decision, and the details of those orders:
Table 15: Details of hearings and orders by conflict classification
Low

M o d e ra te H ig h

T o ta l

2.70%

13.60%

36.20%

16.80%

41.30%

38.10%

60.30%

48.10%

P e rc e n ta g e o f p a rtic ip a n ts w h o h a v e had
c o u rt o rd e re d s u p e rv is io n o f th e c h ild re n 's
c o n ta c t v is its

2.70%

4.50%

12.10%

6.50%

P e rc e n ta g e o f p a rtic ip a n ts w h o h a v e had
c o n ta c t o rd e rs v a rie d

8.30%

9 50%

21.40%

13.4%

P e rc e n ta g e o f p a rtic ip a n ts w h o h a v e had a
h e a rin g w h e re a fa m ily c o u rt ju d g e has
m a d e a d e c is io n
P e rc e n ta g e o f p a rtic ip a n ts w h o h a v e c u rre n t
re s id e n c e o r c o n ta c t o rd e rs re la tin g to th e
c h ild re n

As Table 1 5 highlights, overall, participants tend not to have had a hearing
where a fam ily court judge has made a decision (1 6.8%), have an almost even
chance of having current residence or contact orders (48.1%), and have a low
chance of having court ordered supervision of the children’s contact visits
(6.5%) or have a variation in the contact orders (1 3.4%).

However, these findings clearly are also affected by conflict classification on
all items, with people in the high conflict being much more likely to have had
a hearing with a decision, have current residence or contact orders, have
court ordered supervision and have had a variation to the contact orders
compared to both other groups. In fact this relationship is strong, with the
high conflict group being over 1 3 times more likely to have had a previous
decision, 1.5 times more likely to have current residence or contact orders,
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4.5% more likely to have had court ordered supervision, and 2.6 times more
likely to have a variation compared to the low conflict group.

Finally, in relation to how long ago there was a hearing, it was found that
high conflict was associated with a long period of time since the hearing
(mean for high conflict = 29.53 months, compared to 1.33 for moderate and
1 for low conflict). Additionally, the distribution was more variant for high
conflict (standard deviation = 19.23 for high conflict, compared to 0.58 for
moderate and 1 for low conflict). However, this result should be treated with
caution, considering that only 25 out of 160 participants answered this
question.
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Counselling
Figure 4 below shows the number of times the participants had been to the
Family Court Counselling Service:
Figure 4 : Number of times participant has attended Family Court Counselling Service by
conflict classification

Number of times

As figure 4 shows, participants in the high conflict category were more likely
to have been to counselling a number of times compared to the other
groups. The median for the low and moderate conflict groups was the ‘never’
category, whereas for the high conflict group, the median was the ‘1-2’
sessions’ category. Additionally, the range was much higher for the high
conflict group, as it was the only group in which responses had three or
more counselling sessions. Therefore the results clearly suggest that the
more times the participant has been to the Family Court Counselling service,
the more likely that they were to be a high conflict participant.
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However, whether the initial counselling was voluntary or consensual was not
found to have varied much by conflict classification, with 59.2% of low
conflict participants having had voluntary counselling, compared to 46.7% for
moderate conflict, and 59.6% for high conflict.

Level of conflict
Table 16 below outlines the findings regarding the conflict behaviour in the
relationship.
Table 16 : Conflcit behaviour in relationship by conflict classification
H as th is e v e r happe n e d (% o f
'ye s' re s p o n se s)?

P a st th re e m o n th s (% o f 'ye s' re sp o n se s)?
C o n flic t C la ssifica tio n

C o n flic t C la s s ific a tio n
Low

M od e ra te

High

T ota l

Low

M od e ra te

H igh

T ota l

D is c u s s e d the issu e ca lm ly

6 9 .9 %

6 3 .6%

70 .9%

6 9 .3%

5 3 .7%

35 .3%

2 3 .6 %

3 9 .6%

G o t info to back up th e ir sid e o f
th in g s
B ro u g h t s o m e o n e in to b a ck up
th e ir side
In su lte d or sw ore at the o th e r
one
S u lk e d or refused to talk

6 6 .2 %

6 8 .2 %

8 9 .1%

7 5 .2%

5 7 .5%

70 .6%

6 0 .0 %

6 0 .1 %

53 .4%

4 5 .5 %

6 5 .5%

5 6 .7%

35 .8%

35 .3%

4 0 .0 %

3 7 .4%

9 0 .5%

8 5 .7%

7 5 .0%

8 4 .1%

55 .1%

50 .0%

4 6 .3 %

5 1 .1%

6 2 .2%

7 1 .4%

6 7 .9%

6 5 .6 %

4 6 .3 %

4 3 .8 %

4 1 .8 %

4 4 .2 %

S to m p e d out o f th e room or
h o u se or yard
E ith e r th e y or ex has cried

6 9 .9%

38 .1%

70 .9%

6 5 .8 %

4 1 .2 %

12.5%

18.5%

2 9 .0%

91 .8%

81 .8%

8 2 .1%

86 .8%

6 5 .7 %

75 .0%

3 8 .9 %

56 .2%

D one an ythin g to s p ite th e o th e r

7 9 .5%

5 9 .1%

7 4 .5%

7 4 .7%

52 .9%

4 3 .8%

4 6 .3 %

4 9 .3 %

H ave th re a te n e d to hit or th ro w
s o m e th in g at th e o th e r one
H ave th ro w n or s m a s h e d or hit
s o m e th in g
H ave th ro w n s o m e th in g at the
o th e r one
H ave p ushed, sh o ve d or
g ra b b e d th e o th e r
H ave sla p p ed th e o th er

39 .2%

14.3%

50 .0%

3 9 .7%

13%

5.9%

10.9%

11.3%

4 4 .6%

33 .3%

55.4%

4 7 .0 %

10.1%

17.6%

5.5%

9 .2 %

21 .6%

19.0%

4 1 .1 %

2 8 .5%

2.9%

0%

1.8%

2 .1 %

4 7 .3%

2 3 .8%

6 2 .5%

4 9 .7 %

17.4%

5.9%

5.5%

11.3%

2 5 .7%

14.3%

39 .3%

2 9 .1%

1.4%

0%

3.6%

2 .1 %

H ave kicked, bit o r hit w ith a fis t

2 0 .3%

14.3%

4 1 .1 %

2 7 .2%

2.9%

0%

3 .6 %

2 .8 %

H a ve hit or tried to hit w ith
s o m e th in g
H ave b eat up th e o th e r one

20 .8%

9.5%

4 1 .1 %

2 6 .8%

2.9%

0%

5.5 %

3.5%

H a ve th re a te n e d w ith a knife or
gun

5.4%

0.0%

19.6%

10.0%

0%

0%

1.8%

0.7%

5.4%

14.3%

19.3%

11.8%

0%

0%

1.8%

0 .7 %

As table 16 shows, despite most participants having discussed the issue
calmly (69.3%), when the last three months were examined, there was a large
divergence by conflict classification (23.6% for high, 35.3% for moderate, and
53.7 for low conflict). Conversely, although overall whether the participants
got information to back up their side differed by conflict classification, with
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participants tending to get more information the higher the level of conflict,
there was little association when only the last 3 months were examined. A
similar result was found for whether they brought someone in to back up
their side. Interestingly, whether the participants insulted or swore at the
other party tended to be higher for low conflict when asked whether it
happened at all, yet when the last 3 months were examined, the reverse was
found (this was similar to whether they had threatened to hit or throw
something at the other, and whether they had actually thrown or smashed or
hit something, whether they had thrown something at the other one, whether
they had pushed, shoved or grabbed the other). Only a slight difference was
noticeable for whether they had sulked or refused to talk, with higher level of
conflict being associated with having sulked more, with the reverse situation
occurring in the last 3 months. However, a clearer finding was noted for
whether they or the ex had cried, with lower levels of conflict being
associated with more crying both overall and whether it had occurred in the
last three months. A similar finding was also found for whether they had
done anything to spite the other. Finally, whether they had slapped the other,
kicked, bit or hit with a fist, hit or tried to hit with something, beat up the
other one, and having threatened with a knife or gun was higher for high
conflict both in terms of whether it had occurred and whether it had occurred
in the last 3 months.
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Table 17 below outlines the findings in relation to the level of conflict the
participants perceived was in the relationship during the 12 months prior to the
separation.

Table 17: Perceived level of conflict in 12 months prior to separation by conflict classification
high level
moderate level
low level
none

Low
Moderate High
Total
40.0%
33.3% 41.4% 39.6%
28.0%
28.6% 37.9% 31.8%
26.7%
14.3% 13.8% 20.1%
5.3%
23.8%
8.4%
6.9%

Table 17 demonstrates that participants tended to perceive either a
moderate or high level of conflict in the 12 months prior to separation
(median = moderate level). Interestingly there was little difference across the
conflict groups (median = moderate for all groups) regarding the perception
of high level of conflict. Therefore the findings do not offer any clear
evidence that perceived level of conflict is related to conflict classification.

Table 18 below shows the findings in relation to the p erceived level of
co n flict cu rre n tly in the relatio nship.

Table 18: Perceived level of conflict currently in the relationship by conflict classification
High
Moderate
Low
None

Low
Moderate High
37.0%
45.0% 50.9%
21.9%
35.0% 14.0%
27.4%
20.0% 22.8%
13.7%
0.0% 12.3%

Total
43.3%
20.7%
24.7%
11.3%

As table 18 shows, despite the finding that there was little relationship
between the level of conflict and perceived level of conflict over the 12
months prior to separation, there is a relationship between level of conflict
and perceived level of current conflict, with the median category for high
conflict being high perceived conflict, in contrast to the moderate and low
categories, which both had a median of perceived ‘moderate’ conflict. In
other words, a high level of perceived conflict is associated with being in the
high conflict group, and vice versa.
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Children
Table 19 below highlights the findings regarding whether the participants
felt that their children were coping with the family changes:
Table 19: Whether participants felt their children were coping with the family changes by
conflict classification
C o n flic t C la s s if ic a t io n
Low

M o d erate High

T o ta l

V e ry w ell

1 6 .40 %

10.50%

2 7 .8 0 %

19.90%

C o p in g w e ll

3 0 .1 0 %

3 6 .80 %

16.70%

2 6 .0 0 %

C o p in g m o d e ra te ly

3 4 .2 0 %

3 1 .60 %

3 3 .3 0 %

3 3 .6 0 %

C o p in g p o o rly

12.30%

2 1 .1 0 %

11.10%

1 3 .00 %

6 .8 0 %

0

11.10%

7 .5 0 %

C o p in g v e r y p o o rly

As Table 19 highlights, there is no clear relationship between the two
variables, with the median falling on the ‘coping moderately’ category for all
conflict groups. However, it is worth noting that there is a strong discrepancy
in the ‘very well’ category, with participants in the high conflict group being
far more likely to state that the children were coping well with the family
changes ( 2 7 . 8% ) compared with the two other groups (1 6.4% for low, and
10.5% for moderate). In other words, the distribution for the high conflict
group, although having a similar central tendency, is skewed more towards
the ‘very well’ end of the scale compared with the two other groups, which
are distributed more evenly.
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The findings in relation to how the partners dealt with child rearing practices
are shown below:
Table 20: Perception regarding child rearing practices by conflict classification
L e v e l o f c o n flic t
Low

M o d e ra te

H ig h

T o ta l

5 1 .4 %

4 5 .0 %

3 4 .0 %

4 4 .1 %

3 9 .4 %

3 5 .0 %

3 2 .7 %

3 6 .4 %

M y e x a n d 1 d e c id e d to g e t h e r w h a t r u le s to s e t fo r th e c h ild r e n

2 6 .1 %

2 0 .0 %

1 7 .0 %

2 1 .8 %

M y e x p a r tn e r a n d 1 n e a r ly a lw a y s a g r e e o n w h a t o u r c h ild r e n 's

4 1 .8 %

2 6 .3 %

1 7 .3 %

3 0 .4 %

r e s p o n s ib ilit ie s at h o m e s h o u ld b e
M y e x p a rtn e r a n d 1 n e a r ly a lw a y s a g r e e o n h o w to r e s p o n d to o u r

2 9 .9 %

1 6 .7 %

1 7 .6 %

2 3 .5 %

3 6 .2 %

4 2 .1 %

4 0 .0 %

3 8 .4 %

S o m e t im e s m y e x p a rtn e r r e a lly s p o ils th e c h ild r e n

4 0 .6 %

4 2 .1 %

5 4 .2 %

4 5 .6 %

M y e x p a r tn e r a n d 1 ra re ly a r g u e a b o u t th e c h ild r e n

3 6 .2 %

2 6 .3 %

3 0 .8 %

3 2 .9 %

A la rg e p o rtio n o f th e a r g u m e n t s 1 h a v e w ith m y e x p a r tn e r a re

1 6 .4 %

2 5 .0 %

1 5 .4 %

1 7 .2 %

5 .8 0 %

1 1 .1 %

1 3 .5 %

9 .4 %

M y e x a n d 1 a rg u e d m o r e fr e q u e n tly s in c e w e h a d c h ild r e n

5 0 .0 %

4 5 .5 %

5 2 .0 %

5 0 .0 %

O u r m a r r ia g e d iffic u lt ie s w e r e n o t b /c o f th e c h ild r e n

8 5 .9 %

8 1 .0 %

8 8 .2 %

8 6 .0 %

M y e x p a rtn e r a n d 1 c u r r e n tly a s s u m e e q u a l r e s p o n s ib ility fo r

2 6 .4 %

2 2 .7 %

1 3 .0 %

2 0 .9 %

M o s t o f th e w o rk in v o lv e d in c a r in g fo r th e c h ild r e n n o w fa lls o n m y
s h o u ld e r s

5 2 .8 %

6 1 .9 %

5 5 .8 %

5 5 .2 %

M y e x p a rtn e r d id n o t a s s u m e h is / h e r s h a r e o f th e d o m e s t ic w o rk
w h e n w e w e r e to g e th e r
M y e x p a rtn e r d o e s n 't d is p la y e n o u g h a ffe c tio n to w a r d s th e c h ild r e n

5 5 .4 %

6 5 .0 %

7 6 .0 %

6 3 .9 %

3 8 .0 %

5 5 .0 %

5 0 .0 %

4 4 .6 %

M y e x p a rtn e r s h o w s a g r e a t d e a l o f e n t h u s ia s m in o u r c h ild r e n 's

5 2 .2 %

4 4 .4 %

3 0 .4 %

4 3 .6 %

M y e x p a r tn e r a n d 1 r a re ly d is a g r e e o n w h e n o r h o w to p u n is h th e
c h ild r e n .
M y e x p a r tn e r a n d 1 try to s u p p o r t o n e a n o t h e r w h e n o n e o f u s
p r a is e s o r p u n is h e s th e c h ild r e n .

c h ild r e n 's r e q u e s t s fo r m o n e y o r p r iv ile g e s
M y c h ild r e n h a v e le a r n e d th a t if th e y c a n 't g e t s o m e t h in g fro m m e
th e y c a n o fte n g e t it fro m m y e x p a rtn e r

c a u s e d b y th e c h ild r e n
O u r c h ild r e n o fte n m a n a g e to d r iv e a w e d g e b e t w e e n m e a n d m y
ex

re a rin g th e c h ild r e n

in t e r e s t s a n d a c c o m p lis h m e n t s
M y e x p a rtn e r d o e s n 't s p e n d e n o u g h tim e w ith th e c h ild r e n

5 0 .0 %

6 3 .2 %

6 2 .0 %

5 6 .0 %

M y e x a n d 1 r a re ly d is a g r e e o n h o w m u c h tim e w e s h o u ld e a c h

3 1 .9 %

2 8 .6 %

2 4 .5 %

2 8 .8 %

h a v e w ith th e c h ild r e n

As table 20 shows, high conflict participants tended to have less positive
qualities regarding child rearing (‘ rarely disagree regarding punishm ent’ ,
‘support other parent when p u n ish in g ’ , ‘decide rules together’ , ‘agreement
regarding c h ild ’s requests’ , ‘ rarely argue’ , ‘ marriage problems not because of
children’ , ‘equal responsibility’, ‘enthusiasm in c hildren’ , ‘ rarely disagree
about time with children’), but membership of this group was related to more
negative qualities (‘child goes to other parent’ , other parent spoils children’,
‘ large portion of arguments caused by children’ , ‘child is a w edge’ , ‘ more
arguments since they had children’ , ‘ most work now on my s houlde rs’, ‘other
partner did not do share of domestic w o rk ’, ‘ not enough affection from other
partner towards children’ , and ‘ not enough time with c hildren’ . Therefore the
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findings show that higher conflict results in a greater negative perception
regarding child rearing practices (however note that the moderate conflict
category has discrepancies, thus the results are merely tentative).
Section 3 of Survey- Factors Contributing to the current situation
There was little relationship between level of conflict and perceived difficulty
of separation, with the median for the low and high conflict groups being the
‘difficult’ response (‘very difficult’ for moderate conflict).

However, whether or not participants believed that other people made things
worse was found to differ according to the level of conflict (46.7% ‘yes’
responses for low conflict, compared with 50.0% for moderate and 54.4% for
high conflict).

This effect however tended not to include the participants’ own solicitor, with
83.2% of participants stating ‘not at all’, when asked whether their own
solicitors were making things worse. Interestingly this varied slightly for the
high conflict group, with only 75.9% stating ‘not at all’ compared to the mean
of 83.2% across all the groups, resulting in a greater number stating ‘to
some extent’ (1 4.8% compared to the mean of 8.8%). However, the median
for each group still was the ‘not at all’ category.

In contrast though, whether or not participants believed that their ex
partner’s solicitor was making things worse was found to vary according to
the level of conflict. Although the median for the low conflict category was
‘to some extent’ compared with ‘moderately’ for the high conflict category,
the distribution tended to be weighed towards the ‘a great deal’ end of the
scale for the latter and to the ‘not at all’ end for the former. This is illustrated
in figure 5 below.
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Figure 5: Whether ex-partner’s solicitor is making things worse by conflict classification

to some extent

quite a tot

Extent solicitor is making things worse

Section 4 of Survey- Going to Court
There were more applicants than participants among the survey participants
(62.0% were applicants, 38.0% were participants). This was found to be
related to vary according to the level of conflict, with less applicants among
the low conflict group (56.9%) compared to the high conflict group (66.1%).
However the moderate conflict group had the most applicants (68.2%), thus
there was no clear relationship.

Similarly, in relation to whether going to court was perceived as making the
problem better or worse, it was found that the less high conflict group
members considered court as actually making the problem better compared
to the low conflict group (40.8% compared to 58.5%), and vice versa in
relation to perceiving court as making the problem worse (49.0% compared
to 41.5%), while the moderate conflict group actually had the least ‘better’
responses and the most ‘worse’ responses (37.5% and 62.5% respectively).
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Interestingly though, only high conflict group members stated that the court
did not affect the problem (1 0.2%).

However, a more definitive relation was found in relation to whether the
participants had been to counselling and mediation before. The results are
shown in table 21 below:
Table 21: Whether participants had been to counselling/mediation
classification

before by conflict

C o n flic t c la s s ific a tio n
Low

M o d e ra te

H ig h

T o ta l

B e e n to co u n s e llin g

5 4 .7 %

5 0 .0 %

6 9 .0 %

5 9 .5 %

B e e n to m e d ia tio n

16.0%

3 1 .6 %

3 3 .9 %

2 4 .7 %

As table 21 above shows, 59.5% of participants had been to counselling,
compared to 24.7% who had been to mediation. This was found to vary in
relation to conflict classification, with the number of participants having
attended both counselling and mediation increasing as the level of conflict
increased.
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Section 5 of Survey- The Settlement
T a b le 22 below show s the things that the participants had tried to settle the

dispute:
Table 22: Methods participants had tried to settle dispute by conflict classification
C o n flic t c la s s ific a tio n
Low

M o d e ra te

H igh

T o ta l

C o u n s e llin g o u tsid e the C o u rt

33.8%

35.0%

4 7.3%

39.0%

C o u n s e llin g in the C o u rt

35.2%

36.8%

61.8%

45.5%

M e d ia tio n o u tsid e the C o u rt

35.2%

36.8%

61.8%

45.5%

M e d ia tio n in sid e the C o u rt

15.7%

31.6%

27.3%

22.2%

S p o k e n to fa m ily

76.7%

75.0%

83.6%

79.1%
77.9%

S p o k e n to frie n d s

80.8%

70.0%

76.8%

T rie d to talk to the e x -p a rtn e r

95.9%

90.0%

94.6%

94.6%

A c c e p te d the situa tio n

60.9%

60.0%

68.5%

63.6%

R ead books

54.2%

66.7%

74.5%

63.5%

A s k e d fo r s o lic ito r's a d v ic e

86.3%

95.2%

94.6%

90.7%

U s e d a lc o h o l or d ru g s

5.0%

17.0%

12.3%

S p o k e n to a d o c to r

11.0%
38.4%

60.0%

61.8%

50.0%

G o n e on a h o lid ay

22.5%

23.8%

26.9%

24.3%

O th e r

14.7%

9.1%

15.5%

14.2%

A s table 22 shows, high c o n flic t p articip ants had tried c o u n se llin g and
m ed iatio n (both insid e and o u tsid e the court) more than the low co n flict
participants, sp ok en to family, accepted the situation, had read m ore books,
had asked for s o lic it o r ’ s advice, used alcohol or d rug s, had sp ok en to a
doctor, or had gone on holiday. T h is was m ost p ro m in e n t for having had
co u n se llin g in the court, m ed iatio n o u tsid e the court, and having sp ok en to a
doctor. However, they tended not to speak to friends.
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Table 23 below summarises the findings in relation to the perceived

likelihood of a settlement happening.
Table 23: Perceived likelihood of settlement by conflict classification
C o n flic t c la s s ific a tio n
Lo w
H o w like ly d o you s e e a
se ttle m e n t h a p p e n in g ?

M o d e ra te

H igh

T o ta l

9.9%

42.9%

2

12.7%

9.5%

14.9%

13.0%

38.1%

24.1%

27.4%

N o t at all likely

31.5%

22.6%

3

26.7%

4

15.5%

4.8%

9.3%

11.6%

V e ry likely

35.2%

4.8%

20.4%

25.3%

The median response for low conflict was 4, 2 for moderate conflict, and 3
for high conflict. Putting aside the moderate category though, when the
distribution is examined, it is clear that the high conflict participants tended
not to perceive a settlement, while low conflict participants tended to
perceive one. Therefore the results tentatively suggest that the perceived
likelihood of settlement is associated with conflict classification.
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Section 6 of Survey- The Future

All of the questions in this section are open-ended and will be dealt with in
the qualitative results.

Final question

Table 24 below highlights the findings regarding the statement that
participants thought best fit their situation:
Table 24: Statement that best fits by conflict classification
Low
It's up to m e to p ro te c t th e ch ild re n

M o d e ra te
1 2.3%

2 0 .0 %

H igh

T o ta l
19.0%

1 5.4%

I'm th e ir parent. T h e o th e r p a re n t w a s n e v e r there.

4 .6 %

0 .0 %

0 .0 %

2 .6 %

D o you e x p e c t m e to g ive th e o th e r p a re n t w h a t th e y w a n t?

3 .1%

10.0%

2 .4 %

3 .4%

T h e o th e r p a re n t d o e s n 't d e s e rv e th e m

0 .0%

0 .0 %

2 .4 %

0 .9%

Y ou h ave to let b yg o n e s be b y g o n e s
th e ch ild re n a re th e im p o rta n t o n e s
I'm hurting. M y ex is guilty.
W h a t can 1 do?

3.1%

0 .0 %

7 .1%

4 .3 %

4 3 .1 %

4 0 .0 %

4 0 .5 %

4 1 .9 %

3 .1%

0 .0 %

0 .0%

1.7%

1.5%

0 .0%

2 .4 %

1.7%

I'm p ursuin g th e u n w in n a b le ju s t c a u s e

1.5%

0 .0 %

0 .0%

0 .9 %

W h e n th ey a re o ld e r 1 w a n t th e m to k n o w 1 tried

6 .2 %

10.0%

7 .1%

6 .8 %

S o m e o n e has to do th e rig h t thing

4 .6 %

0 .0 %

0 .0 %

2 .6 %

th e o th e r p a re n t s p e n d s th e child s u p p o rt

1.5%

0 .0 %

4 .8 %

2 .6 %

T h e o th e r p a re n t has a n e w p a rtn e r

3.1%

0 .0%

0 .0%

1.7%

12.3%

2 0 .0 %

14.3%

13.7%

A n o th e r s ta te m e n t g e n e ra te d by p a rtic ip a n t

As table 24 shows, the favoured response was ‘The children are the
important ones’. There was a slight effect for ‘it’s up to me to protect the
children’, with less low conflict participants indicating that this statement fits
best compared to high conflict participants (1 2.3% compared to 19.0%), but
there was no other clear effect.
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APPENDIX 6
HIGH CONFLICT IN-DEPTH INTERVIEW QUESTIONS

This is the list of questions asked of the in-depth interviewees. This is not an
exhaustive list of questions, nor was it followed precisely. It is rather an
indication of the issues that were covered.

THE CURRENT SITU A TION

Is the court case still going ahead?
What are the current difficulties? (What is the dispute about?)
Will you go to a final court hearing? (With a judge) When?
Will you have a lawyer and/or a barrister to represent you?
How much do you estimate that will cost?
You must feel strongly about the issue to bear that cost?
Please comment.
How do you account for the fact that you have been unable to resolve
the difficulties?
Do you think you are playing any part in prolonging the conflict?
Have you talked to the kids about what's going on?
What is the opinion of your significant others?
('What do your family, friends, new partner think about this?)

YOUR HEALTH
Is the worry of this affecting your sleeping or eating?
How do you feel when you wake up in the morning?
Is it affecting your health in any way, for example headaches,
more colds, accidents etc.?

438

Is it affecting your moods or emotional health?
Are you smoking, drinking or using drugs more than before in order
to cope?
Have you seen a doctor about your health problems associated with
the separation and its aftermath? Please specify.
Is your work affected? (What work do you do?) Did you give up work
because of this?
Do people at work know about your court matter/family problems?
Is it affecting your relationships with other people?
Is it affecting your activities?
What has helped you to adjust?
What things have you tried to get things off your chest and feel better?

THE SEPARATION
Whose decision was it to separate?
How long is it since the separation now?
How did the separation occur?
How was that for you?
How did the other person take it?
How long did it take you to get over it? (That is, if you are over it)
Was there violence or any other dramatic incidents at the time of the
separation?
Has a restraining order been taken out? By whom? How has that
affected your life?
Were other people involved, or did they have a say, in the separation?
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THE RELATIONSHIP
How important was this relationship to you?
How old were you when you partnered?
Was it your first serious relationship?
What went wrong in the relationship?
What kinds of interactions do you have with your ex-partner now that
would tell me that there is still conflict?

THE CHILDREN
How young was your youngest child at the time of separation?
Has your relationship with the children changed as a result of the
conflict?
What kind of relationship do you have with the children now?
What arrangements are there for you (or the other parent) to see the
children?
How did the children cope with the separation?
What do the children say about the court case?

THE CONFLICT
Would you say there is ongoing conflict?
How long has it been going on? (explore emotional, legal, physical
aspects)
Is there anything I would notice about you and your ex that is different
from other separated couples?
When will the conflict end?
Is there a way out?
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Are you satisfied about the way s(he) manages the children when they
are with her/him?
By what means do you two communicate information to one another?
Who else is involved in the conflict? In what way?
What emotions do you experience in relation to the conflict/when you
come into contact with the other person?

THE LEGAL SYSTEM
Do you have a lawyer?
What is s(he) like? What words could you use to describe him/her?
In what ways has s/he helped?
What have the meetings been like?
What sorts of things have you talked about?
In what ways has s(he) made things worse?
What is your view about the Family Court generally?
Is there anything you would like to tell the Family Court?

THE FUTURE
How is your life now?
What are your plans?
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APPENDIX 8
PREDICTIONS OF HIGH CONFLICT USING PARENT
COUPLES

Couple # 91 & 92
This couple has five children (two are adults) and are separated under the
one roof after a twenty-five year marriage.

It is not clear from the applicant father’s (B) brief answers what he is
seeking, but the mother’s responses indicate that he is seeking
residence of the three dependent children. He mentions the wife’s new
partner as making things worse (she brings up the husband’s jealousy
in her survey). He says that the wife is uncompromising about access.
He does not feel she will compromise during the negotiations. Both
parties expect the conflict will take about a year to resolve (i.e. the
time frame will be driven by court process).

The participant mother has been separated under the same roof for
four years because she cannot afford to move out. She believes the
father to be violent and intimidating and hopes going to court will put
a stop to this. The children are showing signs of distress, and some
are aligning with their father. She says that the father wants full
custody of all the children and also to stay in the family home. She has
a strong need to start a new life.
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Parent-Couple #91 & 92
P o in t o f E ntry

Behaviour

Intensity

Time

T h e p a re n ts a re s e p a ra te d

S h e fin d s th e f a th e r je a lo u s

T h e y h a v e b e e n s e p a r a te d

u n d e r th e s a m e r o o f a fte r a

a n d in tim id a tin g . S h e

u n d e r th e s a m e r o o f fo r fo u r

tw e n ty -fiv e y e a r m a rria g e .

n o m in a te s ‘m o n e y , v io le n c e

y e a rs.

a n d j e a l o u s y ' a s th e th in g s in

M o th e r

T h is u n s a tis fa c to ry

th e h is to r y o f th e r e la tio n s h ip

a rra n g e m e n t h a s p e rs is te d fo r

th a t m a k e it d if f ic u lt o r p a in f u l

s o m e tim e b e c a u s e th e m o th e r

now .

c a n n o t a ffo rd to m o v e o u t.
S h e w a n ts to ‘b e fre e to b e . ’
T h e c h ild re n a re ta k in g s id e s .
H e is u p s e t a b o u t th e m o th e r ’s
b e h a v io u r - h e r ‘flirtin g ,
a f fa irs , d e c e it’, h e r n e w
p a rtn e r.

F a th e r
G o in g to c o u r t h a s ‘m a d e th e
s ta k e s h ig h e r .’

F o llo w -u p

M o th e r

S a tisfie d w ith

B e lie fs about

o u tc o m e?

future c o n flic t

P red iction o f

L on gitu d in al

litig io u sn e s s/

datab ase fo llo w -

o n g o in g hi-c

up

S h e is v e ry u p s e t w ith

S h e in te n d s to g a in

T h e r e is a h ig h ris k o f

T h i s m a t t e r s e t t le d

th e o u tc o m e b e c a u s e

re s id e n c e o f th e c h ild

f u r th e r litig a tio n .

q u i c k l y , in t w o

th e re is a s p lit
re s id e n c e s itu a tio n , in

w h o is c u r r e n tly
liv in g w ith th e fa th e r.

m o n th s.

w h ic h th e c h ild re n a re

T h is e ase re p re se n ts

s e p a ra te d .

a ‘ f a l s e p o s i t i v e ’ ie.
th e re w e re
i n d i c a t i o n s t h a t it
w o u ld t u r n in to a
h ig h c o n f lic t c a se b u t
it d i d n o t .

H e is d is s a tis f ie d w ith
th e s p lit re s id e n c e

H e in te n d s to r e tu rn to
c o u rt to o b ta in

s itu a tio n . H e h a s a

re s id e n c e o f h is

s tr o n g b e lie f th a t

y o u n g e s t c h ild .

c h ild re n s h o u ld n o t b e

F a th e r

s e p a ra te d fro m th e ir
s ib lin g s .
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Outcomes:
Surprisingly the matter settled in 2 - S months. The wife said this was
because she saw the chance of obtaining the money to move out.
Neither party is satisfied with the outcome. The husband said he
obtained residence of two of the three dependent children but also
wants residence of the child who is residing with the mother. He fully
intends to return to court.

She is also dissatisfied with the outcome and also intends to obtain
residence of an additional child, although it was not clear whether
through Court or through convincing the child to live with her. She is
living six houses away from her husband now and finds her privacy
invaded. She may move out of Sydney to Wollongong.

This matter has a high probability of returning to Court. There are
conflictual dynamics and outstanding conflicting interests. However the
matter did settle quickly by consent. This case illustrates how divorce is a
process, and events may have to occur in stages. The parties have
completed stage one, which was a major one, extricating themselves from
the unviable situation of being separated under the one roof and creating
two bi-nuclear families. The mother needed to remove herself from the
intolerable situation that she had endured for four years of being separated
under the same roof. She settled the case quickly so that she had the means
to do this. It seems that both parents feel they needed to address the
separation and parenting issues in stages. They both want to change the
current custody situation in their favour. What would prevent this couple
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returning to court is if they become aware that the children have strong
wishes in relation to custody.

There was no further litigation.

Couple # 9 & 10

The applicant mother is separated under the same roof with her
husband who she says has ‘a problem with his sexuality’. She wants
to move to the country with the children to start a new life. She feels
her husband is delaying things with his solicitor. There is not a history
of problematic interactional behaviour and the mother’s emotional
intensity is not high. However, relocation may be an emotive issue for
the father.

The participant father was very emotional in his defensiveness,
especially as relates to his wife. He also feels under attack from some
extended family members. He has sought counselling through work
because of perceived shortcomings and feels good about the
‘cognitive restructuring’ he achieved. He wants to do a Ph D. He seeks
50% time with his children, perceiving his wife wanting severely limit
his time with the children. He sees the conflict lasting ‘forever’ (high
emotional intensity). From the husband’s presentation alone, there
could be high conflict.
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Parent-Couple # 09 & 10
P o in t o f E n try

M o th e r

Behaviour

Intensity

Time

T h e p arties are sep arated u n d e r
th e sam e roof.

Low em o tio n a l intensity

N o p rev io u s history

T h e m o th e r w an ts to relo cate
th e c h ild ren to th e country.
She claim s th e fa th e r 'h a s a
p ro b lem w ith his sex u a lity .’

F ather

H e p erceiv es th e m o th e r as
w a n tin g to sev erely lim it h is
tim e w ith th e ch ild ren ,
w h ereas he w an ts 5 0 % o f th e
tim e w ith them .

High em o tio n al intensity. He
is very d efen siv e and angry
about the m o th e r’s criticism o f
him.

F o llo w -u p
S a t is f ie d w ith

B e lie fs abou t

o u tc o m e?

fu tu r e c o n f lic t

Y es, very satisfied.

A t th e tim e o f the
su rv e y she th o u g h t
th a t th e co n flic t w ould
la st fo r m onths and
m o n th s ’. H ow ever, at
th e follow -up
in terv iew she w as
m o re o p tim istic a b o u t
re so lv in g future
c o n flicts.

M o th e r

Y es, very satisfied.

F ather

P r e d ic tio n o f

L o n g itu d in a l

lit ig i o u s n e s s /

d a ta b a s e f o l lo w -

o n g o i n g h i-c

up

T here is a low risk o f
fu rth er litigation.

N o f u r t h e r lit ig a t io n .

T h is m atter took 11
m o n th s to resolve.

A t th e o utset, the
fath er th o u g h t the
c o n flic t w ould last
‘fo re v e r.’ H ow ever,
th e fo llo w -up
in terv iew revealed
th a t th in g s the
p a re n tin g
arra n g e m e n ts w ere
w o rk in g w ell. H e is
now o p tim istic a b o u t
re so lv in g future
conflicts.
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Outcomes
They reached a settlement by consent seven months later. Six months
down the track the wife says the arrangements are working well. She
believes they will be able to solve future conflict. They are flexible
now, the husband is much more relaxed, they are co-operating
around parenting issues. There was no mention of the proposed
relocation.

The husband was also happy about the agreement and says it is
working well. He was full of praise for the counselling, feeling that he
had a chance to have his say.

The probability of returning to court, on the current presentation, is low.

Couple # 63 & 64
The applicant wife (TB) reports that here were constant arguments
during the marriage. She took out a restraining order against the
father. She cites instances of physical violence. However, she does not
see the conflict lasting for very long as her husband has indicated that
he wants an amicable settlement. She wants residence of both
children. Her responses were not highly emotionally charged.

The participant husband (AB) feels his wife is being obstructive,
restricting his contact with the children. He believes strongly that the
Family Court favours women, that it has ‘Victorian ideas’ and the
‘husband gets nothing’. He blames the Court for ‘ruining him morally,
financially and physically.’ He is displacing his anger onto the Court.
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Outcome
The matter settled quickly, in 3 - 4 months.
The husband is ‘very happy’ with the result. There is good
communication between the parties, and he now sees the children
every day because he drops them off to school and day-care. He
agreed to let his ex-partner and the children remain in the family
home because the children were born there. He has a new partner in
his life and seems very pleased about that - he says his only problem
now is juggling everything!

The mother is dissatisfied with both the process and the outcome. In
her view her lawyer was unprepared and inefficient. The resulting
adjournments cost her money. She was unhappy with the wording of
the agreement, as it lacked sufficient detail. Now the settlement is not
working. The conflict has re-emerged. Her husband broke into the
house and took some items. He has distressed the children by telling
them he may not be their father. They don’t want to buy their father a
Father’s Day present. She perceives her husband now as ‘jealous,
controlling and violent.’ She is not confident that they will be able to
resolve future conflicts.
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Parent-Couple # 63 & 64
P o in t o f E ntry

Behaviour

Intensity

Time

T here have been co n stan t
a rg u m en ts d u rin g the

Low em o tio n al intensity; she
is hopeful o f am icable
settlem ent.

T his is a re c en t sep a ra tio n (6
m o n th s) w ith no previous
co u rt h isto ry e x ce p t for the
re stra in in g order.

m arriag e.

M o th e r

She cites p h y sical vio len ce and
has taken o u t a restrain in g
o rd er ag ain st th e hu sb an d .
He believ es th a t his w ife is
try in g to o b stru c t his co n tact
w ith th e children.

Father

H ighly em o tiv e responses.
H e is d isp la cin g his an g er onto
th e C ourt.

H e stro n g ly believ es th at the
C o u rt is b iased ag ain st men.
He a n tic ip ates th a t the C ourt
w ill ru in him ‘m orally,
fin an cially and p h y sica lly .’

F o llo w -u p

M o th e r

S a t is f ie d w ith

B e li e f s a b o u t

o u tc o m e ?

fu tu re c o n f lic t

She is very
d issatisfied .

She d o u b ts she w ill be
able to resolve future
co n flicts w ith the
father.

She is u p set w ith her
in co m p eten t law yer
w ho has ad d ed to her
costs and d rafted an
in ad eq u ate agreem ent.
T he ag reem en t is
b re a k in g dow n.

H e is very satisfied as
he is seein g the
ch ild ren every day.

Father

C o n flic ts are startin g
to em erge.

P r e d ic tio n o f

L o n g itu d in a l

l it i g i o u s n e s s /

d a t a b a s e f o l lo w -

o n g o i n g h i-c

up

T here is a high risk o f
fu rth er litigation, but
it is difficu lt to p red ict
p recisely how m uch
litigation as it is a
recen t sep aratio n and
the instab ility m ay be
a fu nction o f that.

L itig a tio n sp a n n ed
six and a h a lf y e a rs.
T h e m ost recen t
m atters in volved
e n fo r c em en t
p r o c ee d in g s.

H e is h o peful o f
reso lv in g future
co n flicts.

He is in the
‘hon ey m o o n p h a se ’ o f
a n ew relatio n sh ip .

There are indications that this matter will definitely return to Court. It is
difficult to predict to what extent there will be further litigation, as at the
time of this application the parties had been separated for only six months
and the kind of interactional dynamics and instability described may be part
of the normal divorce transition.

It transpired that there was litigation ‘on and o ff for six and a half years.
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Couple # 154 & 155

This applicant mother has been separated for four-and-a-half years,
but has not been to the Family Court previously. Her complaint seems
to be that the father will not take enough responsibility for their child
and that his new partner causes trouble. She says she brought the
father to Court because he was ‘having it too easy’ (an apparently
facile reason). She has ‘no idea’ how long the conflict will last. She
thinks that the father may be obstructive because he is ‘stubborn’.

The participant father perceives that there has always been a high
level of conflict. She says that the conflict will last ‘indefinitely’
‘because of her nature.’ He sees his daughter weekly, but misses her
in a day-to-day sense.

Outcome
The matter settled in one month.
Ten months later the mother feels it is working well. She says that the
father ‘has come around’ and ‘has really settled down’. He has agreed
for their daughter to move with her to the Central Coast. This seems
to be a source of satisfaction for the mother.

The father is dissatisfied with the outcome because felt coerced by the
judicial officer into agreeing to a set of holiday contact arrangements
which are unrealistic for him because of his work commitments. He is
apprehensive about resolving future conflicts because his ex-wife has
recently been diagnosed as manic-depressive. He believes that she
wishes to move to Kempsey, a move that would drastically reduce his
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time with his daughter. He d oe sn’t know what to do. He has issues
with the child support payments.

Parent-Couple# 154 & 155
P o in t o f E n try

Behaviour

M o th e r

Intensity

Time

T h e m o th e r s a id s h e b ro u g h t

L o w . T h e a ffe c t a p p a r e n t is

T h is is th e c o u p le ’s fir s t

th e fa th e r to c o u r t ‘b e c a u s e h e

f r u s tr a tio n ; fr u s tr a tio n a t th e

a p p lic a tio n in th e F a m ily

w a s h a v in g it to o e a s y .’ T h is is
a n o d d a n d s e e m in g ly fa c ile

C o u r t, a n d a t th e f a th e r fo r n o t
g iv in g h e r c r e d it f o r h a v in g

C o u r t, a n d o c c u r s f o u r - a n d - a h a l f y e a rs a f te r s e p a r a tio n .

re a s o n .

w o rk c o m m itm e n ts a lso .
S h e p e r c e iv e s th a t th e r e is a
lo w le v e l o f c o n f lic t c u rre n tly .

T h e f a th e r p e rc e iv e s th a t th e re
is a h ig h le v e l o f c o n f lic t,
w h ic h w ill la s t in d e f in ite ly
b e c a u s e o f h is e x - p a r tn e r ’s

F ath er

p e rs o n a lity .

F o llo w - u p

M o th e r

P r e d ic tio n o f

L o n g itu d in a l

lit i g i o u s n e s s /

d a ta b a s e f o l lo w -

o n g o i n g h i-c

up

T h ere w as no

S a t is f ie d w ith

B e li e f s a b o u t

o u tc o m e?

fu tu re c o n f lic t

S h e is v e ry s a tis fie d
w ith th e o u tc o m e . S h e

S h e b e lie v e s th a t th e y
w ill b e a b le to re s o lv e

O n e p a r ty is v e ry
s a tis f ie d w ith th e

‘g a v e in a little b it,

fu tu r e c o n flic ts . It h a s

o u tc o m e a n d th e o th e r

b u t in th e e n d (s h e )

w o r k e d w ell f o r te n
m o n th s so far.

p a r ty is b e in g
a c c o m m o d a tin g at

T h e c u r r e n t d is p u te

g o t w h a t (s h e )
w a n te d .’

p re s e n t.

s e ttle .

T h e fa th e r h a s a g re e d

Low risk

fu r t h e r lit ig a t io n .

to o k th r e e m o n th s to

to h e r m o v in g o u t o f

overall.

S y d n e y w ith th e c h ild .

F ath er

H e is d is s a tis f ie d

H e is a p p r e h e n s iv e

b e c a u s e h e fe lt

a b o u t re s o lv in g fu tu r e

H o w e v e r, i f th e

c o e r c e d b y th e b e n c h

c o n f lic ts b e c a u s e h e

m o th e r m o v e s th e

in to a g r e e i n g to an

b e lie v e s th e m o th e r

c h ild to K e m p s e y ,

u n r e a lis tic s e t o f
a rra n g e m e n ts .

h a s re c e n tly b e e n

th e r e m a y b e f u r th e r

d ia g n o s e d as h a v in g a

litig a tio n .

H e fe a rs th e c h ild w ill

m e n ta l illn e ss.

re lo c a te to K e m p s e y .

Further litigation is likely if the mother relocates with the child to Kempsey.
The long-term outcom e was that there was no further litigation.
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Couple # 22 & 24

Applicant mother (KC), separated 14 months, sees the court is a way
of getting all the post-separation issues settled and being able to
move on. She is a police officer so probably values the legal system
and legal processes. She regrets that she used to be friends with her
husband and would ideally to stay friends. She experiences this time
as a sad part of their lives. The children are not playing any part in
the conflict, and from her perspective do not seem to be affected by it.
Some extended family members are making things worse. She sees
the conflict lasting only a few months, as ‘once all the issues divorce, custody and property are settled and finalised we can all get
on with our lives.’

The participant father (AC) is a man of few (written) words as there
were many omissions in his responses to the survey questions.
However I spoke to him by telephone before he completed the survey
and he told me that his marriage had broken down because his wife
had joined the police force and wanted to stay out drinking all night.
He is ‘not bitter but disappointed.’ After discussing his family
situation with a Salvation Army officer, who told him that you cannot
make someone do what they do not want to do, he decided to ‘stop
fighting’ and that he would try and settle the case. While he wishes it
(the separation) never happened, he has plans as he hopes ‘to get a
job and get back on his feet’. He can see nothing good about going to
Court. His wife’s work friends are making things worse. He is not
aware of any changes in the children. There is no previous history,
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low affect, no problematic behaviours. He does not answer the
question about how long he sees the conflict lasting.

The prediction is for a quick settlement with no further litigation.

Outcome
The father was the only one able to be followed up. The case settled
under a month and he is satisfied with the arrangements. He has their
seventeen year old child living with him. He said he had ‘plans for
what he was going to do with the kids when he was old’, so he can’t
say he is entirely satisfied. He never wanted to come to Court in the
first place. Counselling was good because ‘he wasn’t shot down in
flames like he usually is’.

Parent-Couple # 22 & 24
P o in t o f E n try

Behaviour

Intensity

f o r m a l is e t h e s e p a r a t io n

Time
N o p r e v i o u s h is t o r y in th e

T h e a p p l ic a n t m o t h e r w a n t s to
L o w in t e n s it y .

le g a l s y s t e m .

S h e s e e s it a s ‘s a d ’ .

T h e s e p a r a t io n t o o k p la c e

a r r a n g e m e n t s t h r o u g h t h e le g a l
p r o c e s s . S h e is a p o l i c e o f f ic e r .

M o th e r

14 months ago, an
acceptable time
frame to file for
divorce.
L o w in t e n s it y .
H e s e e s it a s ‘d i s a p p o i n t i n g ’ .

F a th e r
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Follow-up

P r e d ic t io n o f

L o n g it u d in a l

lit ig io u s n e s s /

d a ta b a se fo llo w -

o n g o i n g h i- c

up

N o f o llo w - u p p o s s ib le

T h e r e is a l o w r i s k o f

T h e cu rre n t case

w ith m o th e r.

fu r th e r litig a tio n .

t o o k o n e m o n t h to

S a t i s f i e d w it h

B e lie fs a b o u t

o u tc o m e ?

fu t u r e c o n f l i c t

s ettle.

T h e r e w a s no

Mother

fu r t h e r litigatio n .

H e is ‘ h a p p y e n o u g h ’
w ith th e
a rra n g e m e n ts .
A lth o u g h th e y d o n o t
a lw a y s g o to p la n ,

F ath er

th e re a re n o m a jo r
p r o b le m s .

There is a low risk of further conflict and future litigation.
The long-term outcome was that there was no further litigation.

Couple # 77 & 78
These people have been separated for six years with four children (two are
now teenagers) and have both repartnered. The mother has the primary care
of the four children. There has previously been a court hearing four years
ago. A file search indicates that this was for the divorce.

The applicant mother (AT) is unrepresented. She seeks a variation to
the original parenting orders and it appears that she wants to restrain
the father’s girlfriend from having contact with the children. She
perceives that there was a high level of conflict during the relationship
and there is a high level of conflict in the relationship currently. From
the Conflict Tactics Scale, there was serious (use of a weapon) physical
violence during the marriage. She believes the older two children ‘lack
interest in their father’ nor does the father show much interest in the
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children, in her view. The children are aware of their father’s lack of
interest and react with anger.

She believes the father is selfish. She

also believes that the father’s girlfriend is making things worse. She is
‘unstable’ and ‘uses obscene language’, often about the mother, and
threatens the mother through the children. The children ‘don’t want
anything to do with her.’ The mother will not let the children have
contact with the girlfriend until the matter is resolved. She hopes that
the Court will see this as the correct course of action, and will grant
the variations of contact orders that she seeks. She hopes that a
neutral third party will hear her concerns about her ‘ex-husband’s
inadequacies as a father.’ She wants him to stop thinking about
himself and focus on the children’s needs. She showed some
emotional intensity when describing how the father is ‘nasty and
vindictive and will stop at nothing to discredit me.’ He was violent
during the marriage and has remained difficult and abusive ever since.

The participant father OT) sees himself as having been harassed by the
mother for the past five years, and now finds himself with conditions
being placed on his contact with the children. Unlike the mother, he
perceives the current level of conflict as low. He tries to keep the
children out of the conflict. It’s not clear what outcome he is seeking,
but more globally, he hopes to get justice, get things out in the open
and get the orders he wants. His goal is to have a house suitable for
the children to stay over ‘at any time.’ Unlike the mother, there is not
a great deal of intensity in his responses.
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Prediction about future conflict - While the mother responds emotively in the
survey, the father’s responses lack emotional intensity. There appears to
have been physical violence in the marriage. It is concerning that this
dispute has flared up five or more years after the separation. However, it’s
more a ’rumbling’ than a ‘flare up’. The mother sees the conflict lasting
‘indefinitely’. The father doesn’t know how long it will last. My prediction
would be that this will ‘blow over’, particularly in view of the fact that the
conflict seems to be about whether the fathers’ new partner (who does not
appear to pose any real danger to the children) can attend contact or not. It
may be that the older teenage children gradually withdraw from contact.

Parent-Couple # 77 & 78
P o in t o f E n try

Behaviour

M o th e r

Intensity

Time

T h e m o t h e r is p u t t i n g

H ig h ly e m o t i v e r e s p o n s e s

It h a s b e e n f i v e - s i x y e a r s

c o n d it io n s o n t h e f a t h e r ’ s

c r it ic i s i n g th e f a t h e r fo r b e in g

s i n c e t h e s e p a r a t io n , b u t th e r e

c o n t a c t w it h t h e c h ild r e n

'in a d e q u a t e a s a f a t h e r ’ a n d

h a v e n o t b een cou rt

b e c a u s e s h e o b j e c t s t o h is

' s e l f i s h ’ a n d a l s o c r i t i c i s i n g h is

p r o c e e d in g s s i n c e th e d iv o r c e

g ir lfr ie n d .

g ir lf r ie n d fo r d e n ig r a t i n g th e

fiv e y e a r s a g o .

m o th e r .

T h e m o t h e r c l a im s t h e fa th e r

L o w le v e l o f i n t e n s i t y in

w a s v io l e n t d u r in g t h e

r e sp o n se s.

m a r r ia g e a n d t h a t t h e fa th e r
'w i l l s t o p at n o t h i n g t o

F ather

d is c r e d it h e r ’.
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F o llo w - u p

P r e d ic tio n o f

L o n g itu d in a l

lit i g i o u s n e s s /

d a ta b a s e f o l lo w -

o n g o i n g h i-c

up

T h e re w a s no
fu rth e r litigation .

S a t is f ie d w ith

B e li e f s a b o u t

o u tc o m e ?

fu tu re c o n f lic t

S h e is v e r y d is t r e s s e d

S h e b e l i e v e s it w ill

T h e f a th e r s e e m s

a t th e o u t c o m e . H e r

la s t ‘ in d e f i n i t e l y ’ . S h e

d is e n g a g e d fr o m th e

a p p l ic a t i o n w a s

s a y s th a t h e r e x -

c o n f li c t .

d is m is s e d .

h u sb an d ca n n o t agree

M o th e r

o n a n y t h in g ; th a t h e

H e is o p t i m i s t i c a b o u t

w a s v i o l e n t d u r in g th e

r e s o l v i n g fu tu r e

m a r r ia g e a n d h a s b e e n

c o n flic ts .

d if f ic u l t a n d a b u s i v e
e v e r s in c e .

T h e m o t h e r ’s
a p p l ic a t i o n w a s
d is m is s e d .

H e is v e r y s a t is f ie d ,

H e b e l i e v e s th a t t h e y

f in d in g t h e c o u r t

a r e c o m m u n ic a t i n g

T h e r e is a l o w r is k o f

p r o c e ss a p o s itiv e

m u c h b e tte r n o w a n d

fu r th e r lit ig a t io n .

e x p e r ie n c e .

th a t t h e y w ill b e a b le
t o r e s o l v e fu tu r e

F a th e r

c o n f li c t s .

Outcome
This matter settled in three months.
The mother was shocked and distressed by the outcome, which was
that her application was dismissed. Not having the benefit of legal
representation, it is possible that the orders she was seeking (to
address her e x -h u s b a n d ’s ‘ inadequacies as a father’) were unrealistic.
She said that the judicial officer ‘would not listen’ and that she was
‘ left deflated and wondering what went w rong.’ She felt intimidated
by the bench. She was also critical of the Court in that she felt it was
anomalous that she should have to comply with parenting orders,
making the children available for contact, but if the father was
unwilling or unable to access the children, then he was not punished.
She anticipates future conflict with the father because ‘ he continually
lets the children dow n.’
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The father was very pleased, not only with the outcome, but with the
court process. He said his experience was ‘very positive’. He felt that
coming to Court helped the parents to come to a compromise. They
are communicating much better now. He does not anticipate any
more problems.

There was no further litigation.

Couple # 55 & 56
This is a young Cambodian couple with their first child, who is three years
old. They have been separated for six months.

The applicant father seeks generous contact with his young son. He
seems in great emotional pain with the break-up of the family, which
is against his cultural beliefs. There is shame attached to the family
break-up. The values he expresses seem to be not what is good for
the individual but what is good for the family or group, and his wife is
going against those values. He is also very child focussed (says the
child is ‘not a toy’, child has a lot of anger inside which is being
expressed), he holds a lot of faith in the Court to give a good decision
which he will obey. He does not see the conflict lasting more than a
month or so.

The participant mother (RO) does not want the father to have contact
with the child. She believes the father is not responsible and also
does not love the child. She has conflict with her in-laws and
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extended in-law family. The migration experience has been hard for
her. She sees the conflict lasting until the child is 16 years old. This is
the hardest time she has ever had in her life.

Prediction about future conflict
While there is no previous history of litigation as this is their first child, there
is some emotional intensity expressed by both parties and the mother is
taking a ‘hard line’ on contact. She sees longevity of conflict. However, her
position is unsustainable, as there does not seem to be a case for ‘no
contact’. The extended family may align with the father and, if they do, may
exacerbate the conflict. If the case settles now, I predict there will be
litigation further down the track.

Parent-Couple # 55 & 56

Point of Entry
Behaviour

Intensity

C l a i m s th e fa t h e r ’ s f a m ily

H ig h ly e m o t iv e r e s p o n s e s in

It is a r e c e n t s e p a r a t io n , w ith

in t e r fe r e s , a n d h a s a lw a y s b e e n

su rvey.

n o p r e v io u s lit ig a t io n .

Time

o p p o s e d to h e r a n d a ls o

Mother

o p p o s e d to th e p r e g n a n c y .

S h e d o e s n o t w a n t th e fa t h e r to
h a v e c o n t a c t w it h th e c h ild
b e c a u s e h e is ir r e s p o n s ib le a n d
d o e s n o t lo v e th e c h ild .

H ig h l y e m o t iv e r e s p o n s e s . T h e
fa th e r h a s s tr o n g f a m ily
c u lt u r a l v a lu e s . H e is
e x t r e m e ly c h ild fo c u s s e d in h is

Father

r e s p o n s e s . H e h a s a lo t o f
fa ith in th e w is d o m a n d
a u t h o r it y o f th e C o u r t .
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Follow-up
S a t is f ie d w ith

B e li e f s a b o u t

o u tc o m e ?

fu tu re c o n f l ic t

Yes.

Mother

F a th e r

He is extrem ely
dissatisfied with both
the outcom e and the
process. He may go
overseas to escape the
distress o f his
situation.

P r e d ic tio n o f

L o n g itu d in a l

l it i g i o u s n e s s /

d a ta b a s e f o l lo w -

o n g o i n g h i-c

up

There is som e risk o f
further litigation.

T h e r e w as no
fu rth e r litig a tio n .

However, much
depends on the
father’s resp o n sew hether he does in
fact go overseas, the
im pact o f cultural
values etc.

Outcome
The case settled in one month.
The father is very unhappy with both the outcome and the process.
Although the case settled quickly, he believes he compromised too
much. He was hampered by legal costs, which were prohibitive. He
does not feel that the Court gives ‘enough study’ to each individual
case. He is having contact with the child every Sunday but believes
that this is not enough contact for someone who was the primary
caregiver (as he claims) and who believes that ‘My life is to live for him
only.’ He thinks he may go overseas to escape from the distressing
situation.

Although the mother wanted there to be no contact between the child
and his father, she is satisfied with the outcome. She said that the
counselling helped her and her husband discuss the issues.

There was no further litigation.
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