A TANGLED CRIMSON THREAD: THE COMPLEXITIES OF AUSTRALIA’S CITIZENSHIP HISTORY

The history of who is an Australian, at its heart, is a story of creating and controlling a white national identity. Such a narrative is not isolated to citizenship law but finds expression throughout the Australian political and legal system: in the emphasis on border control and the consequent migration regime;[footnoteRef:1] the attitudes towards non-white refugees;[footnoteRef:2] and the treatment of Aboriginal and Torres Strait Islander peoples.[footnoteRef:3] Australia’s citizenship law, although transplanted from the United Kingdom upon colonisation,[footnoteRef:4] was very much shaped by this particular form of racism and nationalism. In particular, the inconsistency between the formal grant of citizenship, and the understanding of Australian identity takes root in Australia’s racialized notion of identity.  [1:  See, eg, Mary Crock and Laurie Berg, Immigration, Refugees and Forced Migration (Federation Press, 2011) chs 2, 5; Louise Boon-Kuo, Policing Undocumented Migrants: Law, Violence and Responsibility (Routledge, 2018) 154-155.]  [2:  See, eg, Don McMaster, ‘Asylum-seekers and the insecurity of a nation’ (2002) 56(2) Australian Journal of International Affairs 279; Peter Gale, ‘The refugee crisis and fear’ (2004) 12(4) Journal of Sociology 321; Danielle Every and Martha Augoustinos, ‘Constructions of racism in the Australian parliamentary debates on asylum seekers’ (2007) 18(4) Discourse & Society 411.]  [3:  See, eg, Peter Prince, Aliens in Their Own Land (PhD Thesis, Australian National University, 2015) available at <https://openresearch-repository.anu.edu.au/handle/1885/101778> ch 1; John Chesterman and Brian Galligan, Defining Australian Citizenship (Melbourne University Press, 1999) ch 2.]  [4:  Victor Windeyer, ‘A Birthright and Inheritance, the Establishment of the Rule of Law in Australia’ (1962) 1 University of Tasmania Law Review 635, 636; Mabo v Queensland (No 2) (1992) 175 CLR 1, 80.] 

Determination of who is an Australian goes towards a substantive notion of citizenship, looking to a person’s attributes as a means of permitting inclusion.[footnoteRef:5] On the other hand, the exclusion of persons unwanted in the community is made easier if membership is based on a formal, dichotomous classification of citizen and alien.[footnoteRef:6] This essay examines the interaction between formal and substantive notions of citizenship in the Australian legal system in three stages critical to the formation of Australian nationality law. These are first, the behaviour of the colonies; second, in the creation of the constitution; and third, in the move towards a formal conception of Australian citizenship. The development of Australian citizenship law demonstrates the struggle between these notions as a consequence of the longstanding desire for an exclusive, white, national boundary. No clear theory of citizenship was wanted, nor needed, given the preference for a social appraisal of citizenry:[footnoteRef:7] ‘we know who we are’.[footnoteRef:8] [5:  Linda Bosniak, ‘Citizenship Denationalized’ (2000) Indiana Journal of Global Legal Studies 447, 452.]  [6:  Kim Rubenstein, Australian Citizenship Law (Thomson Reuters, 2nd ed, 2016) 19.]  [7:  Helen Irving, ‘Citizenship before 1949’ in Kim Rubenstein (ed) Individual Community Nation: Fifty Years of Australian Citizenship (Australian Scholarly Publishing, 2000) 5.]  [8:  Crock and Berg, above n 1, 21.] 


[bookmark: _Toc516208364]I COLONISATION
As Peter Prince discusses in his dissertation on alienage,[footnoteRef:9] at the time of colonisation, the formulation of citizenship – birthright nationality[footnoteRef:10] – was ignored in the determination of membership of Australia.[footnoteRef:11] For the colonies, the desire to exclude certain persons dominated the discourse surrounding membership, and resulted in the confused application of British law. This is most clear in legal treatment of Aboriginal and Torres Strait Islander peoples and non-Indigenous ethnic minorities.  [9:  Prince, above n 3.]  [10:  Irving, above n 7, 6.]  [11:  Prince, above n 3, 13.] 

Aboriginal and Torres Strait Islander peoples were, in practice, denied access to formal Australian membership despite the inheritance of law to the contrary. At law, citizenship was a matter of birthright; those born in Britain or one of her dominions were one and the same, bound by a singular tie of allegiance to the British sovereign.[footnoteRef:12] This was a firmly entrenched aspect of the British common law, dating from the 17th Century decision in Calvin’s Case.[footnoteRef:13] Further, upon the acquisition of territories, inhabitants became subjects of the British Crown.[footnoteRef:14] Although some commentators argue that the colonies acknowledged that Indigenous persons held the legal status of subject,[footnoteRef:15] debate within the colonies indicates that this issue was not resolved.[footnoteRef:16] At the very least, practice was confused. The 1829 decision of the New South Wales Supreme Court in R v Ballard,[footnoteRef:17] for example, held that Australian law had no ‘natural claim of… supremacy’ over Indigenous persons as they held no fealty to the Crown,[footnoteRef:18] a position reflected throughout the jurisprudence and practice of the colonies.[footnoteRef:19] The colonial courts, despite acknowledging the confines of the law,[footnoteRef:20] thus tended towards an interpretation that allowed the maintenance of a white national identity. [12:  Potter v Minahan (1908) 7 CLR 277, 320-321 (Higgins J) (‘Potter v Minahan’).]  [13:  Polly J Price, ‘Natural Law and Birthright Citizenship in Calvin's Case (1608)’ (1997) 9 Yale Journal of Law & the Humanities 73, 74.]  [14:  J W Salmond, ‘Citizenship and Allegiance’ (1902) 18 Law Quarterly Review 49, 55.]  [15:  Prince, above n 3, 50.]  [16:  See, eg, Peter H Russell, Recognising Aboriginal Title: The Mabo Case and Indigenous Resistance to English-Settler Colonialism (UNSW Press, 2006) 84; Lisa Ford, Settler Sovereignty, Jurisdiction and Indigenous People in America and Australia, 1788-1836 (Harvard University Press, 2010) 174. ]  [17:  R v Ballard [1829] NSWSupC 26, 13 June 1829, Macquarie University Division of Law, Decisions of the Superior Courts of New South Wales, 1788-1899 (‘R v Ballard’).]  [18:  R v Ballard (Dowling J).]  [19:  See, eg, R v Lowe [1827] NSWSupC 32; R v Murrell [1836] NSWSupC 35; R v Bonjon [1841] SW Sup Ct, Port Phillip District (16 September 1841) Macquarie University Division of Law, Decisions of the Superior Courts of New South Wales 1788-1899. See also Alan Pope, One Law for All?: Aboriginal People and Criminal Law in Early South Australia (Aboriginal Studies Press, 2011) 27.]  [20:  Prince, above n 63, 9; see, eg, John Jeffcott, Address to Grand Jury, 13 May 1837, quoted in Pope, above n 19, 13.] 

The courts also maintained a distinction between the legal status of white and non-white British subjects. The view under British law that ‘all the King’s subjects are members of one great society’[footnoteRef:21] precluded an explicit denial of membership. Rather, it manifested in the language used and the evidentiary burdens placed on persons of colour in establishing they were in fact British subjects. This is best seen in the treatment of Chinese immigrants.[footnoteRef:22] In a determination on a writ of acquisition, for example, the Queensland District Court held that ‘a Chinaman was prima facie an alien. That was to say it was taken for granted he was an alien unless he showed he was not.’[footnoteRef:23] As a result, in this particular case, although there was no evidence as to the birthplace or nationality of James Toro, he was assumed to not be entitled to membership in the Australian community – resulting in the reversion of his land to the Crown – due to his race.[footnoteRef:24] Similarly, in Chung Teong Toy v Musgrove,[footnoteRef:25] Toy’s Chinese ethnicity led to his immediate attribution as a ‘subject of the Emperor of China and owed allegiance to him and was not a British subject,’ without evidence of whether he was in fact born in China, or in a British dominion. The statutory regime operated similarly. Each of the colonies introduced laws restricting arrival, and, more subtly, the availability of opportunities to those who had.[footnoteRef:26] Although these exempted Chinese British subjects,[footnoteRef:27] in practice, it was assumed that Chinese persons fell under the Act unless he or she proved otherwise.[footnoteRef:28] The law thus allowed discrimination despite the formal status of subjecthood. Indeed, the ‘Father of Federation’ and then-New South Wales Premier, Sir Henry Parkes, noted that it was easier to ‘prevent the arrival of the immigrants than to discourage or harass them after they are arrived.’[footnoteRef:29]  [21:  Potter v Minahan, 320-321 (Higgins J).]  [22:  For details on the treatment of Pacific Islanders, see, eg, Prince, above n 3, ch 5.]  [23:  ‘Civil Sitting’, Capricornian (Rockhampton) 26 April 1902, 38, quoted in Prince, above n 3, 127.]  [24:  Prince, above n 3, 126-127. ]  [25:  (1888) 1 NSWLR 269.]  [26:  See, eg, Chinese Immigrants Act 1865 (Vic); Chinese Immigrants Regulation Act 1877 (Qld). See also Myra Willard, History of the White Australia Policy to 1920 (Melbourne University Press, 2nd ed, 1978) 42-43, 65-67.]  [27:  Willard, above n 26, 65.]  [28:  Prince, above n 3, 118-119.]  [29:  New South Wales, Parliamentary Debates, Legislative Assembly, 13 July 1881, 97 (Sir Henry Parkes, Premier), quoted in Kim Rubenstein, ‘Citizenship and the Centenary: Inclusion and Exclusion in 20th Century Australia’ (2000) 24(3) Melbourne University Law Review 576, 581.] 

This antagonism, and its realisation in law, ‘forged an ‘Australian’ sense of nationhood.’[footnoteRef:30] For the colonies, the formal status of citizenship was malleable so as to reflect the substantive understanding of membership of Australia, with this conflated to an Anglo-Celtic identity. Appropriately, and quite tellingly, the language of ‘citizen’ in the lead up to Federation was used in a social sense.[footnoteRef:31] The ‘citizen’ was a particular type of person rather than a status.[footnoteRef:32] Central to the Australian conception of membership was what Sir Henry Parkes labelled the ‘crimson thread of kinship’, uniting those born in Australia to those born in London:[footnoteRef:33] the commonality of the British race.[footnoteRef:34] [30:  Kim Rubenstein, Australian Citizenship Law in Context (Lawbook 2002) 38. ]  [31:  Helen Irving, above n 7, 5.]  [32:  Ibid 6.]  [33:  Sir Henry Parkes, ‘Opening Speech to the First Federation Convention’, Federal Government of Australasia (1890) 75.]  [34:  Elisa Arcioni, ‘Tracing the ethno-cultural or racial identity of the Australian constitutional people’ (2015) 15(2) Oxford University Commonwealth Law Journal 173, 176.] 

[bookmark: _Toc516208365]II THE CONSTITUTION
The colonies’ disregard for a consistent (and accurate) line of jurisprudence in favour of measures ensuring a white, and in particular, British, citizenry manifested in the Constitutional Convention debates, as well as the Constitution itself. The statements of the drafters are of particular significance given their future roles as political leaders and judges of the High Court.[footnoteRef:35] Not only did their views shape the Constitution, but also the legislation, policy and jurisprudence of the new Federation. [35:  Key comments are made by Sir Isaac Isaacs, Member of Parliament, Chief Justice of the High Court and Governor General; Sir Edmond Barton, Prime Minister and Justice of the High Court; Richard O’Connor, Senator and Justice of the High Court; Sir John Forrest, Member of Parliament, Minister for Home Affairs and treasurer, Charles Kingston, Minister for Trade and Customs and Member of Parliament; Sir John Quick, Member of Parliament; and Sir John Cockburn.] 

In the Constitution, the term ‘citizen’ only appears in s 44(i), in relation to ‘foreign subjects or citizens’. There is no use of the term in the context of Australian citizens.[footnoteRef:36] This is despite the attachment of rhetoric on citizenship to the Federation movement,[footnoteRef:37] the considerable discussion of the word in the Convention debates,[footnoteRef:38] and the inclusion of the word ‘citizen’ in the draft Constitution produced at the first Constitutional Convention in 1891.[footnoteRef:39] The decision not to use the word ‘citizen’ – references to the people governed by the Constitution rather adopting the language of ‘subject’,[footnoteRef:40] ‘person’ or ‘people’,[footnoteRef:41] ‘residents’[footnoteRef:42] and ‘electors’[footnoteRef:43] – was a deliberate choice,[footnoteRef:44] going towards the consciousness of the conflict between formal and substantive notions of citizenship.  [36:  Elisa Arcioni, ‘The people’ in the Australian Constitution: more than a vague and emotionally powerful abstraction (PhD Thesis, The University of Sydney, 2015) 13.]  [37:  Irving, above n 7, 6.]  [38:  Chesterman and Galligan, Defining Australian Citizenship, above n 3, 6; Kim Rubenstein, 'Citizenship and the Constitutional Convention Debates: A Mere Legal Inference' (1997) 25(2) Federal Law Review 295, 295. See, eg, Official Record of the Debates of the Australasian Federal Convention, Melbourne, 2 March 1898 (‘2 March 1898 Debates’); Official Record of the Debates of the Australasian Federal Convention, Melbourne, 3 March 1898 (‘3 March 1898 Debates’); Official Record of the Debates of the Australasian Federal Convention, Melbourne, 8 February 1898  (‘8 February 1898 Debates’).]  [39:  Draft Bill to Constitute the Commonwealth of Australia 1891 (cth) s 17]  [40:  Constitution ss 34, 117.]  [41:  Ibid preamble; covering clauses 3, 5; ss 7, 15, 24, 25, 41, 51(xxvi), 53, 89, 105, 127 (repealed).]  [42:  Ibid ss 75(iv), 100, 117.]  [43:  Ibid ss 8, 30, 34, 41, 123, 128.]  [44:  Rubenstein, 'Citizenship and the Constitutional Convention Debates’, above n 38. See also Arcioni, ‘The people’ in the Australian Constitution, above n 36 for an analysis of the terms used to refer to ‘the people’.] 

It was clear from the first Constitutional convention that the drafters wished to ensure that both state and federal governments could exclude undesirable minority groups from membership of the community.[footnoteRef:45] Persons from such a minority who were also British subjects due to their birth in a British dominion caused particular issues to the drafters.[footnoteRef:46] As British subjecthood granted Australian citizenship at law,[footnoteRef:47] a defined citizenship would have constitutionally guaranteed membership to undesired persons.[footnoteRef:48] Indeed, Isaacs noted that a definition would not have permitted distinction between ‘these people and ordinary Europeans.’[footnoteRef:49] The absence of a definition permitted state and federal Parliament to control who substantively was Australian without derogation from the prevailing view – and law – that membership was based on British subjecthood. Persons from minority groups explicitly fell outside this group. As Barton commented, Australia’s citizens ‘shall not be people of alien races.’[footnoteRef:50] The absence of a constitutionally defined citizenship further reflected the attitude that there was no need to make clear ‘the people’ of the Commonwealth.[footnoteRef:51]A substantive conception of citizenship therefore prevailed. It was not based on rights or loyalty but rather was social, underwritten by the understanding that to be an Australian was to be British, and, perhaps even more importantly, to be white.  [45:  Rubenstein, 'Citizenship and the Constitutional Convention Debates’, above n 38, 306.]  [46:  8 February 1898 Debates, above n 38, 665 (Forrest).]  [47:  Elisa Arcioni, ‘Citizenship’ in Cheryl Saunders, Adrienne Stone (eds), The Oxford Handbook of the Australian Constitution (Oxford University Press, 2018); 8 February 1898 Debates, above n 38, 665 (Barton); 2 March 1898 Debates, above n 38, 1752 (Quick), 1764-8; 3 March 1898 Debates, above n 38, 1785 (Forrest).]  [48:  Rubenstein, 'Citizenship and the Constitutional Convention Debates’, above n 38, 306.]  [49:  8 February 1898 Debates, above n 38, 669; 687 (Isaacs).]  [50:  3 March 1898 Debates, above n 38, 1786 (Barton).]  [51:  Chesterman and Galligan, Defining Australian Citizenship, above n 3, 7-8.] 


[bookmark: _Toc516208366]III TOWARDS AN AUSTRALIAN CITIZENSHIP
Restrictions on entry into Australia continued post-Federation.[footnoteRef:52] Indeed, the first enactment of the new Parliament following the appropriation bills was the Immigration Restriction Act 1901 (Cth), and with it, the beginnings of the White Australia Policy.[footnoteRef:53] The rhetoric underlying the Bill’s introduction related strongly to the creation of a national identity. The Attorney-General, Alfred Deakin, for example, commented that the Act was necessary because of ‘the instinct of self-preservation – for it is nothing less than the national manhood, the national character, and the national future that are at stake.’[footnoteRef:54] The maintenance of a white Australian nationality as a form of substantive belonging was thus in part exercised through border protection. The dictation test similarly was used as a method of excluding undesired racial groups.[footnoteRef:55] Any immigrant present in Australia for less than one (then amended to three) years could be required to sit the test, with the possibility of deportation if he or she failed.[footnoteRef:56] Moreover, the discretion over the conferral of formal membership through naturalisation reflected substantive notions of Australian identity. There was no formal Australian citizenship through legislation; rather, legal membership of the community was conferred at common law either by birth or by naturalisation as a British subject.[footnoteRef:57] This allowed maintenance of a white Australian identity. The Naturalization Act,[footnoteRef:58] for example, allowed an application for citizenship to be refused on any grounds.[footnoteRef:59] This effectively resulted in the exclusion of non-white persons from Australia.[footnoteRef:60]  [52:  See Crock and Berg, above n 1, 25-27.]  [53: Andrew Markus, ‘Of continuities and discontinuities: Reflections on a century of Australian immigration’ in Laksiri Jayasuriya et al (eds) Legacies of White Australia race, culture and nation (University of Western Australia Press, 2003) 175, 175.]  [54:  Commonwealth, Parliamentary Debates, House of Representatives, 12 September 1901, 4804 (Deakin).]  [55:  Crock and Berg, above n 1, 33.]  [56:  Ibid 28.]  [57:  Rubenstein, Australian Citizenship Law, above n 6, 65.]  [58:  Naturalization Act 1903 (Cth).]  [59:  Ibid  s 7.]  [60:  Paul Jones, Chinese-Australian Journeys, Records on Travel, Migration & Settlement 1860-1975 (National Archives of Australia, 2005) 17, cited in Prince, above n 3, 88.] 

Early decisions of the High Court similarly viewed citizenship as a method of exclusion.[footnoteRef:61] The High Court in Potter v Minahan, in determining whether a man born to a Chinese father and white Australian mother was an immigrant, used the language of ‘returning home’. Crock and Berg comment that the majority’s conclusion that Minahan was not an immigrant was likely influenced by his partially white heritage,[footnoteRef:62] especially given the difference in treatment from those who were entirely of Chinese descent.[footnoteRef:63]  Also of note is Isaacs J’s dissent, which expressly disregards birthplace in favour of consideration of whether a person was ‘a constituent part of the community known as the Australian people.’[footnoteRef:64] This test of ‘constituent part’ was later implicitly upheld by the majority in Donohoe v Wong Sau in their assessment that Wong Sau was not ‘returning home’ despite her birth in Australia.[footnoteRef:65] In that case, Isaacs J based his assessment that Wong Sau was not a part of the Australian community despite her birth in Australia on considerations of language, upbringing, education, and sentiment.[footnoteRef:66] To be a constituent part of the community, one had to be white, or an exceptional person of colour.[footnoteRef:67] This is also seen in the treatment of Aboriginal and Torres Strait Islander peoples. Although formally British subjects,[footnoteRef:68] in practice, Indigenous persons were excluded from membership of the Australian community and the privileges this conferred.[footnoteRef:69]  [61:  See also Rubenstein, ‘Citizenship and the Centenary’, above n 29; Crock and Berg, above n 1, ch 2.]  [62:  Crock and Berg, above n 61, 32.]  [63:  See, eg, Ah Yin v Christie (1907) 4 CLR 1428; Donohoe v Wong Sau (1925) 36 CLR 404 (‘Donohoe v Wong Sau’) cited in Crock and Berg, above n 1, 32.]  [64:  Potter v Minahan, 308.]  [65:  Donohoe v Wong Sau.]  [66:  Ibid 408.]  [67:  Irving, above n 7, 12.]  [68:  Rubenstein, Australian Citizenship Law, above n 6, 70.]  [69:  Ibid 71.] 

The concept of citizenship remained uncertain even after the codification of an Australian citizenship through the passage of the Australian Citizenship Act 1948. The Act granted citizenship to persons born in Australia[footnoteRef:70] or those naturalised under the Act.[footnoteRef:71] This was a ‘bare’ citizenship that neither altered nor defined substantive notions.[footnoteRef:72] As Chesterman and Galligan note, the only impact was the change in formal label from British subject to Australian.[footnoteRef:73] Indeed, substantive membership continued to be racial. The broad discretion granted to the Minister over admittance and deportation[footnoteRef:74] allowed the continuance of the White Australia Policy, established at Federation to exclude immigrants based on race.[footnoteRef:75]   [70:  Australian Citizenship Act 1948 s 10.]  [71:  Ibid s 14.]  [72:  Rubenstein, ‘Citizenship and the Centenary’, above n 29, 588.]  [73:  Chesterman and Galligan, Defining Australian Citizenship, above n 3, 5.]  [74:  Crock and Berg, above n 1, 35.]  [75:  Markus, above n 53, 183.] 

Further, formal citizenship did not confer membership of the Australian community, and naturalised citizens were expected to conform to Australian values and culture.[footnoteRef:76] As Arthur Calwell, then Minister for Immigration, commented in 1949, such activity would encourage persons to become Australian citizens in ‘a full sense’, beyond legal status.[footnoteRef:77] This culture continued to be distinctly Anglo-Celtic, and the creation of Australian citizenship did not change this position. Indeed, there was considerable reticence towards any change at all. Calwell’s 1945 proposal to create Australian citizenship ‘around which nationalist settlement could coalesce’ was not taken up.[footnoteRef:78] Further, the eventual codification of citizenship laws was the result of pressure from the British Conference, rather than an interest in creating an identity distinct from Britain.[footnoteRef:79] Emphasis was placed on maintaining Australia’s ‘British stock’.[footnoteRef:80] The relationship between British nationality and a distinct Australian one was made clear in debates, Calwell noting that codification would not make an Australian ‘any less a British subject’.[footnoteRef:81] [76:  Alastair Davidson, From Subject to Citizen: Australian Citizenship in the Twentieth Century (Cambridge University Press, 1997) 91-92.]  [77:  David Dutton, One of Us: A Century of Australian Citizenship (University of New South Wales Press, 2002) 150.]  [78:  David Dutton, Citizenship in Australia: A Guide to Commonwealth Government Records (1999), 14.]  [79:  Ann-Mari Jordens, Redefining Australians: Immigration, Citizenship and National Identity (Hale and Iremonger, 1995) 6.]  [80:  Kim Rubenstein, ‘‘From this time forward... I pledge my loyalty to Australia’: loyalty, citizenship and constitutional law in Australia’ in Victoria Mason and Richard Nile (eds), Loyalties: Symposia Series (API Network Press, 2005) 23, 26.]  [81:  Commonwealth, Parliamentary Debates, Representatives, 30 September 1948, 1062.] 

As such, there was no substantive change in the position of British nationals. Similarly, the legislation continued to confer British subjecthood status, equivalent to Australian membership. The creation of a class of ‘supranationals’ – a faux dual status, whereby one could be both a British subject and an Australian citizen – is emblematic of the dual identities of Australia at the time as both Australian and British. The only difference between British subjects and this new citizenship was the rights it conferred: movement, permanent residence and return.[footnoteRef:82] The formal status of British subjecthood thus continued, along with a British conception of Australian identity. Australian nationality existed, but was empty in meaning.[footnoteRef:83] Rather, the status was used to exclude persons of colour from membership. Policy also indicated the equivalency of the United Kingdom with an Australian identity. The 1954 census divided nationality into ‘British’ (either born in Australia or born elsewhere) and ‘non-British’, despite there being an Australian citizenship.[footnoteRef:84] In response to complaints that Australians must mark themselves as British, the Department of Immigration Secretary made representations to the effect that there was no real separate Australian nationality from that of the United Kingdom.[footnoteRef:85]  [82:  Dutton, Citizenship in Australia, above n 78, 15.]  [83:  Ibid 16.]  [84:  Australian Bureau of Statistics, ‘Census Silhouette’, Census of the Commonwealth of Australia, 1954, 20. ]  [85:  Tasman Heyes, Census Returns – Nationality, A432, 1961/3191, quoted in Dutton, Citizenship in Australia, above n 33, 20.] 

Furthermore, this conception of membership obfuscated the content of the formal status.[footnoteRef:86] Davidson argues that the focus of citizenship on conformity to an existing identity prevented the development of a rights-based notion of citizenship.[footnoteRef:87] Non-British migrants were expected to adopt a British identity. It was policy, for example, to mix non-British migrants with British migrants to ensure the former’s assimilation.[footnoteRef:88] Similarly, citizenship education campaigns were aimed at non-British migrants.[footnoteRef:89] The separation of membership and rights is particularly visible in the treatment of Aboriginal and Torres Strait Islander peoples.[footnoteRef:90] Although formally citizens under the Act,[footnoteRef:91] Indigenous persons were not considered members of the community, nor did they have access to consequential rights.[footnoteRef:92] Until the 1960s, for example, Aboriginal and Torres Strait Islander peoples could not vote, [footnoteRef:93] and their movement was heavily restricted.[footnoteRef:94] [86:  Davidson, above n 76, 92.]  [87:  Ibid.]  [88:  See, eg, Migrant Workers’ Accommodation Division, Department of Labour and National Service, ‘Policy – Mixing of British and Alien migrants’ (1951) SP446/1,51/4/669, cited in David Dutton, Citizenship in Australia, above n 78, 54.]  [89:  See Patricia Anne Bernadette Jenkings, Australian Political Elites and Citizenship Education for `New Australians' 1945-1960 (PhD thesis, The University of Sydney, 2001) 62.]  [90:  Rubenstein, Australian Citizenship Law, above n 6, 59.]  [91:  John Chesterman and Brian Galligan, Citizens Without Rights (Cambridge University Press, 1997) 119.]  [92:  Ibid.]  [93:  Ibid 156.]  [94:  Ibid 171. See also Mary Crock and Mike Butler, ‘Inside-Outsiders and the Constitution: How Australians’ right to travel was lost’ (2018) [upcoming].] 

From the 1970s, Australian identity began to move away from a racial focus. The coming to power of the Whitlam government in 1972 had brought a more inclusive attitude towards immigrants.[footnoteRef:95] Multiculturalism rather than assimilation became the dominant policy,[footnoteRef:96] and as such, social and cultural rights did not depend upon nationality.[footnoteRef:97] As Chesterman and Galligan suggest, however, multiculturalism did not aid the articulation of citizenship.[footnoteRef:98] Citizenship requires active identification of shared norms beyond passive tolerance,[footnoteRef:99] and so the lack of clarity surrounding nationality persisted, albeit in a manner with less emphasis on whiteness.  [95:  Dutton, One of Us, above n 77, 77.]  [96:  Dutton, Citizenship in Australia, above n 78, 48]  [97:  Ibid.]  [98:  Chesterman and Galligan, Defining Australian Citizenship, above n 3, 3.]  [99:  Ibid.] 

On the other hand, these changes brought with them the beginnings of a distinct Australian identity, which in turn would give way to a clearer understanding of citizenship. The move away from a British-focused national identity allowed Australian nationalism to grow.[footnoteRef:100] This, for example, is reflected in the shift in the language of membership; in 1969 Australians citizens ceased to be British subjects, rather retaining merely the status of British subjects.[footnoteRef:101] Furthermore, this shift created an environment where Australian citizenship could be better conceptualised in its own capacity. In 1973, the Royal Style and Titles Act[footnoteRef:102] was passed, removing all references to the United Kingdom from the title of the Crown.[footnoteRef:103] At the federal level, allegiance was to the Queen of Australia. As such, the Australian identity was formally distinguished from Britain,[footnoteRef:104] at least federally.[footnoteRef:105] The loosening of the connection between Australian identity and race made way for the development of a substantive notion of citizenship that could coexist with formal status. This continued with several indications of Australia’s legal independence. The United Kingdom, in R v Foreign Secretary,[footnoteRef:106] had noted that each dominion was ‘entirely independent’.[footnoteRef:107] 1984 amendments to the Citizenship Act removed British subjecthood status from formal Australian citizenship.[footnoteRef:108] Finally, the Australia Acts of 1986[footnoteRef:109] marked Australia’s formal separation from the United Kingdom.[footnoteRef:110]  [100:  Dutton, Citizenship in Australia, above n 78, 16.]  [101:  Ibid.]  [102:  Royal Style and Titles Act 1973 (Cth).]  [103:  Ibid  s 2.]  [104:  Arcioni, ‘The people’ in the Australian Constitution, above n 36, 216.]  [105:  Anne Twomey, The Australia Acts 1986: Australia's Statutes of Independence (The Federation Press, 2010) 453.]  [106:  R v Foreign Secretary; Ex parte Indian Association [1982] QB 892.]  [107:  Ibid 928.]  [108:  Australian Citizenship Amendment Act 1984 (Cth).]  [109:  Australia Act 1986 (Cth); Australia Act 1986 (UK) (‘Australia Acts’).]  [110:  Anne Twomey, ‘Independence’ in Cheryl Saunders, Adrienne Stone (eds), The Oxford Handbook of the Australian Constitution (Oxford University Press, 2018) 96, 110.] 

The formal status of citizenship also shifted in 1986, when the Australian Citizenship Act was amended to confer citizenship at birth only to those born to a parent with citizenship or permanent residency.[footnoteRef:111] It was no longer sufficient to be born on Australian territory to be part of the community. The decision to alter citizenship in this regard followed, and was prompted by, the high-profile case of Kioa v West.[footnoteRef:112] This case in part considered whether the citizen status of the daughter of persons unlawfully in Australia entitled her to procedural fairness.[footnoteRef:113] Although the argument was not accepted,[footnoteRef:114] the law was changed to prevent situations of persons in Australia unlawfully using the birth of a child as the basis for a claim to residency.[footnoteRef:115] This change reflects Parliament’s continued interest in preventing undesirable persons from membership. Birth in Australia was not enough to be part of its community formally nor in substance,[footnoteRef:116] leading to greater cohesion between these two notions. The conceptualisation of citizenship had thus, finally, begun to solidify.  [111:  Australian Citizenship Amendment Act 1986 (Cth).]  [112:   (1985) 159 CLR 550 (‘Kioa v West’).]  [113:  Rubenstein, ‘Citizenship and the Centenary’, above n 29.]  [114:  Kioa v West, 559, 588, 603, 629, 634.]  [115:  Commonwealth, Parliamentary Debates, House of Representatives, 27 May 1986, 4052 (Alan Cadman).]  [116:  See also Singh v Commonwealth (2004) 222 CLR 322.] 
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IV CONCLUSION
The clash between formal and substantive understandings of citizenship come as a consequence of Australia’s history of exclusion based on race. From even prior to Federation, a separate, Australian sense of identity was built from an understanding of Australia as British. Despite, and in many cases, because of, this particular sense of identity, formal citizenship, and the conditions of its conferral, was always at odds with the understanding of who was an Australian. This affected how the Constitution dealt with membership of Australia, and imbued Australian citizenship law and immigration policy for decades.
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