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ABSTRACT:

This thesis argues in favour of the present ‘hybrid’ Australian system of industrial relations, in which an
individualistic enterprise bargaining regime is underpinned by centralised, collective protections in the form of
the no disadvantage test, administered by the Australian Industrial Relations Commission, and with the possibility
of trade union representation. Such hybrid is adjudged to be the best means of gaining a flexible labour system,
which also effectively protects workers. That system is preferred to the alternatives, such as individual contracts,
underpinned by statutory minimum conditions.

Whilst the thesis argues in favour of the present system, it further advocates that the employee safeguards
must be fortified.  In this regard, the weakness of the no disadvantage test is not seen as its inherently
discretionary nature, but rather the fact that it requires the Commission to compare the proposed agreement to an
award, which may be obsolete at the time of making that assessment. It is submitted the benchmark should be
updated, for example, to reflect more recent agreemenis.

It was mentioned that the no disadvantage test is a broad discretion administered by the Australian
Industrial Relations Commission. As such, the test is codependent on the strength of thas institution. It is argued
that the role of the Commission in Australia’s labour system should remain central. Further, analysis of the
Commission’s application of the no disadvantage test is undertaken to demonstrate that the Commission applies
the test so as fo ensure It is o substantive protection for workers, whilst also allowing for innovative agreement
making.

As the no disadvantage test applies to both union and non-union collective agreements as well as
individual Australian Workplace Agreements (AWAs), the thesis examines the position of trade unions under the
Workplace Relations Act 1996 (so far as that relates to bargaining) and also the role of the Office of Employment
Advocate (OFA) in applying the no disadvantage test. Yet again, the view is taken that the efficacy of the test is
dependant on the supporting structures. While support is given for the retention of a non-union bargaining
stream, the thesis argues in favour of the fortification of the position of responsible unions when attempting to
negotiate union agreements. To that end, the thesis supports the interpretation of the freedom of association
provisions of the Workplace Relations Act 1996 given by Justice North in Belandra over that of Justice Kenny in
the BHP litigation. Further, it is argued thar a good faith bargaining jurisdiction should be reintroduced for the
Commission. As to the use of AWAs (especially for people in blue collar positions), it is argued that the secrecy
of the OEA makes the operation of the no disadvantage test hard to gauge, such that the OEA’s jurisdiction
should be handed to the Industrial Commission and the option of AWAs limited to only highly specialised
employees. It is further submitted that the definition of ‘duress’ should be amended to prohibit the use of ‘take it
or leave it AWAs. By so doing, employers AND employees will make the choice as to the appropriate vehicle to
govern their relationship and the no disadvantage test would have more strength. Such an approach would also
be more in keeping with the principal objects of the Workplace Relations Act 1996.

It is significant to note that this thesis is grounded on two basic propositions. The first is that there is a
power imbalance between worker and employer. The second is that such imbalance justifies intervention in the
contract of employment, such as the role provided for the Industrial Commission by the no disadvantage test and
scope for involvement of responsible unions. Such arguments are supported by over one hundred years of
scholarly writing.

In closing, it is important to note that this thesis deals with collective worker protections and not
safeguards, like wnfair dismissal laws. That is because the collective, systemic measures have the greatest
influence over the day-to-day lives of employees and determine the ‘say’ they have in actually setting their
standards of work. The thesis is also a legal, not socio-legal study. 1t is of enormous importance to note the legal
strength of the systemic protections — it is from those systemic measures that all socio-legal results flow. Likewise,
such legal analysis is the starting point for law reform.
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I. _CHAPTER ONE:

Introduction: Collective Worker Protections and the
“Rock Solid Guarantee”

The Rock Sclid Guarantee and the No Disadvantage Test:

On Monday, 8 January 1996, in a speech to the 28" Convention of the Young
Liberals at the Australian National University, Mr John Howard, who was then the

Jeader of her Majesty’s Opposition, uttered these famous words:

1 give this rock solid guarantee. Our Folicy will not cause a cut in the
take-home pay of Australian workers.”

This statement, made just prior to the calling of the 1996 Federal election was, by Mr
Howard’s own reckoning, a political ‘ploy’ or ‘tool'?  The Liberals had lost the
supposedly ‘unloseable’ election of 1993 in some part due to its Fightback Policy.3 This
latter policy espoused the direct negotiation of terms and conditions of employment

between employers and employees. It caused concern that there would be a reduction of

! Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 5. (Copy supplied by Prime Minister’s Office and on file with
author), Speech also cited in: Ron McCallum “Australian Workplace Agreements ~ An Analysis” (1997)
10 Austratian Journal of Labour Law 50-61 at 59; and first reported in: Lenore Taylor “Howard's
Guarantee: No Pay Cut” in The Australian (9 January 1996) at 1.

2 Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, § January 1996) 1-9 at 4. Further, in transcript of: the Hon. John Howard, Prime
Minister Speech to the Bennelong FEC (Sydney, 23 August 1996) 1-7 at 5, the Prime Minister said that the
assurance that “any person passing from an industrial award into a workplace agreement...would be
entitled to the same take-home pay as he or she would have received if he or she had remained in that
award” had “become notoriously known in the trade as a rock solid guarantee about income levels.”

* Liberal Party of Australia Fightback! It's Your Australia (Online Offset Printers, Canberra,1992) 1-67 at
38.



entitlements if workers were left to ‘fend for themselves’ — no express guarantee

preventing such reduction having been given.*

In 1996, Mr Howard gave that guarantee. But the guarantee was limited. It only
protected take-home pay (in the bargain compared to the award). Other conditions of
employment and the key structural features of the Australian systern were outside its
grasp. Indeed, Mr Howard insisted the industrial relations debate should centre on
structural change in Australian industrial relations, which would enable Australians to

gain “better work for better pay.”5

Essentially, Mr Howard was arguing that the decentralisation of the Australian
industrial relations system, already in place under the Industrial Relations Act 1988
enterprise bargaining laws, should be progressed - dramatically. That system already
allowed for direct agreements between employers and employees, both with unions
(certified agreements) or without union involvement (enterprise flexibility agreements-
‘EFAs’). But the latter were not widely used. Likewise, both types of agreement could
only take effect if certified by the Industrial Relations Commission. For such to occur,

the Commission had to be satisfied that the erms of the agreement, considered as a

* Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 4; and Lenore Taylor “Bullets removed from IR gun” The
Australian (Tuesday, 9 January 1996) 1 and 4.

3 Hon. John Howard MP Address to 28" Young Liberal Movemen: Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 4; and Lenore Taylor “Bullets removed from IR gun” The
Australian (Tuesday, 9 January 1996) 1 and 4.



whole, did not place the employee at a disadvantage compared to the award ( “the no-

disadvantage test”).

Mr Howard described EFAs as a “total failure™® that were “riddled with
inflexibility and complexity.”” He saw union involvement generally in the system as
“unwanted, uninvited and unnecessary;” and the certification process of the Commission
as “cumbersome.”® Consequently, he championed systemic change that would develop
the use of that non-union bargaining stream, lessen the power of unions and curtail the
role of the Australian Industrial Relations Commission.” The cornerstone of his new
system would be Australian Workplace Agreements {AWAs), in which unions could only
represent the employee if such invited them to do so (and could never be a party). AWAs
were not to be approved by the Commission. Instead they were Jodged with a new body
called the Office of Employment Advocate. The outline of the new system was in these

H
ferms: ¢

“...{Australian Workplace Agreements) will provide a flexible, less
complicated, direct mechanism for employers and employees to enter
into arrangements between each other which better promote the cause
of the enterprise.

8 Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 5.

7 Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 5.

% Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 5.

? Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 4.

'° Hon. John Howard MP Address to 28" Young Liberal Movement Convention {Australian National
University, Canberra, 8 January 1996) 1-9 at 5.



“They will of course need to observe a number of principles which 1
will spell out very, very clearly. To start with, take-home pay must not
be less than that prescribed under the Award and this will include
amongst other things, ordinary time earnings, overtime penalty rates
and leave loadings. So that if you worked the same hours during the
same time as if under the Award, you cannot be remunerated any less
than you would be remunerated under the Award. ..

“That agreement does not need to be approved by the Industrial
Relations Commission. That agreement will not involve a trade urion
as a party to the agreement, and the only circumstances in which a trade
union will be involved in that zgreement, or in the negotiation of that
agreement will be if the trade union is invited by the employees to
participate in the negotiations...

“It is the intention of the Coalition to establish a new office called the
Office of the Employment Advocate and the role of that will be to act
as a guardian for the rights of employees under workplace agreements.
It will also be available to provide advice to employers as well as
employees about the operation of industrial relations law generally and
most particularly, the operation of the law so far as it applies to the new
Australian workplace agreements, All workplace agreements will be
required to be filed with the Office of the Employment Advocate and it
will be open 1o any person under a workplace agreement who believes
that he or she has in some way been disadvantaged or not paid or
remunerated ander that workplace agreement in the same way as would
have been if that person had been covered by an award.

“It will be open to that person to go to the Employment Advocate and
without any expense to the person making the complaint, if there is a
case the Employment Advocate will pursue that case on behalf of the
aggrieved employee and recover any money that is owing to the
aggrieved employee in precisely the same way as money unpaid under
the provisions of existing industrial relations awards can be recovered
to the benefit of an aggrieved award employee...”

The speech also set out the further significant elements of the proposed raft of
reforms. Freedom of Association laws were to be introduced: removing from the
legislation the preference afforded to trade unionists; emphasising the right not to join a
union; and introducing enterprise unions. Secondary Boycotts prohibitions were to be
reintroduced into the Trade Practices Act (that is, s45D). The unfair distnissal laws were

also to be repealed.



In terms of the justification for these changes, Mr Howard placed the need for
labour market reform in the context of globalisation and trade. Despite her rich
endowments, Australia, he argued, was falling behind her neighbours in the Asia-Pacific
region. Referring to a system he later described as “arthritic, old fashioned...(and) the
biggest single impediment...to removing the speed limits on economic growth,"" Mr
Howard spoke of the Australian Industrial Relations system as one that *(owed) its
origins to the mores of pre-World War One Australia” and insulted the intelligence of
most workers by implying they were not capable of reaching agreements by themselves.

What was needed was greater flexibility facilitated by broad ranging reform.'?

Obviously, Mr Howard did win the 1996 election, and labour law reform was an
immediate, legislative priority. But, as Mitchell notes, his labour reform agenda,

although advanced, was not fulfilled:*?

“...In the lead up to the [1996 election] the [Liberal] Party revealed
very few specifics on its labour law platform. It made a generzl
promise, however, to the effect that awards would be retained and that
‘no worker would be worse off in overall terms’ as a result of any
labour market reforms.

! Hon. John Howard, Prime Minister Speech to the Bennelong FEC (Sydney, 23 August 1996) 1-7 at 4.

12 Hon. John Howard MP Address to 28" Young Liberal Movement Convention {Australian National
University, Canberra, & January 1996) 1-9 at 7.

'3 Richard Mitchell “Juridification and Labour Law: A Legal Response to the Flexibility Debate in
Australia” (1998) 14 International Journal of Comparative Labour Law and Industrial Relations 113- 135
at 122,



“It is necessary to appreciate the practical significance of this latter
commitment. The Liberal-National Party Coalition was elected to
power in 1996 with an overwhelming majority in the lower house (the
House of Representatives), but was in a minority in the upper chamber
(the Senate).  Conseguently, the government’s labour market
programme was subjected to close scrutiny by the minor parties in the
Senate, and the ‘no disadvantage’ commitment was utilised as the
yardstick against which much of its policy and subsequent legislation
was judged. As a result the Workplace Relations Act 1996, whilst
giving effect to the most far reaching changes ever made to the
compulsory arbitration law, was necessarily a compromise measure.”

The Argument of this Thesis:

The “compromise measure” to which Mitchell alludes is the present hybrid
system of labour law that we have in this country, today. That system retains many of
the key elements of the traditional, centralised system of conciliation and arbitration, but
waters them down and grafts onto them fundamental individualistic elements. While
such moves were begun under the former Industrial Relations Act 1988, the Workplace
Relations Act 1996 advances individualism to a greater extent than any previous reform.
Consequently, the current system retains the Australian Industrial Relations Commission,
but in a lesser role than it once occupied — it assures minimum standards are upheld,
rather than being the main driver behind working conditions. Obviously, the no
disadvantage test has been retained, albeit grudgingly, perhaps, and in a revised format,
which is broader and easier to pass. Unions still represent their members and can make
agreements on their behalf. But, these unions no longer have an enshrined place in the
system, as their preference is gone. Most important of all, AWAs and the Employment
Advocate have been introduced, but do not occupy the cherished, dominant role the

present government had envisaged.



To a critic, the present system is everything and it is nothing. To a supporter, it is
a reasonable blend of legislative safeguards and innovations. To others, it might be
something in between. But whatever the view of the system itself, it is beyond question
that ours is a system in transition. The only reason that AWAs dependent on minimum
conditions did not take precedence over the award-oriented no disadvantage test was
because of political reality in 1996 - the Government had to retain the no disadvantage
test to get its legislation through the Australian Senate. The fervor with which the
Government held its original views has never evaporated. In fact, in a speech given
shortly after the Government was recently returned for its fourth term and with a majority
in both Houses of Parliament, the Honourable, Kevin Andrews MP, Minister for
Employment and Industrial Relations, expressly stated: “the (Workplace Relations Act
1996) was never meant to be a definitive statutory framework but a step towards a more
dynamic and flexible labour market.”™* But systemic change in labor law is not just a
Conservative domain, made redundant by electoral whim. The first moves towards
decentralisation were taken by the former Labor government and a response to the
present state of things is surely Labor’s quest today. So, the shifting sands of industrial

law are vet to settle. ..

It is for that reason that this thesis has been written. It is to that debate that its
contribution is being made. The no disadvantage test is, at once, the means of protecting

workers and facilitating change within our labor system. It is also the means by which

¥ Hon. Kevin Andrews MP, Minister for Employment and Workplace Relations “Where To From Here?”
An address to the Australian Industrial Relations Commission Centenary Conference, The Cenfenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 7.



the traditional safeguards and the systemic hallmarks of our arbitration system remain
relevant. This thesis argues that the ‘no disadvantage test’ and its supporting
structures, such as the Australian Industrial Relations Commission, require
fortification. It proceeds to recommend the types of legislative changes that would

enable such strengthening of these worker protections to occur.

Scope:

Just as the ‘rock solid guarantee’ speech pertained to the Federal system, so too
this thesis examines the no disadvantage test as it exists under the Commonwealth
Workplace Relations Act 1996. Such concentration on the national scheme has further
academic justification. Many state systems are either modifications of the federal model
or reactions against it. Further, there is a strong concentration of workers in the federal

system. 15

It is significant, from the outset, to note the topics with which this thesis is not
concerned. Whilst it is acknowledged that unfair dismissal laws and anti-discrimination
laws are important worker protections, they are not the subject of detailed analysis in this
work. The doctorate centres on the collective structural protections for workers - the
systemic safeguards - by which the key general conditions of working life are determined
and protected. That approach has been adopted because the nature of the ‘system’ itself

(that is, whether Australia has a system of individual contracts or one that has an

15 For a similar justification, refer: Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal
Voluntary Bargaining Laws” (2002) 57 Relarions Industrielles 225-249 at 227-228.



independent tribunal presiding over it) has the most sweeping effect, it is submitted, on
workers’ day-to-day lives. The system is relevant to the setting of most terms governing
the employment relationship,; how much of a ‘say’ workers have in actually setiling those
terms; and the manner in which such conditions are enforced. To that latter end, one
might well ask: Do workers stand alone in seeking to redress their grievances or are
strong third-party systems in place? Are structures in place to assist workers
determining their rights or must employees establish this, themselves? Surely, the nature
of the overarching system of labour law has the most far-reaching effect in redressing
power imbalances and making up for worker vulnerability. Dismissal and discrimination
laws certainly do safeguard employees (in that they can negotiate knowing they cannot
have their employment unreasonably terminated.) But those ‘problems’ may not befall

all workers, and dismissal laws do not govern the ongoing relationship, in any event.

Finally, it must be noted that this thesis is a legal analysis of the no disadvantage
test and its supporting structures. It is not socio-legal. Whilst it is acknowledged there
would be worth in such analysis, it is submitted enormous importance must be attached
to the legal strength or weakness of the actual legal structures from which worker
experiences and living standards flow. It is through such a study that law reform

changes, necessary to improve workers’ lives, might be developed.
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Structure of Work & Chapters Explained:

The thesis is divided into three parts. In Part A (Chapters Two and Three) deal
with the basic premises on which the argument is based. Part B, which comprises
Chapters Four through to Six, analyses the development and application of the no
disadvantage test and offers suggestions for law reform. Finally, in Part C, Chapters
Seven and Eight deal with the key structural developments (such as the limitations on
unions and the Commission as well as the advent of the Office of Employment Advocate
and AWAs) to argue that these are the real problems for worker protection and the

operation of the no disadvantage test. Again, suggestions for law reform are discussed.

PART A

BASIC PREMISES

Chapter Two of this thesis establishes two of the basic premises of this work.
First, it posits that there is a power imbalance between worker and employer. In puiting
forward this view, reliance is placed on the many scholars that have made that point over

the last 100 years: the Webbs;'® Wedderburn, 7 Kahn-Freund;'® and Australians, such as

' Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927; and
The History of Trade Unionism (Longmans, Green and Co., 1920) 1-784.

7 Lord Wedderburn The Worker and the Law (3rd ed, Pelican Books, England, 1986) 1-1026; “Freedom of
Association and Philosophies of Labour Law” (1989) 18 Industrial Law Journal 1 - 38; and “Collective
Bargaining or Legal Enactment: The 1999 Act and Union Recognition” 200(0) 29 Industrial Law Journal
1-42.

18 Oito Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London 1977) 1-296.
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the legendary Justice Henry Bourne Higgins'® and more latterly authors like Stewart,
Essentially, their argument is that the power of an employer to deny work to the potential
employee (who has bills to pay and food to buy) provides that employer with a superior
bargaining position. The contrary view, adopted most notably by Hayek® (as well as
Americans, Schwab® and Epstein®’) emphasises the difficulties faced by entrepreneurs.
It suggests that even though some employees might suffer through free enterprise, that
system is better and benefits more people, overall. The latter US advocates of that view
even argue that employees who take jobs with minimal protections do so because they
want to. On legal analysis of all of these writings as well as the related discussion of
Collins,™ the position of Hayek, Schwab and Epstein is rejected by the present writer; the

power imbalance theory being accepted, instead.

Secondly, consideration is given to the related question — what legal measures
should be adopted to redress that imbalance? On that issue, this thesis supports the

fortification of the present hybrid labour system and its key elements — the no

' For example, Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration
Reports 1-33 (per Higgins I).

% Andrew Stewart “Procedural Flexibility, Enterprise Bargaining and the Future of Arbitral Regulation
(1992) 5 Australian Journal of Labour Law 101 — 134,

* Friedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569: and
Law, Legislation and Liberty (The University of Chicago Press, USA, 1973) (Volumes 1-3).

% Stewart Schwab “Predicting the Future of Employment Law: Reflecting or Refracting Market Forces?”
(2001) 76 Indiana Law Journal 29 — 48, See, also, the text by the same author: Employment Law Cases
and Materials (Lexis Law Publishing, USA, 2002) 1-1293 at 7-8.

2 Richard Epstein “In Defense of the Contract at Will” (1984) 51 University of Chicago Law Review 947-
982

% Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484.
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disadvantage test with its attendant reliance on the AIRC and potential for union
representation — over the alternative of individual contracts underpinned by statutory

minimum conditions.”

Having accepted the power imbalance and a role for intervention in industral
relations, Chapter Three develops the argument that the Australian Industrial Relations
Commission is the most appropriate device to be used in this country to ‘even the odds.’
That argument is made out by tracing the development of the Commission and its
purpose — to prevent and settle industrial disputes, while acknowledging both social
justice and business efficiency. The Commission was set up 100 years ago by legislation
that derived its authority from a specific provision of the Australian Constitution, itself.
Because it was able to settle disputes of interests (the establishment of new rights), not
Just disputes of rights (the interpretation of established righzs),z(’ the tribunal (with its
dual function of conciliation and arbitration) developed an important role in Australian
labour law. That role was entrenched because the Commission could also have regard to
the public interest — it was different from a mainstream civil court, which determined

disputes between two private litigants — the Commission could look into the effect of its

 Phillipa Weeks Trade Union Security Law - A Study of Preference and Compulsory Unionism (The
Federation Press, Australia, 1995) 1-282; and Laura Bennett Making Labour Law in Australia - Industrial
Relafions, Politics and Law (Law Book Company, Sydney, 1994) 1-240.

%6 For further discussion of this distinction see, for example: Malcolm Rimmer “The Niland Green Paper —
A Critical Review” in (Michael Easson and Jeff Shaw eds.) Transforming Industrial Relations (Pluto Press,
Australia, 1990) 6-17.
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decisions on society.”’ Acting for peace and fairness relevant to the community and

whatever circumstances came before it was, then, part of its charter.”®

Some academics, like Niland® and those who have written for the HR Nicholls
Society,”® have viewed the Commission as ill-conceived for that very reason. They also
claimed that it was too cumbersome in process and not responsive enough to the needs of
particular businesses as it enshrined the role of ofien industry-based unions. They
highlight the many social and economic changes that have arisen since the Commission
was first formed 100 years ago to advocate systemic change to either collective
bargaining or a return to the common law contract of employment (underpinned by
statutory minimum conditions) by way of reform. However, other scholars are less

critical.’! Latterday commentators, such as: Isaac;” Davis and Lansbury;* Rawson;™* as

27 See, for example: John Niland Coflective Bargaining and Compulsory Arbitration in Australia (New
South Wales University Press, Sydney, 1978) 1-174, particularly: “The Idea of Public Interest” {Chapter
Three) 29 - 34,

% See for example: Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903”
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) 2864 et seq.

 yohn Niland “Process and Strategy in Industrial Relations Reform” (Chapter Fifteen) in (Richard Blandy
and John Niland eds) Alternatives to Arbitration {Allen and Unwin Publishers, Sydney, 1986); “The Light
on the Horizen” (Chapter Fifteen) in (Michasl Easson and Jeff Shaw eds) Transforming Industrial
Relations (Pluto Press, Australia, 1990) 182 — 207; and Collective Bargaining and Compulsory Arbiiration
in Australin (New South Wales University Press, Sydney, 1978) 1-174. There is also consideration of:
Kenneth Walker “Compulsory Arbitration in Australia” in (Joseph Loewenberg ed) Compulsory
Arbitration: An International Comparison (Lexington Books, USA, 1976) 1-44.

% HR Nicholls Society Arbitration in Contempt (The Proceedings of the Inaugural Seminar of the HR
Nicholis Society) (Melboume, 28 February — 2 March 1986). Within that work, refer particularly: Hugh
Morgan “The Nature of Trade Union Power” (Chapter One) 24 - 30; Wayne Gilbert *The Queensland
Power” (Chapter Two) 31 — 52; and lTan McLachlan “Farmers, Australia's Cost Structures, and Union
Power™ (Chapter Three) 53 — 63.

*! Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., Londen, 1902) 1-927; and
The History of Trade Unionism {Longmans, Green and Co., 1920) 1-784,
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well as Mitchell and Rimmer™ have urged reform of the system, whilst not abandoning
the basic notion of a commission. The present writer accepts that latter view. It is
argued, therefore, that in principle the Commission system should be retained. And that
the Commission’s need to be flexible and respond to the many social and economic

changes of the last hundred years is facilitated by the no disadvantage test..

PART B

NO DISADVANTAGE TEST - DEVELOPMENT AND ANALYSIS

Chapter Four of the thesis further analyses the advent of globalisation and
instantaneous communications and their attendant need for Australian business to become
more flexible. From those developments stemmed the initial changes to the Australian
labor system that paved the way for the system we have today (that is, enterprise
bargaining was introduced in a bid to make the Commission system more flexible and in
keeping with the times.) The most significant legislation relating to that development
was the Industrial Relations Reform Act 1994. Under that system, there was a role for
unions to bargain for terms and conditions of employment that were unigue to a

particular workplace or enterprise. Alternatively, groups of employees could bargain

3 Ioe Isaac “The Arbitration Commission: Prime Mover or Facilitator” (1989) 31 Journal of Industrial
Relations 407-427.

3 Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter Five) in (Greg
Bamber and Russell Lansbury eds) International end Comparative Employment Relations: A Study of
Industriglised Marker Economies (Allen & Unwin, Sydney, 1998) 110143,

3 Don Rawson “Industrial Relations and the Art of the Possible” (Chapter Sixteen) in (Richard Blandy and
John Niland eds} Alternatives to Arbitration (Allen & Unwin; Sydney; 1986) 273-297.
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directly with their employers for an agreement relevant to their workplace. Although that
system was reminiscent of American collective bargaining, the key difference was the
retention of a central role for the Australian Industrial Relations Commission. The
Commission had to certify all agreements before they could take effect at law. And the
test applied by the Commission in addressing that issue was ‘the no disadvantage test’
a comparison of the proposed agreement against the award and taking into account the
public interest. So, Australia developed a hybrid system of labor law — something
between collective bargaining and compulsory arbitration. Such was the way forward
that struck a balance between adequate worker protection and sufficient flexibility for
business to function in a modern world. Through application of the no disadvantage test,
the Commission steered that difficult course and, through an analysis of the leading cases
decided at that time and associated academic commentaries, this author demonstrates the

efficient role both played.*

From an analysis of the original bargaining regime in Chapter Four, Chapter
Five goes on to discuss the present system under the Workplace Relations Act 1996. As
noted in the opening to this thesis, the original Workplace Relations Bill intended to
abolish the no disadvantage test, in favour of statutory minimum conditions. Awards
were only to be the benchmark for determining whether take-home pay under an

agreement was acceptable. That movement away from the Commission and awards for

3 Richard Mitchell and Malcolm Rimmer “Labour Law, Deregulation, and Flexibility in Australian
Industrial Relations” (1990-91) 12 Comparative Labor Law Journal 1-34.

% See, for example: Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian
Industrial Relations Commission per Ross VP, Print 1.9066, 3 February 1995) 1-22; and Lillianfels Blue
Mouniains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations Commission per Ross
VP, Print L4744, 16 Janvary 1995) 1-18.
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most conditions of employment was buttressed by further proposed legislative changes,
such as the advent of Australian Workplace Agreements (AWAs). These were
agreements negotiated directly between the individual employee and the employer to
which unions could never become a party. They would override the award and were

administered by a new body called the Office of Employment Advocate.

As discussed earlier, the political reality (in 1996) of a hostile Senate ultimately
forced the government to amend its strategy and re-introduce a form of no disadvantage
test (that was broader and easier to pass than its predecessor). But, the forced nature of
the abandonment of the Government’s original agenda on minimum conditions as well as
the survival of further changes (such as AWAs, the Employment Advocate and
limitations on the Commission’s jurisdiction and the operation of trade unions), put the
no disadvantage test and its supporting structure like the Commission (and unions), in an
interesting and vulnerable position. Given the already hybrid nature of a system that was
clearly in a process of change, the question surely emerged as to the extent to which
bargaining would be grafted onto arbitration — could it even predominate? And what was
the effectiveness of the no disadvantage test against such a background? The result of the

2004 election has only underlined the importance of these issues.

Chapter Six, then, studies the innate strengths and weaknesses of the current ‘no
disadvantage test,” as well as its application, particularly 1o the collective agreements,
between either employer and union or between employer and groups of emplovees. The

chapter analyses the statutory provisions of the Workplace Relations Act 1996, which
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establish the test; and the relevant case law. Consideration is also given to the leading
commentaries of: Justice Munro,”” Omar Merlo,38 James Judge39 and Richard Marles,*
which largely focus on the role of the no disadvantage test as an employee safeguard and
which, at times, show some circumspection towards the test in this respect. Based on an
analysis of all these factors, and with something of a predilection towards the position of
Justice Munro, the chapter concludes that this largely discretionary test, with some small
amendments, is and can continue to serve as an effective protection for employees in the
context of collective agreements. Like all discretions, its protection is not watertight, but,
in real terms, its inherent flexibility may be regarded as its strength. To the present
writer, the more fundamental question is the position of the supporting structures on
which the no disadvantage test is dependent. In Chapters Seven and Eight, therefore,
the present writer addresses what she considers to be the critical problems with the no
disadvantage test - the systemic problems relating to the position of unions and the

Australian Industrial Relations Commission.

*7 Justice Paul Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” - lecture presented to the members of the Australian Industrial Relations Commission
{2001) 1-24. (Copy given to the present writer by her friend and mentor, Hon David Hall, President,
Industrial Court of Queensland — on file with author).

% Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Austratian Journal of Labour Law 207-235,

* James Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77.
“ Richard Marles “‘Predictions and Premonitions — Individual Contracts...A View to their Future” speech

delivered to the Queensland Bar Association (Industrial Law Section) Industrial Law Conference 2001 (22
April 2001, Gold Coast, Australia) 1-12. Copy supplied by Mr Marles and on file with author.
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PARTC

STRUCTURAL CHANGES AND PROBLEMS FOR WORKER PROTECTION

To this end, Chapter Seven considers whether employers can simply refuse to
bargain with unions and resort to use of individual contracts or AWAs, hence rendering
the collective system and its incumbent worker protections (like the no disadvantage test)
of theoretical value only. The chapter acknowledges that the principal objects of the
Workplace Relations Act 1996 aim to provide a “framework for co-operative workplace
relations” rather than “prevention and settlement of disputes,” as has been the case in the
past. This diminished concentration on the AIRC’s central role as conciliator and
arbitrator is made more conspicuous by the way in which freedom of association is
treated under the act. The Workplace Relations Act 1996 removes the trade union
security device of preference and concentrates on the freedom nor 1o belong to a union.
There 1s a conflict in the cases as to what this means for bargaining. The important series
of decisions in the Australian Workers Union v BHP Iron Ore*’ seemed to accept that
employers could refuse to bargain with unionists without breaching the freedom of
association [aws. The more recent decision of Belandz"a,"’2 however, rejects that view. So,

there is a conflict in the case law and the present writer argues in favour of the latter

“ Australian Workers' Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-430 {per Kenny
.

2 Australian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 106 Industrial Reports 165- 239
(per North J}.
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interpretation. She also studies the relevant commentaries of Noakes,” McCallum* and
Naughton® to argue for changes to the statute to provide the Commission with a good
faith bargaining power which would potentially protect the rights of unions to negotiate
for their members where those unions are representative of the employees and not

abusing their own position.

In the penultimate chapter, Chapter Eight, the thesis examines the application of
the no disadvantage test to AWAs - the agreements made directly between the employer
and the individual employee, without any necessary invelvement of the AIRC.
Obviously, in this context, the operation of the Office of Employment Advocate and the
position of the Australian Industrial Relations Commission are reviewed. Itis argued that
the no disadvantage test is inept in the context of AWAs because its application by the
Office of Employment Advocate lacks the transparency with which the Commission
operates. The fact that the OEA advises both employers and employees compounds this
problem, as does the legal position on AWA duress. Currently, the common law
definition of duress is fundamentally applied to AWAs — there must be illegitimate
pressure on an employee to sign such an agreement before it can be set aside at law.
Consequently, any pressure stemming from the employee’s need for a pay cheque is not

to the point and employers can literally offer jobs on the basis of a ‘take it or leave it’

* David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001) 14
Australian Journal of Labour Law 89-96.

* Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 223-249.

* Richard Naughton, “Bargaining in Good Faith — The Asahi Decision™ ((1995) 8 Australian Journal of
Labour Law 166 - 168.
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AWA. The legal justification for this stance is said to be that the no disadvantage test, as
applied to AWAs, is protection enough for workers. Clearly, having disparaged the no
disadvantage test as applied to AWAs, the present writer urges change in the law on
AWA duress and a Himit on the availability of AWAs, particularly so as to exclude blue
collar workers from their purview. The chapter ends by arguing that the Commission and

not the Office of Employment Advocate should have the major role in the AWA regime.

The thesis concludes in Chapter Nine by summarising that the no disadvantage
test with some amendments strikes a fair balance between flexibility and fairness. Most
importantly it does this by retaining a structural role for the Australian Industrial

Relations Commission {and where representative, trade unions).

Originality:

“Surely there must come a point when everyone in industrial relations
is so overloaded with Green Papers, principles and policies that they
cease to listen. That risk is a real one...™*

This comment, made by Rimmer on the handing down of the Niland Rf:port,47 is
as true today as it was when made, in 1990. Indeed, the twenty page bibliography of this
doctoral essay is a testament to the wealth of material available on Australian labour law,
particularly enterprise bargaining. It would be ludicrous, therefore, not to make the

obvious point at the start of this thesis — its originality does not lie in its traversing a

* Malcolm Rimmer “The Niland Green Paper - A Critical Review” (Chapter One) in: (Michael Easson and
Jeff Shaw eds) Transforming Industrial Relations (Pluto Press, Sydney, 19903 6 - 17.

7 John Niland Transforming Industrial Relations in New South Wales (NSW Government Printer, Sydney,
1989} 1-270.
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brand new ‘scholarly frontier.” Rather, its contribution to academe lies in its original
legal analysis of an important part of that ‘frontier’ so as to contribute to law reform at a

time when the law is in a state of flux.

The thesis legally analyses the ‘no disadvantage test’ as well as its related
structures — the Commission and trade unions. Such a critical appraisal requires a
scholarly analysis of many recent developments. The test, itself, is relatively new; as are
the Employment Advocate, AWAs and AWA-duress; genuine bargaining, deunionisation
and trade union recognition. As alluded to earlier, labour law may seem ephemeral and
is, at the very least, under review. So, it might be said that its basic argument for
fortification of the existing hybrid system makes a timely contribution to ongoing

scholarly debate and it is in that contribution that its originality lies.



Part A:

Basic Premises
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II. CHAPTER TWO:

Power Imbalance between Worker and Employer & the
Manner in which it is Addressed.

“The provision for fair and reasonable remuneration (as required under
the legislation) is obviously designed for the benefit of the employees
in the industry; and it must be meant to secure to them something which
they cannot get by the ordinary system of individual bargaining with
employers. If Parliament meant that the conditions shall be such as
they can get by individual bargaining — if it meant that those conditions
are to he fair and reasonable, which employees will accept and
employers will give, in contracts of service — there would have been no
need for this provision. The remuneration could safely have been left
to the usual, but urequal, contest, the “higgling of the market” for
labour with the pressure for bread on one side, and the pressure for
prafits on the other. The standard of “fair and reasonable™ must,
therefore, be something else: and I cannot think of any other standard
appropriate than the normal needs of the average employee, regarded as
a human being living in a civilised community. (Emphasis added).”’

These were the findings of Justice HB Higgins in the judgment for which he
became famous — the Harvester Judgment. His Honour had been assigned a task under
the relevant legislation, the Excise Tariff Act 1906, of determining what was the amount
of a “fair and reasonable™ wage, for it was only if such was paid that the employing
business concerned would be exempted from duty.’ Justice Higgins was hardly
precocious about his task. He was all too aware of the breadth of the powers he had been
given by the gowarnment.3 So, he locked at it simply: “If A lets B have the use of his

horses, on terms that he give them fair and reasonable treatment, ...it is B's duty to give

' Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration Reports 1-33 at 3
{per Higgins ).

2 Fx parte H v McKay (The Harvester Judgment) (1967) 2 Commonwealth Arbitration Reports 1-33 at 2
{per Higgins I).

* Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration Reports 1-33 at 3
{per Higgins I).
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them proper food and water, and such shelter and rest as they need. ¢ Applying that
logic to the treatment of men, His Honour relied on extensive evidence about the cost of
living of the day to ensure a comfortable life — and that was the fair and reasonable

(living) Wage.5

Over and above this actual statement of the law, Justice Higgins’ judgment is
famous for his acknowledgement with which this chapter begins — that there is a power
imbalance between worker and employer that required some kind of intervention to
protect workers from exploitation.® Indeed, throughout his judgment, His Honour
acknowledges the difficulties working people face. There are slightly substandard
labourers who will undercut the costs of a skilled workman and lower all wage rates.”
And, no matter how good hearted an employer may be, there could always be the
temptation to treat the acquisition of labour like the acquisition of any other commodity
(such as wood or iron) and pay no more than is necessary.® Redressing those problems
required intervention and one might also consider the need for workers to combine

against their employer in a bargaining role.’

* Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonweaith Arbitration Reports 1-33 at 4 et
seq (per Higgins I).

* Ex parte H v McKay (The Harvester Judgment} (1907) 2 Commonwealth Arbitration Reports 1-33 at 3
and 4 (per Higgins I},

® Such is exemplified by the passage above.

T Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration Reports 1-33 at 14-
15 (per Higgins J).

® Ex parte Hv McKay (The Harvester Judgment) (1907 2 Commonwealth Arbitration Reports 1-33 at 17-
18 (per Higgins J).

® Ex parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration Reports 1-33 at 4
(per Higgins I).
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The Harvester judgment is almost 100 years old. Perhaps befitting such a
pioneering case, the only copy the present author could find to read was on microfilm in
an archival library, The pages of the original paper version were ragged and turning to
dust. Even part of the film was illegible from where the original page had been taped

together — so0 many had read it over the years...

In a strange kind of way, the physical state of that copy is an allegory for the
doctrine written thereupon. The notion of power imbalance has featured prominently in
labour law, yet it has also, particularly recently, come under attack or at last had people
fraying at its edges. The purpose of this chapter, then, is to argue that there is a power
imbalance between worker and employer and such needs to be redressed. Obviously,
such a stance is important to the overall argument of this thesis. It follows from Chapter
One that the no disadvantage test is part of a hybrid system that certainly seeks business
flexibility, but not at the expense of worker protection. The test is, then, the means of
providing a fair mix between the two. Its operation is both largely informed by the
Australian Industrial Relations Commission and unions {or, at least, collections of non-
unionised employees), and it is the conduit for the continued participation of those bodies

in Australia’s labour system, today.

In advancing the argument that there is a power imbalance, this chapter proceeds

to examine and accept the views of Wedderburn, 1 the Webbs;” Kalhn-Frf:und;12 and

1 1 ord Wedderburn The Worker and the Law (3" ed, Pelican Books, England, 1986) 1-1026; “Freedom of
Association and Philosophies of Labour Law” (1989} 18 Industrial Law Jowrnal 1-38; and “Collective
Bargaining or Legal Enactment: The 1999 Act and Union Recognition” (2000) 29 Industrial Law Journal
1-42,
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Australians — not only Justice Higginsf3 but also Stewart;"* Mitchell'® and Cr(f:ighton16 -
to name but a few. The challenge to that view - put most notably by Hayek'” and also
recently by Americans like Schwab'® and Epstein19 and the Australian think tank, the HR
Nicholls Society” - is rejected and, again, it is the counter argument of Wedderburn on
which particular reliance is placed.21 The chapter concludes by noting the views of the
more recent scholars such as Hugh Collins”® — which place a lesser emphasis on power
imbalance. What is so interesting about Collins’ work is that the possibility of power

imbalance is still acknowledged, likewise the basic subordination of working people is

' Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927; and
The History of Trade Unionism (Longmans, Green and Co., 1920) 1-784.

12 Otto Kahn-Freund Labour and the Law (2% ed, Stevens and Maxwell, London, 1977) 1-296.

3 Ex parte H v McKay (The Harvester Judgment} {1907) 2 Commonwealth Arbitration Reports 1-33 (per
Higgins J).

'* Andrew Stewart “Procedural Flexibility, Enterprise Bargaining and the Future of Arbitral Regulation
(1992) 5 Australian Journal of Labour Law 101 - 133,

Y Richard Mitchell “Juridification and Labour Law: A Legal Response to the Flexibility Debate in
Australia” (1998) 14 Iternational Journal of Comparative Labour Law and Industrial Relations 113 —
135.

' Breen Creighton “Reforming the Contract of Employment” in Employment Contracts: Their Role in
Industrial Relations? (Fourth Annual Labour Law Conference, University of Sydney, 1996) 16-18.

' Priedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569; and
Law, Legislation and Liberty (The University of Chicago Press, USA, 1973) {Volumes 1-3).

' Stewart Schwab “Predicting the Future of Employment Law: Reflecting or Refracting Market Forces?”
(2001} 76 Indiana Law Journal 29 — 48. See, also, the text by the same author: Employment Law Cases
and Materials (Lexis Law Publishing, USA, 2002) 1-1293 at 7-8.

1% Richard Epstein “In Defense of the Contract at Will” {1984} 51 University of Chicago Law Review 947-
982.

% HR Nicholls Society Arbitration in Contempt (The Proceedings of the Inaugural Seminar of the HR
Nicholls Sociery) (Melbourne, 28 Febroary - 2 March 1986},

2! Lord Wedderburn, “Freedom of Association and Philosophies of Labour Law™ (1989) 18 Industricl Law
Journal 1-38,

= Hugh Collins “Labour Law as & Vocation” (1989) 105 Law Quarterly Review 468-484,
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accepted as a ‘given.’ What is different is that Collins suggests that organisational
structures (for example, hierarchies in workplaces) are the real cause of problems for
working people - he, therefore, favours minimum conditions and changes to corporate
law as a *safety net.” That is significant. Most of the major earlier works of Wedderburn
placed primary importance on the need for workers to combine in order to have a
countervailing force against their employers {who usually have superior bargaining
power). The argument advanced in this thesis is at the least sympathetic to that latter
view. As stated above, the no disadvantage test is applied largely by Australia’s unique
safeguard — the Australian Industrial Relations Commission, often informed on issues by
trade untons or collections of non-unionised labour. And, on the reckoning of the “Rock
Solid Guarantee Speech” it also exists as an alternative to individual contracts
underpinned by minimum conditions. This chapter concludes, therefore, by noting the
shortcomings of legislative minimum conditions and the strength of organisation. It then
lays the foundations for the discussion of the crucial and unique safeguard of the

Australian Industrial Relations Commission in the following Chapter Three.
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The Power Imbalance

The Webbs:

As early as the late 1800s and early 1900s, Sidney and Beatrice Webb conducted
a study of trade unionism in Britain.> The authors acknowledged the vulnerability of the
working class, particularly unskilled labour, when they noted that “free and unfettered
Individual Bargaining...(where) each workman makes his own separate contract for each
job with his own employer — has been proved, by a whole century of experience, to lead
to ‘sweating,””** According to the Webbs, whilst employers did risk ebbs and flows in
profits, working people faced many more problems in attaining a fair wage. They may
have Jittle skill to use as a bargaining chip; they may have a high level of need even for
subsistence items; and they may be inexperienced at bargaining, lacking a knowledge of
the sorts of conditions that might be available. Their colourful explanation of the

problems inherent in working life is worth quoting at length:25

*,..the worst that the capitalist suffers is a fractional decrease of the
year's profit. Meanwhile, he and his foreman, with their wives and
families, find their housekeeping quite unaffected; they go on eating
and drinking, working and enjoying themselves, whether the bargain

? Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927; and
The History of Trade Unionism {Longmans, Green and Co., 1920) 1-784,

¥ Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927
(Introduction xxi — Ivi at xxxv — xxxvi). Similar views are proffered at xI and xli: “The pressing
need...(is) a levelling up of the oppressed classes who fall below the ‘Poverty Line’...(T)he unskilled
laborers...can never, in our opinion, by mere bargaining, obtain either satisfactory Common Rules or any
real enforcernent of such illusory standards as they may get set up. We think that experience in this and
other countries confirms the economic conclusion that there is no way of raising the present scandalously
low Standard of Life of these classes, except by some such legal stiffening as that given by the..law.”

 Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927 at
656 et seq.
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with the individual workman has been made or not. Very different is
the case with the wage earner. If he refuses the foreman’s terms even
for a day, he irrevocably loses his whole day’s subsistence. If he has
absolutely no other resources than his labor, hunger brings him to his
knees the very next morning. Even if he has a little hoard, or a couple
of rcoms full of furniture, he and his family can only exist by the
immediate sacrifice of their cherished provision against calamity, cr the
stripping of their home. Sooner or later he must come to terms, on pain
of starvation or the workhouse. And since success in the higgling of
the market is determined by the relative eagerness of the parties to
come to terms — gspecially if this eagerness cannot be hid - it is now
agreed, even if on this ground alone, that manual laborers as a class are
at a disadvantage in bargaining.

“But there is also a marked difference between the parties in that
knowledge of the circumstances 1s requisite for successful higgling.
‘The art of bargaining,” observed Jevons, ‘mainly consists in the buyer
ascertaining the lowest price at which the seller is willing to part with
his object, without disclosing, if possible, the highest price which he,
the buyer, is willing to give...The power of reading another man’s
thoughts is of high importance in business” Now the essential
economic weakness of the isolated workman’s position...is necessarily
known to the employer and his foreman. The isolated workman, on the
other hand, is ignorant of the employer’s position. Even in the rare
cases in which the absence of a single workman is seriously
inconvenient 1o the capitalist employer, this is unknown to anyone
outside his office. What is even more important, the employer,
knowing the state of the market for his product, can form a clear
opinion of how much it is worth his while to give, rather than go
without the labor altogether, or rather than postpone it for a few weeks.
But the isolated workman, unaided by any Trade Union official, and
unable to communicate even with workmen in other towns, is wholly in
the dark as to how much he might ask.”

Intellectual “Soul Mates”: Kahn-Freund; Wedderburn: & some Australian views:

This basic proposition, that workers (especially unskilled workers) are needy and
therefore lack sufficient independent ‘clout’ to bargain effectively with employers, has
been embraced by later scholars; who have, if anything, argued that imbalance has
worsened over the years, as the corporations employing individuals have grown larger

than the economies of some countries.



29

Kahn-Freund:

The classic analysis of the employment contract was undertaken in Labour and

the Law’® where Kahn-Freund described the power imbalance as “clear and hardly

nd7

controverted” -~ an “elementary proposition. There were, he acknowledged,

“exceptional cases”, such as “high powered managerial employee(s) with unique
experience,...top rank scientist(s), or...highly skilled (craftsmen) whom the employer
cannot easily replace” who might be able to pick and choose their terms and conditions of
employment and their emp!oyers.28 However, typically, the worker has no bargaining

power at all. The employer is a collective entity in the sense of having an “accumulation
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of material and human resources.”” By comparison, the employee is an individual who

has little, if any, bargaining power and must accept the terms of employment that the

employer offers. To Kahn-Freund, then, the notion of the contract of employment, along

with certain consumer contracts, was a sort of ‘legal fiction;"®

“It is the theory of English law that a contract is a freely concluded
agreement. The norm postulates an exchange of offer and acceptance.
The party who accepts does not express his willingness to be bound by
an agreement in the abstract, he gives his legally relevant assent to the
precise terms proposed by the offeror. It is an admirable formulation

* Otto Kahn-Freund Labour and the Law (2 ed, Stevens and Maxwell, London, 1977) 1-296. See also
Karl Renner; The Institutions of Private Law and their Social Function (introduction: by Otto Kahn-Freund)
{Routledge & Kegan Limited, London, 1949),

¥ Otto Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London, 1977) 1-296 at 6.
% Otto Kahn-Freund Labour and the Law (2*° ed, Stevens and Maxwell, London, 1977) 1-296 at 6.
® Otto Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London, 1977} 1-296 at 6.
3 Karl Renner The Institutions of Private Law and their Social Function (Introduction by Otto Kahn-
Freund (Routledge & Kegan Limited, London, 1949) at 39, In fact, in Labour and the Law, Kahn-Freund

described the contract of employment as the “indispensable figment of the legal mind” - Otto Kahn-Freund
Labour and the Law (2™ ed, Stevens and Maxwell, London, 1677} 1-296 at 6,
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for a process of bargaining between two equal partners, engaged upon
an exchange in a market. Precisely this legal institution, however, has
been put to the service of monopoly. The monopolist and his client are
parties to a ‘contract.” A passenger who takes a railway ticket “accepts’
the terms ‘offered” by the company. A householder ‘contracts’ with the
local authority or public utility company which supplies him with gas,
water, or electricity. The law cannot admit that these acts are acts of
submission, that these relations are power relations, it must ‘construe’
them as agreements, it must press into the form of a contract what has
no contractual substance whatsoever.  Conditions by which a
monopolist excludes or limits his legal liabilities are ‘deemed’ to have
been freely accepted, if ‘reasonable notice’ was given to the other
party, e.g. by the magic formula ‘for conditions see back’ on a ticket.
The customer has ‘assented’ even if he is blind or illiterate.”

Ultimately, then, the coniract of employment was merely a submission by the employee to

the predetermined terms and conditions which the employer chose.”

If one accepted that workers required collectivism in order to have a
countervailing force for their employer’s dominamcef’2 then, Kahn-Freund continued, the
common law created further problems. Such assumed the equality of individuals; it dealt
with individuals, not collectives; and it contained no place for broader concepts such as
‘public interest.”* Further, contract law was a natural complement for property law. As
the days of artisans owning their own tools and workplaces had long since past, and the

days of ownership of capital were entrenched (that is, tools and work places were owned

% Karl Renner The Institutions of Private Law and their Social Function (Introduction by Otto Kahn-
Freund (Routledge & Kegan Limited, London, 1949) at 28 where Kahn-Freund’s oft-cited description of
the contract of employment may be found: “...this is a ‘contract’ without contractual content. It is a
command under the guise of an agreement.”

3 Otto Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London, 1977 1-296 at 6. 1t is
important to note that Kahn-Freund did not regard countervailing labour power as synonymous with union
power - {at 9,

* Otto Kahn-Freund Labour and the Law (2 ed, Stevens and Maxwell, London, 1977) 1-296 at 1-2. Kahn
-Freund was basically suggesting that labour law was “not the best place to extol the virtues of the
common law.” He did, however, acknowledge that the faith in individualism and equality was a virtue &s
well as a vice.



31

by someone other than the worker who used them), the law further strengthened the
position of business. That trend was underlined by the growth of holding companies (as
opposed to operating companies) and limited liability for er:trepre:neurs.34 Finally, Kahn-
Freund noted that problems arose for the individual worker even within the collective
sphere ~ for example, one might ask how to protect union members from abuses of power

by union officials.”

Lord Wedderburn:

In his classic exposition, The Worker and The Law, Wedderburn accepts as
luminous the insights of Kahn-Freund — the employer is already a collective force given
its aggregation of resources; the individual worker is vulnerable, having only his labour
to sell.*® According to Wedderburn, courts interpreted the contract of employment so as
to preserve the employer’s power to command.”” The common law revolved around
private property, and the combination of workers was an idea inimical to that property

and to contract law, generally.*® He described the problem in Biblical terms:

¥ Karl Renner The Institutions of Private Law and their Social Function (Introduction by Otto Kahn-
Freund (Routledge & Kegan Limited, London, 1949) at 27-28 et seq; 39 et seq.

3 Otto Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London, 1977) 1-296 at 9.

% Lord Wedderburn, The Worker and the Law (3° ed, Pelican Books; England, 1986)1-1026 at, for
example, 5-9 et seq; 26; 106 et seq. His approval and admiration for Kahn-Freund is a theme that runs
through his work, see also, for example: “Collective Bargaining or Legal Enactment: The 1999 Act and
Union Recognition” (2000) 29 Industriad Law Journal 1-42 at 3 et seq, 28-29 et seq; and “Freedom of
Association and Philosophies of Labour Law™ (1989} 18 Industrial Law Journal 1-38 at 3.

¥ Lord Wedderburn, The Worker and the Law (3" ed, Pelican Books, England, 1986) 1-1026 at 5 et seq.

* Lord Wedderburn, The Worker and the Law (3" ed, Pelican Books, England, 1986) 1-1026 at 19.
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“English judges combine with this instinctive rappertr with the
individual, including the individual worker. They understand his claim
to protect himself against his union, but much less his need to protect
himself through his union. In labour law judgments the unitary and the
individualistic frames of reference often blend together so that, while
the union ‘Goliath’ is perceived as threatening central interests of
society, the protection of the member ‘David’ assumes the mantle of a
shield not just for the members but also for society as a whole. Judges
display a dislike for power relationships at the workplace. ..But social
and economic power relationships are at the base of labour law. It is
‘sheer utopia’', Kahn-Freund said, to see employment as based on
anything other than conflicting interests.”**

There were, Wedderburn argued, numerous methods by which employees could
be given rights. Parliament could legislate for such, and had done so in his native
England through unfair dismissal laws. But, he hastened to add, such laws merely
provided a ‘floor of rights’ and significantly such did not actually form a part of the
contract of employment, itself.** Such contract was, then, not of tremendous advantage
to the worker and, as the size of employing companies grew and as fragmented forms of
employment (such as part-time employment) grew, the gulf between worker and
employer became a chasm.*! To Wedderburn, then, all questions for labour law are “Jeft

stranded” if one basic element is forgotten:*

* Lord Wedderburn, The Worker and the Law (3* ed, Pelican Books, England, 1986) 1-1026 at 25-26.

# Lord Wedderburn, The Worker and the Law (3% ed, Pelican Books, England, 1986) 1-1026 at 5-6. Asto
the many methods of dealing with power imbalance, Lord Wedderburn offers dizgrams at 14 and 15.

*' Lord Wedderburn, The Worker and the Law (3" ed, Pelican Books, England, 1986) 1-1026 at 10 et seq.
See also: Lord Wedderburn “Collective Bargaining or Legal Enactment: The 1999 Act and Union
Recognition™ (2000) 29 Industrial Law Journal 1 - 43 at 28, 29. There, Lord Wedderbumn applauds the
Webbs for their ‘embryonic thought’ that the growth of corporate entities placed the position of workers at
greater risk. Wedderburn also cites Kahn-Freund as noting the advent of the transnational company as
something that threatened the very institution of labour law, itself.

* Lord Wedderburn “Collective Bargaining or Legal Enactment: The 1999 Act and Union Recognition™
(2000) 29 Industrial Law Journal 1 - 43, particularly 25.
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“It is in power relationships, which are rooted in social structure, that
we may find a key to understanding...the labour laws of societics
which have shared the experience of capitalist industrialisation... And
on the labour side, power is collective power."™

Wedderburn then concludes:*

“Tt is in the rejection of this central observation that some theorists
minimise collective protection by combination, confining legislation to

individual Jevels, thereby confining the worker to a market dominated

by the employer’s conditions of ‘contract’ and ‘employability’ .**

The Australians:

This chapter opened with the words of Justice HB Higgins in his landmark
Harvester judgment — with its acknowledgement of the lack of bargaining power of
individual workers and their need to be assisted in gaining the necessities of life. The
uniquely Australian industrial tribunal Higgins led, which enabled him to dispense

Justice, is stridently defended and championed in this doctoral essay. What is interesting

 Lord Wedderburn “Collective Bargaining or Legal Enactment: The 1999 Act and Union Recognition”
{2000} 29 Industrial Law Journal 1 — 43. In this connection, Wedderburn relies on, respectively, Bob
Hepple The Making of Labour Law in Europe (1986} at 5; and Ouo Kahn-Freund Labour ard the Law (3®
ed, Stevens and Maxwell, London, 1983} at 17. [Emphasis added; Quotation marks omitted].

“ Lord Wedderburn “Collective Bargaining or Legal Enactment: The 1999 Act and Union Recognition”
(2000) 29 Industrial Law Journal 1 — 43 at 26,

“ 1t is interesting to note the review of Lord Wedderburn’s third edition of The Worker and the Law ~ in
Keith Ewing “The Death of Labour Law?” (1988) 8 Oxford Journal of Legal Studies 293-300, where (at
293) Ewing noles “the rigour with which the jndges are criticized, even where morsels are thrown from
their table...” Indeed, in recent years, there have been even more ‘morsels’ (in the form of implied
contractual rights) ‘thrown’ to employees from the bench, such as the implied term of trust and confidence
in Malik v Bank of Credit and Commerce International SA (in compulsory liquidation) [1998] Appeal
Cases 20-53 (per Lord Steyn) at 46. But even that development was described by the brilliant Scottish
academic (on whose writings the court relied), Dr  Douglas Brodie, as the basis for further legal
development: Douglas Brodie “A Fair Deal at Work™ (1999) 19 Oxford Journal of Legal Studies 83-98 at
98. Further, Australian scholars have argued that Australian labour law is somewhat exceptional, that is, it
is not as generous in its protection of workers as it might be: David Chin “Exhuming the Individual
Employment Contract: A Case of Labour Law Exceptionalism” (1997) 10 Austratian Journal of Labour
Law 257-279 at, for example, 258-259.
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for present purposes is to note that the judge continued to write throughout his career
about the struggles of workers and the need to assist them gain a basic standard of living
as 4 means ensuring peace between employees and their employers. In his seminal article
in the Harvard Law Review, “A New Province for Law and Order,”*® the judge spoke

endearingly of the plight of the working class:

“Yet, though the functions of the Court are definite and limited, there is
opened up for idealists a very wide horizon, with, perhaps, something
of the glow of a sunrise. Men accept the doom, the blessing of work:
they do not dispute the necessity of the struggle with Nature for
existence. They are willing enough to work, but even good work does
not necessarily insure a proper human subsistence, and when they
protest against this condition of things they are tcld that their aims are
too ‘materialistic.” Give them relief from their materialistic anxiety;
give them reasonable certainty that their essential material needs wiil
be met by honest work, and you release infinite stores of human energy
for higher efforts, for nobler ideals, when “Body gets its sop, and holds
its noise, and leaves soul free a little.”

If the acceptance of power imbalance was implicit in Higgin’s lyrical expression,
then it has been expressly embraced by many latter day Australian scholars. The
relationship of the common law to the promotion of managerial prerogative was
discussed by Andrew Stewart in his article:  Procedural Flexibility, Enterprise
Bargaining and the Future of Arbitral Regulation.47 Essentially, the contract of

employment was said to promote managerial superiority in three ways:

“The first stems from the now entrenched view of the employment
relationship as resting on contractual agreement. This fiction (as it is in
all bar a few cases) has the effect of authorising the employer (o take
advantage of what is usually a greatly superior bargaining position to
impose its own terms and conditions. Particularly irmportant in this
respect is the possibility of securing the worker’s commitment, either
expressly in the employment contract or through what the courts take to

# Justice Henry Higgins A New Province for Law and Order (Government Printer, Melbourne, 1915) 1-24
at 24.

7 Andrew Stewart “Procedural Flexibility, Enterprise Bargaining and the Future of Arbitral Regulation”
{1992) 5 Australian Journal of Labour Law 101 — 133.
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be tacit agreement, to the employer’'s ‘work rules’ or administrative
handbook...

Secondly, to the extent that the obligations governing an employment
relationship are not exhaustively set out in the terms expressly agreed
between the parties, the common law has been more than willing to
step in and provide ‘default’ rules. Most of these do not merely serve
to legitimate managerial authority, but also confer considerable latitude
on employers in formulating and enforcing mechanisms for directing
work performance...

...[The] third prop provided by the common law for managerial
prerogative...is the power given to employers (o determine the legal
status of those whom they hire to perform work: in particular, whether
those concerned are to be ftreated as employees or independent
contractors. This aspect of the common law has not merely survived
the impact of regulation by tribunals and legislatures, it has actually
been reinforced. ..

In a similar vein, McCallum has intimated there may be a power imbalance even
for well qualified employees;® and, in one speech, Creighton referred to power

imbalance as almost representing a fact of life.

The gist of these scholarly writings was vividly portrayed by the more colloguial
approach of the trade unionist, Marles.”! Considering the position of a star footbatler,

Marles acknowledged that such a player would expect special praise and rewards. But the

“ Andrew Stewart “Procedural Flexibility, Enterprise Bargaining and the Future of Arbitral Regulation”
(1992) 5 Australian Journal of Labour Law 101 — 133 at 105-106. Note that the protections of labour law
generally only apply to those properly categorised as “employees™ — Workplace Relations Act 1996 at 5.5,
As to the use of workbooks to add conditions of employment and the effect of oral agreements on later
written contracts see Concut Pty Lid v Worrell (2000) 176 Australian Law Reports 693.

* Ron McCallum “Australian Workplaces, the Rise of Contractualism and Industrial Citizenship” in
Employment Contracts: Their Role in Industrial Relations? (Fourth Annual Labour Law Conference,
University of Sydney, 1996) 1-3 at 2.

* Breen Creighton “Reforming the Contract of Employment” in Employment Contracts: Their Role in
Industrial Relations? (Fourth Annual Labour Law Cenference, University of Sydney, 1996) 16-18.

*! Richard Marles, “Predictions and Premoritions — Individual Contracts...A View to their Future” speech
delivered to the Queensland Bar Asscciation (Industrial Law Section) Industrial Law Conference 2001 (22
April 2001, Gold Coast, Australia) 1-12. Copy supplied by Mr Marles and on file with aushor.
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position of that footballer, he argues, is different from that of a miner, for example. A
miner may be easily replaceable — with as many as 10 or 20 other people willing to take
their job. A miner’s job performance may be able to be gauged individually, but surely to
a much lesser extent than that of the star athlete. Further, the miner is an individual
(worth maybe $50 000 per year) bargaining with a transnational company that has a
revenue of $ 21 million per year. In those circumstances, the miner has little bargaining
power. Certainly, individuals deal every day in contracts with large companies —
mortgages are made with large banks and may take 40% of salary. But the employment

contract alone takes 100% of our salary.

The Contrary Perspective

This thesis robustly accepts the notion of there being a power imbalance between
worker and employer. It goes on to champion the role of the Industrial Commission with
participation in industrial relations by representative unions as the means of countering
that imbalance. Fortifying the no disadvantage test is the means through which this is to

be done.

But to advance that view, it is important to acknowledge that the opposite view (at
least in terms of power imbalance and consequent intervention) was put forward by
Friedrich Hayek in his many works from the 1940s-1970s, especially: The Road to

Serfdom;ﬂ The Constitution of Liberty;ﬂ and Law, Legislation and Liberzy.ﬂ The theme

* Friedrich Hayek The Road to Serfdom (Routledge and Kegan, London, 1944).



37

woven through those works was one of individualism; freedom; private ownership; and
the rule of law (as opposed to the pursuit of social goals by Government). Trade unions
were viewed as coercive and large governments as arbitrary (and therefore undesirable).

In essence, the employment contract was no different from any other.”

According to Hayek, the growth of an advanced society is only possible through
individual freedom. The individual must be free to use their own talents and build their
own property. Through individualism alone, can society change and adapt (as the
effluxion of time requires it to do).’® There may, Hayek acknowledged, be some who are
disadvantaged in such a society; for example, they may be required to take a pay cut or
change a job they do not like.”” But, the answer to their suffering is not for the
government to intervene on their behalf through, for example, prices and incomes
policies and the redistribution of wealth. Such intervention means that the Government is
imposing its own arbitrary, changeable will on society; it is choosing between particular,

competing interest groups of the day (instead of establishing general rules, as should be

* Friedrich Hayek The Constitution of Liberty {The University of Chicago Press, USA, 1960) 1-569.

% Friedrich Hayek Law, Legislation and Liberty (The University of Chicago Press, USA, 1973) (Volumes
1-3).

% Friedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569 at 121.
This point was particularly noted by Lord Weddderburn in “Freedom of Asscciation and Philosophies of
Labour Law™ (1989) 18 Industrial Law Journal 1- 38 at 9. See, generally, Wedderburn's critique of Hayek
in that essay (at 7 et seq). Lord Wedderburn’s essay is considered in detail later in this chapter.

* Friedrich Hayek Law, Legislation and Liberty - Volume Three (The University of Chicago Press, USA,
1973) at 151-152; 93.96.

*7 Friedrich Hayek Law, Legislation and Liberty — Volume Three (The University of Chicago Press, USA,
1973) at 93-96.
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its duty).”® Such intervention is, therefore, “palliative” — it provides a short term solution,
but disrupts market forces, which, alone, are in society’s long term interests.”” Likewise,
trade unions, which pursue industrial ends, are coercive and may push labour costs so
high as to cost jobs.60 To Hayek, the “organizability of an interest has no relation fo its
importanc:e:.”62 The purpose of a trade union, then, should be little more than a friendly
society — assisting employees in choosing between jobs offered on the employer’s
terms.*> Employers are, after all, actually the supporters of working people — without
their growth and wealth (that purchases the means of production), there would be no jobs

at all.®  There is, then, a choice between individualism and collectivism. The two

5 In Friedrich Hayek Law, Legistation and Liberty — Volume One (The University of Chicago Press, USA,
1973) at 119-121, Hayek supports judge-made law of general application and the doctrine of precedent. He
states: “...the outcome of [the judge’s] efforts will be a characteristic instance of [the] ‘products of human
action but not of human design’ in which the experience pained by the experimentation of generatons
embodies more knowledge than was possessed by anyone.”

% Friedrich Hayek Law, Legislation and Liberty - Volume Three (The University of Chicago Press, USA,
1973) at 93-96 ; see alsc The Road to Serfdom {Routledge and Kegan, London, 1944) at 24-25 (Chapter II
— “Individualism and Collectivism”™).

% Friedrich Hayek Law, Legislation and Liberty- Volume Three (The University of Chicago Press, USA,
1973) at 93 et seq; and The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569 at
119-121; 124; 275-277; 300-303.

®' Friedrich Hayek Law, Legislation and Liberty- Volume Three (The University of Chicago Press, USA,
1973) at 96,

5 Priedrich Hayek Law, Legislation and Liberty — Volume Three (The University of Chicago Press, USA,
1973) at 95-96; and The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-369 at
275-6

8 Friedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569 at 118
et seq, 124,
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.. . . T . 64 .
principles are “irreconcilable” and only individualism works.”™ Hayek’s views may be

summed up in this passage from The Constitution of Liberty:®®

“The problem is that many exercises of freedom are of too little direct
interest to the employed and that it is often not easy for themn to see that
their freedom depends on others’ being able to make decisions which
are not immediately relevant to their whole manner of life...[Tlhey
hold views of deserts and appropriate remuneration entirely different
from his. Freedom is thus seriously threatened today by the tendency
of the employed majority to impose upon the rest their standards and
views of life. It may indeed prove to be the most difficult task of all to
persuade the employed masses that in the general interests of their
society, and therefore in their own long-tenmn interest, they should
preserve such conditions as to enable a few to reach positions which to
them appear unattainable or not worth the effort or risk...

Freedom does not mean that we can have everything as we want it. In
choosing a course in life we always must choose between complexes of
advantages and disadvantages, and, once our choice is made, we must
be prepared 1o accept certain disadvantages for the sake of the net
benefit. Whoever desires the regular income for which he sells his
labour must devote his working hours to the immediate tasks which are
determined for him by others. To do the bidding of others is for the
employed the condition of achieving his purpose. Yet, though he might
find this at times highly irksome, in normal conditions, he is not unfree
in the sense of being coerced. True, the risk of sacrifice involved in
giving up his job may often be so great as to make him continue in it,
even though he intensely dislikes it. But this may be true of almost any
other occupation to which a man has committed himself - certainly of
many independent positions.

The essentiad fact is that in a competitive society the employed is not at
the mercy of a particular employer, except in periods of excessive
unemployment.” [emphasis added.]*

% Priedrich Hayek Law, Legistation and Liberty - Volume Three (The University of Chicago Press, USA,

1973} at 151.

% Friedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569 at 119-

121.

% As noted above, Hayek believed that the free market provided the only escape from unemployment.



Wedderburn's critigue of Hayek.

A scathingly brilliant critique of the Hayekite approach may be found in
Wedderburn's seminal work, “Freedom of Association and Philosophies of Labour
Law."® In that critique, Wedderburn protests that Hayek’s work “is emphatically not
based on arguments of empirical inquiry to set against the traditional analysis or to
determine the way to ‘good industrial relations.” [Hayek’s] stance is a total and at times
bitter opposition to that analysis as a whole, couched in terms of truth and error, "%
Further, Wedderbum characterises Hayek’s work as lacking the metaphoric ‘shades of
grey.” “It is not a question of balance”, objects Wedderburn, “of organisations being too
strong or too weak, or of the vulnerability of the individual employees. Such group

organisation is in itself a threat to law and society.”®

After analysing the main tenets of Hayek’s theory, Wedderburn highlights its
substantive flaws. Hayek’s work is based on a faith in corporations playing a proper role
in a competitive market. Wedderburn emphasises that such view is “antique in today’s

world of pyramid corporate groups, oligopoly and transnational capital.””® Whilst such

%7 Lord Wedderburn “Freedom of Association and Philosophies of Labour Law” (1989) 18 Industrial Law
Journal 1.38 at 3,

% | ord Wedderburn “Freedom of Association and Philosophies of Labour Law™ (1989) 18 Industrial Law
Journal 1-38 at 9,

% Lord Wedderburn “Freedom of Association and Philosophies of Labour Law” (1989) 18 Industrial Law
Journal 1-38 at 9. It is interesting to note that Kahn-Freund in Labour and the Law (2" ed, Stevens and
Maxwell, London, 1977) specifically notes that regulation of power relationships is a matter of degree (at
.

™ 1 ord Wedderburn “Freedom of Association and Philosophies of Labour Law™ (1989) 18 Industrial Law
Journal 1-38 at 12,
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cornment raises the obvious spectre of white collar crime and corporate mismanagement
and dishonesty, it also highlights the growing power of corporate entities compared to
their employees as corporations become transnational entities, not simply local
concerns.”' Wedderburn also regards Hayek’s faith in freedom of contract (as opposed
to state regulation) as “[portraying] an astonishingly naif belief in the neutrality of the

»72 As Wedderburn notes, the crux of the common law is the

principles of common law.
protection of property and many common law judges themselves have regarded trade

. c g . . 73
unions as ‘sticking in their gorge.’

™ In “Collective Bargaining or Legal Enactment: The 1999 Act and Union Recognition” (2000) 29
Indusirial Law Journal | — 43: Lord Wedderburn notes that some corporations have become so global and
large that even national governments resemble “parish councils” in comparison. He also notes that there
seemns 1o rto corresponding globalisation of labor (at 29 et seq).

" Lord Wedderburn “Freedom of Association and Philosophies of Labour Law” (1989) 18 Industrial Law
Journal 138 at 11.

™ Lord Wedderburn “Freedom of Association and Philosophies of Labour Law” (1989) 18 Industrial Law
Journat 1-38 at 11-12, 28. Lord Wedderburn's distrust of common law judges on labour law issues has
been noted earlier in this chapter. It is also interesting to note Lord Wedderburn’s comments in “Collective
Bargaining or Legal Enactment: The 1999 Act and Union Recognition” (2000) 29 Industrial Law Journal
1 - 43 when speaking about early judicial decisions which curbed the rights of trade unions and regarded
such organisations as a restraint on trade (at 41): “...For the keenest common law mind the core was not
difficult to grasp. In 1923 Lord Justice Scrutton, that honourable, fox-hunting, conservative, intellectually
penetrating man, master of charter-parties but pursued by Furies loosed in wartime slaughter, declared: ‘Tt
is very difficult sometimes to be sure that you have put yourself into a thoroughly impartial position
between two disputants, one of your class and one not of your class.” He did not speak about personal
*bias’; such dross never touched him; but he recognised the chasm of social division, uncertain of even his
ability to bridge it. If today some judges are more aware of social forces behind and below the law, many
do not escape the habitual, instinctive support for property and the power relations of the market.”
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Havekite Philosophy — and the present writer’s response:

While Lord Wedderburn gave a sparkling critique of Hayek and the problems
confronting workers who are faced with burgeoning global capital, the present writer
concludes the rebuttal of the Hayekite approach with her own appraisal. The most
interesting way in which to undertake that task is by examining those whom Lord
Wedderburn calls the “lesser acolytes.””* In other words, the disciples of the free market,
laissez-faire view. Although not specifically named by Wedderburn, two such scholars

might be Americans, Stewart Schwab and Richard Epstein.

In his article, “In Defense of the Contract at Will,”* Epstein rejects the notion of
power imbalance by declaring his preference for the ‘contract at will,” that is the contract
of employment that can be terminated for *good reason, bad reason or no reason at all.* ™
Viewing the contract of employment as something that should embrace individual liberty,
Epstein argues:77

“With employment contracts we are not dealing with the widow who
has sold her inheritance for a song to a man with a thin mustache.
Instead we are dealing with the routine siuff of ordinary life; people
who are competent enough to marry, vote, and pray are not unable
protect themselves in their day-fo-day business transactions.”
(Emphasis added).

™ Lord Wedderburn “Freedom of Association and Philosophies of Labour Law” (1989) 18 Industrial Law
Journal 1-38 at 11.

5 Richard Epstein “In Defense of the Contract at Will” (1984) 51 University of Chicago Law Review 947-
982.

" Richard Epstein “In Defense of the Contract at Will” (1984) 51 University of Chicago Law Review 947-
982 at 966.

7 Richard Epstein “In Defense of the Contract at Will” (1984) 51 University of Chicago Law Review 947-
982 at 954.
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Likewise, Schwab rejects the power imbalance theory in both his article, “Predicting the

778 and, more

Future of Employment Law: Reflecting or Refracting Market Forces
colourfully in his text, “Employment Law: Cases and Materials,” where he describes

power imbalance as something “intuitively appealing to students” and claims:”

“From the law and economics perspective] workers...are to be in a
position analogous to that of consumers in the product market. We
would not ordinarily say that even a lone consumer has no power in
dealing with a larpe chain, because we realize that this individual
relationship is located amidst a host of supermarkets or other grocery
stores competing for patronage of a large number of customers. Thus if
a particular shopper does not like the products, services, or prices in
one store, he can go elsewhere. ..”

In the view of the present writer, these statements are as stunning as they are repugnant.
They show no acknowledgement at all of the basic truth (discussed earlier) that for a
worker, their job is the bulk of their income and the main means by which they can afford
to go 1o the supefmarket ~ or plan a married life, for instance. There is no
acknowledgement that not only recession, but also the fact a person may have family
obligations or be in a highly specialised field might preclude them from changing jobs as
easily as they would their supermarket. In the view of the present writer, the Hayekite
philosophy is to be found wanting. Not only due to the increasing size of corporations,
but also to the fact workers may have a harder time satisfying their basic needs than their
employers, the present writer accepts the view of the contract of einployment as being
based on a power imbalance and therefore argnes that intervention (of the type offered
through the no disadvantage test) is necessary. It is a fair balance between flexibility and

faimess — as is argued throughout this work.

™ Stewart Schwab “Predicting the Future of Employment Law: Reflecting or Refracting Market Forces”
(2001) 76 Indiana Law Journal 29-48 at especially 46 et sec.

" Stewart Schwab Employment Law text and Materials (Lexis law Publishing USA 1998) at 7.
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Another Form of Critique: Collins — and the third way?

Hayek represents an extreme argument against both power imbalance and any
extensive government intervention. But, there is a more subtle school of thought that
acknowledges the existence of a power imbalance to some extent and in some instances,
but does not accept that there is a “permanent state of disec;uilibrium.”80 On that basis,
collective bargaining is not of central importance and further means of alleviating
problems for workers, such as minimum conditions, take on significance. Perhaps the
best discussion of this approach is that of Hugh Collins in his article, “Labour Law as a

Vocation.”®!

In this 1989 work, Collins argues that labour law scholarship is at a crossroads
and the wealth of material written on the topic demonstrates both that problem as well as
the pathways that might be followed.® For Collins, the traditional route is that of
Wedderburn and Kahn-Freund. Its halimark and its strength is its view of labour law as a
“vocation” - as a means of addressing the subordination of workers.* Importantly, and
as reflected in the discussion of those authors at the start of this chapter, the cause of that
subordination is said to lie in the power imbalance between worker and employer, and the

means of redressing that imbalance is to be found in the collective power of working

B Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 463-484 at 478.
®1 Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484.
¥ Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 483 et seq.

8 Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 469 et seq.
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;t)f.:ople.84 The latter day alternative view of labour law was exemplified by the more
economically driven tact taken by Davies and Freedland in their text, Labour Law: Text
and Materials.”’ As Collins neatly summarises that view, labour law was not so much a
means of addressing social problems as it was a means of dealing with economic

problems ~ it was a means of regulating the labour market and inflation.

When looking for the internal coherence of the two approaches, Collins sees
problems and advantages in each. Freedland's approach allows for a study of law and its
effects, but lacks the basic quest or vocation to tie it together.®® The traditional route has
a strong cohering sense of purpose and vocation, but Collins argues that it inadequately

addresses the causes of the subordination it seeks to redress.”’

It is in this latter connection that Collins’ critique of the power imbalance theory
becomes crucial and where he advocates worker protections more in the form of statutory
minimum conditions.®® Collins accepts that there are some instances where workers will
be at a tremendous disadvantage to their employers and he hastens to add that *we should

not lose sight of Kahn-Freund’s analysis altogether.”® However, for Collins, lack of

3 Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 477 et seq.

8 paul Davies and Mark Freedland Labour Law: Text and Materials (2™ ed, Weidenfeld & Nicolson,
London, 1984) 1-964 as cited in: Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly
Review 463-484 at, for example, 471 et seq.

86 Hugh Collins “Labour Law as a Vecation” (1989) 105 Law Quarterly Review 408-484 at 48]1-483.

¥ Hugh Collins “Labour Law as a Vocation™ (1989) 105 Law Quarterly Review 468-484 at 484.

% Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 478-481.

% Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 481.
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bargaining power stems from problems of supply and demand. While there might be

some times when employers have an advantage in that sense:

*...(This) source of inequality of bargaining power should not be
exaggerated; most employers are subject to the discipline of the capital
market, which requires a return on investment, and employees may find
jobs elsewhere at the desired rate of pay. Although we cannot doubt
that at times the labour market does exhibit strong features of ineguality
of bargaining power, these features are contingent upon the particular
circumstances of the time and the parties involved. This provides an
unsatisfactory basis for a more general claim that individual workers
always suffer from inequality of bargaining power, which in tumn is the
source of their snbordination.

“Tt remains true, of course, that workers can improve their bargaining
position by controlling the supply of labour throngh union membership
agreements and collective industrial action. But in the absence of an
ability to substantiate the claim that workers necessarily enjoy weaker
bargaining power, the effectiveness of collective bargaining to alter
bargaining power can be used by governments and employers to
support precisely the opposite claim to that intended by Kahn-Freund:
that unions upset the pre-existing equality of bargaining power between
individual workers and their employers and throw the labour market
into disequilibrium, as evidenced by high levels of unemployment.
Explanations of the source of subordination of employees, which rely
vpon the notion of inequality of bargaining power, provide shaky
fonndations for a conception of Labour Law which sees its vocation in
the relief of the subordination of labour.”™

According to Collins, there are two sources of subordination that scholars, such as
Kahn-Freund, fail to consider adequately. In the first place, the “institution of wage
labour” is viewed as oppressive.gl In return for a wage, the worker offers up his services
in accordance with the directions of his employer. In the second place, most businesses
are conducted throughout the bureaucracy of a firm. Within that firm or bureaucracy,
there is a “hierarchy of employees from the chief executive down to the shop floor
worker. On this analysis, even those workers who enjoy considerable bargaining power in

the open market because of unique skills and talents become subordinated once they enter

%0 Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 479,

*! Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 480,
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the ranking order of the institution governing production.””

From this analysis of the
problem of subordination, Collins suggests that a fertile field of labour study is the
introduction of minimum labour standards; notions of industrial democracy; and

corporate regulation (rather than a simple reliance on collective bargaining). To Collins,

the emphasis is on subordination, not power imbalance and collectives.”

In a somewhat similar vein, the scholars of the so-called “third way” (said to drive
the “new labour” movement), such as Anthony Giddens, also place power imbalance to
the periphery of the debate and put greater emphasis on notions of partnership at work

and empowerment of workers.”*

2 Hugh Collins “Labour Law as a Vocation” (1989} 105 Law Quarterly Review 468-484 at 420.
% Hugh Collins “Labour Law as a Vocation” (1989) 105 Law Quarterly Review 468-484 at 481,

* See for example, Anthony Giddens The Third Way (Polity Press, London, 1998) 1-166; and The Third
Way and its Critics (Polity Press, 2000, UK) 1-189. It is interesting to note that (at 12 of that latter work)
Giddens notes that critics of the movement complain that it “offers no stategy for securing a more
equitable distribution of income or wealth” and “no reference is made to power.” See also: Tony Blair
New Britain: My Vision of a Young Country (Fourth Estate, London, 1996) 1-338. Blair discusses
partnerships at, for example, 31-32:

“Look around the world today: its chief characteristic is change. The force of change
outside our country is driving the need for change within it.

The task of national renewal is to provide opportunity and security in this world of
change. That can only be done it we act together as a society, to equip our people and
our industry for change, allowing them to prosper through change.

This means taking our historic principle of solidarity, of community, but applying it anew
and afresh to the world today. It can’t be done by a return to the past or by staying with
the failed policies of the present. We nced neither the politics of the old Left nor the new
Right but a new left-of-centre agenda for the future — one that breaks new ground, that
does not put one set of dogmas in place of another, that offers the genuine hope of a new
politics to take us into a new millennium.

Socialism is not some fixed economic theory defined for one time but a set of values and
principles definable for all time. This is how we should apply those principles...on the
economy, we should replace the choice between the crude free market and the command
economy with a new partnership between government and industry, workers and
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Hugh Collins’ 1989 article is, no doubt, groundbreaking — and its perception of
labour law as a “vocation” has inspired even one Australian academic (who is an ardent
supporter of the role of unions) to adopt the terminology to describe her own journey
through life.”® Likewise, the challenge to Wedderburn and Kahn-Freund is bold and
thought-provoking. But, in the view of the present writer, there is one passage of Collins’
work that is extremely important to this chapter and the advancement of the argitment in
this thesis. Collins maintains, for example, *“(that the) underlying structure of the
employment relation, in which workers submit themselves to the direction of others,
marks it out as a unique contractual relation, for it establishes a degree of personal

"% While Collins uses this

subordination only equaled by our ancient marriage laws.
example to argue that it is structural problems and not bargaining power (and supply and
demand) that cause the subordination of workers, what is crucial is his acceptance of the
problems facing working people. Collins is not diametrically opposed to the writings of

Wedderburn and Otto Kahn-Fruend, rather, the real point of differentiation of his work,

so far as this thesis is concerned, 1s the method he prescribes to redress the problem.

managers — not to abolish the market, but to make it dynamic and work in the public
imterest, so that it provides opportunities for all.”

Elsewhere, Blair discusses the importance of being able to belong to a trade union as well as the need to
have defined minimum conditions of work (at 53-54.) Sce also Tonia Novitz and Paul Skidmore Fairness
at Work: A Critical Analysis of the Employment Relations Act 1999 ad its Treatmenr of Collective Rights
(Hart Publishing, Oxford, 2001) (“Introduction™) at 6-7.

% Compare: Phillipa Weeks Trade Union Security Law — A Study of Preference and Compulsory Unionism
(The Federation Press; Australia, 1996) 1-282, although in this instance refer: “Preface” at xxii.
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Conclusion:

This thesis argues in favour of the no disadvantage test as the means of balancing
faimess to employees and flexibility for employers in the settlement of terms of
employment. That test both invites and, to a large extent, relies upon the jorisdiction of
the uniquely Australian Commission system (analysed in the next chapter) as well as the
arguments of trade unions and (in the case of the non-union bargaining stream) groups of

| employees bt?fore that commission. The no disadvantage test is an alternative to
individual contracts underpinned by statutory minimum conditions and allows the
commission and unions to have an input into the actual terms of employment rather than
just the basic minimum conditions. In the view of the present writer, the real ‘failings’ of
statutory minimum conditions are:

. the pressure they place on employees to know their own rights (irrespective of the
education of those employees, the complexity of the task of finding out rights, and
knowing the difficulties that might present themselves in any job);

. the fact that statutory minimum conditions can be the bare minimum (depending
on the whim of the Government of the day);

) the fact that, in the actual bargaining process, there are many different levels that
can exist above the basic floor of rights, How far one’s conditions are above this
floor depends precisely on workers’ capacity to fend for themselves — that is, their

bargaining power.

% Hugh Collins “Labour Law as a Vocation”” (1989} 103 Law Quarterly Review 468-484 at 480,
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. Finally, there is the question of who can advise workers on a multiplicity of issues

throughout the life of the working relationship, particularly those matters that go

to the problems of the particular worker at the particular workplace.97

These problems and the importance they place on retaining a role for further
bodies like the Commission and representaiive unions to protect the vulnerable have been
considered by, for example, North QC (as he then was);98 and Bennett;” and it was

particularly well-encapsulated by Weeks:

“Workers' interests are pursued both collectively and individually and,
while it is evident that unions bave been losing the allegiance of
workers o the point where they recognise the need to become more
responsive 1o their actual and potential members, collective strategies
remain indispensable. Bennett’s warning that the allocation of rights
to individuols against unions leaves employers’ ‘unacknowledged and
overwhelming’ rights and powers ‘untouched while stripping unions
of rights and impeding the individual employee’s ability (o engage in
collective action® ought to be heeded. (Empbasis added — footnote
removed from original text)™'®

One of the earlier studies considered in this chapter was the research of Beatrice
and Sidney Webb into power imbalance. An appropriate place to close this chapter and
commence the analysis of the early mechanism of the industrial commission (in the
following Chapter Three) is to consider the Webbs’ further research into the types of

measures that might assist working people. Writing at a time when court decisions had

%7 There is further discussion of minimum cenditions in chapter eight of this thesis.

% AM North QC “Industrial Action — the need for change in the law” [1991] Law Institute Journal 608-
610,

*® Laura Bennett Making Labour Law in Australia — Industrial Relations, Politics and Law (Law Book Co,
Australia, 1994) 1- 253 at 228,

10 phillipa Weeks Trade Union Security Law — A Study of Preference and Compuisory Unionism (The
Federation Press, Australia, 1996) 1-282 at 263.
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severely hamstrung the activities of trade unions and aware of the problems of individual
workmen who were geographically isolated, the Webbs saw the worth in a form of
legislative enactment.  Referring to what they colourfully described as the
“remarkable...[legislative experiment] in the Britains beyond the sea” (namely the wage
boards and arbitration commissions of Australia and New Zeaiand),'m the Webbs

expressed their support for some type of arbitration, As they suggested, such was:'”

“..a particular form of social machinery by which the conditions of
employment can be authoritatively settied, and strikes prevented,
whether individual employers or individual workers like it or not. The
interesting differences between the systems of New Zealand and
Victoria...show how elastic and how closely applicable to the details of
each trade and town the once rigid law may be.” [emphasis added]

The Australian Industrial Relations Commission is considered in the next chapter
and viewed throughout this work as the most crucial protection for workers. As stated, it
retains its role in the settlement of terms of employment largely through the no

disadvantage test and opens a channel to the voice of trade unions and other collectives.

et Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927
(Introduction xxi — lvi at xxii).

%2 Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927
{(Introduction xxi — Ivi at 1i. Similar comments are made at xxxvi).
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III. CHAPTER THREE:

The Australian System — and the need for change?

“Australia is the home of exotic species — not only the kangaroo and the
duck-billed platypus, but also a system of compulsory arbitration for
the settlernent of industrial disputes unique in the western world.”

Brian Napier's 1989 description of the Australian industrial relations system
echoes Walker's earlier thought that Australia’s labour laws were “an antipodean
curiesity as exotic as the kangaroo or the boome]rang.”2 Apart from demonstrating the
acute awareness many labour scholars have of Aunstralian fauna, at the heart of these
observations lies one basic truth: this country’s system of industrial law is different — and

unique.

The crux of that difference begins with its emphatic acceptance that there is a
power imbalance between worker and employer, such that third party intervention is
necessary to ‘even the odds.”® Traditionally, the intervention came through the advent of

what is now the Australian Industrial Relations Commission, before which representative

' Brian Napier, “Compulsory Arbitralion — The Australian Way?” (Book Review) (1989) 18 The Industrial
Law fournal 67-68 at 67.

? Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One} in (Joseph Lowenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books, US.A, 1976) 1 - 43 at L.

* See, for example: Sir Alfred Deakin, “Second Reading of the Conciliation and Arbitration Bill 1903
(Cthy” in Commonweaith of Australia Parliamentary Debates — Volume XV (House of Representatives,
Parliament of Anstralia, 30 July, 1903) at 2867-2868. Also, refer: Justice Henry Higgins The New
Province for Law and Order (Dawsons of Pall Mall, London, 1968). The notion is implicit in many other
sources cited throughout this work and, even today, is implicit in some parts of the principal objects of the
governing statute the Workplace Relations Act 1996 5.3(d), where it refers to ensuring an “effective...safety
net of fair.,.conditions.,,”
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bodies, such as trade unions and employer groups, had an enshrined place and gave voice
to the claims of their members.* What was remarkable about that Industrial Commission
was its dual function of conciliation and arbitration. Such a dual role meant the
Commission was instrumental in settling disputes as to the actual terms and conditions of
employment that would govern the ongoing employment relationship. It did not simply
deal with disputes arising ouf of an agreement on terms and conditions, which the parties
had struck, themselves. Further, the Commission was, and still i1s, a body that pays
regard to the public interest — in that sense, it was clearly different from a mainstream

civil court, which determined disputes between two private liti gants.’

As reflected in the conclusion to chapter two of this thesis, scholars, such as the

 Yet within their

Wehbs, from an early age, saw the worth of the Australian system,
choice of expression about the “remarkable...[legislative experiment] in the Britains
beyond the sea” lay clues as to the criticisms that would meet that very institution, today.
Much has changed since the advent of arbitration and the writings of the Webbs about

100 years ago. Economically, technologically and socially, both in Australia and abroad,

the world is a different place. We are no longer the “Britain beyond the sea.” Further,

* Philip Bodman “Explaining the Decline in Australian Trade Union Membership” Department of
Economics Discussion Papers - No. 210 (University of Queensland, Australia, 1996) 1-37 at 1 — where the
author suggests that the system of concilialion and arbitration “nurtured and even protected” trade unions.

5 See, for example, “The Idea of Public Interest” (Chapter Three) in John Niland Collective Bargaining and
Compulsory Arbitration in Australia (New South Wales University Press, Sydney, 1978) 29 - 34. The
notion of there being a guiding light apart from private dispute resclution is also reflected in parts of the
principal cbjects in 5.3 Workplace Relations Act 1996.

6 Sidney and Beatrice Webb Irdustrial Democracy (Longmans, Grezn and Co., London, 1902) 1-927.

! Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927
(Introduction xxi — lvi at li. Similar comments are made at page xxii). (Emphasis added)
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globalisation has heightened our imperative to compete on an international stage,

irrespective of what our traditional and uniquely Australian elements may be.

Such social, philosophical and economic changes have served as the catalyst for a
reconsideration of the Commission and its role in Aunstralian labour law. In fact, for some
academics, like Walker® and Niland,” there is a question as to whether the Commission
should retain a role at all, the institution being regarded as ill conceived - “a ruined giant”
of sorts.'® The purpose of this chapter, then, is to critically analyse the function of the
Industrial Commission. Such analysis is undertaken through a discussion not only of
those (aforementioned) works, but also of such writings as: the authors of the HR

Nicholls Society;'! Isaac;'* Davis and Lansbury;'® Rawson;'* as well as Mitchell and

® Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43.
See also: Kemmeth Walker Australian Industrial Relations Systems (Harvard Umiversity Press,
Massachusettes, 1970).

# John Niland “Process and Strategy in industrial Relations Reform™ (Chapter Fifteen) in (Richard Blandy
and John Niland eds) Alternatives to Arbitration (Allen and Unwin Publishers; Sydney; 1986) 1-456 at
243-272; “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia 19903 182 — 207; and Collective Bargaining and
Compulsory Arbitration in Australia (New South Wales University Press, Sydney, 1978) 1-174.

¥ Pon Rawson “Industrial Relations and the Art of the Possible” (Chapter Sixteen) in (Richard Blandy and
John Niland eds) Alternatives to Arbitration (Allen & Unwin; Sydney; 1986) 273-297 at 275.

"' HR Nicholls Society Arbitration in Contempt (The Proceedings of the Inaugural Seminar of the HR
Nicholls Society} (Melbourne, 28 February ~ 2 March 1986) - refer particularly: Hugh Morgan “The Nature
of Trade Union Power” {(at 24 — 30); Wayne Gilbert “The Queensland Power Dispute” fat 31 — 32); and Ian
McLachlan “Farmers, Australia’s Cost Structures, and Union Power” {at 53 — 63).

12 T'oe Isaac “The Australian Arbitration Commission: Prime Mover or Facilitator” (1989) 31 Journal of
Industrial Relations 407-427.

B Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter Five) in (Greg
Bamber and Russell Lansbury eds) International and Comparative Employment Relations: A Study of
Industrialised Market Economies (Allen & Unwin, Australia, 1998} 110-143.

' Don Rawson “Industrial Relations and the Art of the Possible™ (Chapter Sixteen) in (Richard Blandy and
Jokm Niland eds) Alternatives to Arbirration (Allen & Unwin; Sydney; 1986) 273-297,
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Rimmer:" the Hancock Report and Business Council of Australia enquiry;'® and some of
the elegant and amazing speeches of the Commission’s recent Centenary Conference,
especially those of the Honourable Justice Michael Kirby of the High Court of Australia
and the Honourable Kevin Andrews, Minister for Workplace Relations.!”  The
conclusion reached by the present writer is that the Commission still has a vital role to
play in Australia’s industrial relations (and a role which is both crucial to the no
disadvantage test and facilitated by that test). The difficult problem, which the later

chapters of this thesis address, is “winnowing the good from the bad.”'®

The Origins of the Australian System - Its Essence

Compulsory arbitration was introduced into this country by the Conciliation and
Arbitration Act 1904 (Cth). That legislation created what is now the Australian Industrial
Relations Commission and was originally the Arbitration Court. Significantly, that body

was not simply a political creature of statute.”® Rather, it was founded on the very

5 Richard Mitchell and Malcolm Rimmer “Labour Law, Deregulation, and Flexibility in Australian
Industrial Relations” in {1990-91} 12 Comparative Labor Law Journal 1-34.

8 Keith Hancock Australian Industrial Relations Law and Systems (Report of the Committee of Review)
(Yolume Two) (Canberra Publishing and Printing Co, Fyshwick, 1985) 1-694 at, for example, 178 et seq.
See also: Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working
(Volume One) (Business Council of Australia, 1989) 1-134 at 10 et seq.

"7 The present writer wishes to thank her former Labour Law stadent, Ms Amy Lee, who is now an intern
with the Australian Industrial Relations Commission, for forwarding to her the speeches.

'* Malcolm Rimmer “The Niland Green Paper — A Critical Review” (Chapter One) in (Michael Easson and
Jeff Shaw eds) Transforming Industrial Relations (Pluto Press, Australia, 1990) 6-17 at 16,

1 Ron McCallum “Collective Labour Law, Citizenship and the Future” (1998) 22 Melboume University
Law Review 42-61 at 56 et seq.
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Australian Constitution, itself,”® 5.51(xxxv) of that fundamental document providing the
Commonwealth Parliament with the power to pass legislation for “conciliation and
arbitration for the prevention and settlement of industrial disputes extending beyond the
limits of any one state”.”' The chief object of the Conciliation and Arbitration Act 1904
and section 51(xxxv) Australian Constitution was, then, to establish a tribunal that would
prevent strikes and lockouts throughout Australia.” It would do so by hearing the claims
of organisations of employers and employees and arriving at an award or ruling as to
what terms and conditions might be. All residual power was left to the States and the
prevailing view was that they should be left to deal with their own labour issues as

appropriate.23

The precise reasons why peace was such a preoccupation for the fledgling

Australian legislators was noted by MacIntyre and Mitchell.”* Essentially, the legislation

% Ron McCallum “Collective Labour Law, Citizenship and the Future” (1998) 22 Melbourne University
Law Review 42-61 at 56 et seq.

18,51 Constitution of the Commonwealth of Australia (emphasis added). That placetum was introduced
into the Constitution by Henry Bourne Higgins, Esquire, MLA (representative of Victoria) in the original
constitutional convention, refer: Official Records of the Debates of the Australasian Federal Convention —
Third Session — Volume One ( Melbourne, 1898} at 180.

2 See, for example, the chief objects of the Conciliation and Arbitration Bill 1903 — clause 4(I) as cited in
Sir Alfred Deakin, “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in Commonwealth
of Australia Parliamentary Debates — Volume XV (House of Representatives, Parlizment of Australia,
1903) 2858-2883 at 2860.

 Refer Louise Willans Floyd “Workplace Relations: Employment and Industrial Law” (Chapter Thirty
Two) in Clive Turner Australian Commercial Law (24® ed, Thomson Publishing, Sydney, 2003) 973-1011
at 981 et seq; and Louise Willans Floyd “Enren and One.tel: Employee Entitlements After Employer
Insolvency in the United States and Australia (Australian Renegades Championing the American Dream?)”
(2003) 56 SMU Law Review 975-1004 at 981 et seq.

M (Stuart MacIntyre and Richard Mitchell eds) Foundations of Arbitration: The Origins and Effects of
State Compulsory Arbitration 1890-1914 {Oxford University Press, Melbourne, 1989). See also Laura
Bennett Making Labour Law in Australia: Industrial Relations, Politics and Law (The Law Book
Company Limited, Australia, 1994) 1-253.
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was enacted after trade unions had engaged in a series of bloody and violent strikes
across the country in the adverse economic conditions of the late 1890s. Although those
strikes failed, the fracas and social dislocation they caused prompted even conservative
voters to urge on government a system of peaceful industrial dispute resolution - the
promotion of investment in the new Australian nation being foremost in their minds.
Trade unions, likewise, supported the system, as such gave them the recognition they

craved.,

The Deakin Settlement — Why Conciliation and Arbitration was Adopted Over Other

options & What it Aimed to Achieve:

Although, at that early stage of 1903, Australia was still very much an isolated
istand continent, the early politicians showed an understanding of international labour
law developments and a keen sense of Australia’s place in the world as a new nation.
Throughout the parliamentary debates, many politicians discussed the labour systems of
other nations and why Australia had chosen its atypical approach.25 Particularly, the
Australians were aware that compulsory arbitration had been rejected in other countries,
such as the United States, where the preferred model was collective bargaining — that is,
employers and employees (through unions) using the traditional economic weapons, such

as strikes, to bargain for terms and conditions of employment for themselves. ® In the

» Refer:  “Second Reading of the Conciliation and Arbitration Bill 1903 (Cih)” Commonwealth of
Australia Parliamentary Debates (House of Representatives, Parliament of Australia, 1903) at: 2868 et seq
(Sir Alfred Deakin); 3185 (Hon. Mr Reid MP); 3210 (Hon. Mr Watson MP).

* Joseph Loewenberg “Compulsory Arbitration in the United States” (Chapter Five) in (Joseph
Loewsnberg ed) Compulsory Arbitration: An International Comparison (Lexington Books, USA, 1976)
141-172 at, for example, 141-142. Buot see also: (Patrick Hardin and John Higgins eds) The Developing
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latter system, compulsory arbitration was regarded as “antithetical to democratic ideals
and practices.””” It was viewed as forcing the will of the State on freely negotiating

partiezs..28

The Australians were not anti-American.” But to the Australians, the American
idea had problems of its own. Unfettered bargaining was said to risk elevating the
strength of the bargaining parties above the justice of the issue at the heart of the dispute.
Thus, in the Second Reading of the Bill to the Australian House of Representatives,

Attorney-General, Sir Alfred Deakin, proc:laimed:30

“The Bill marks, in my opinion, the beginning of a new phase of
civilisation. It begins the establishment of the People’s Peace, under
which the conduct of industrial affairs...may be guided...Hitherto,

Labour Law (Volume One) (4™ ed, Bureau of National Affairs, Washington, 2001). Organised labour had
a difficult development in the United States around the turn of the twentieth century, see for example, In re
Debs 158 US 564 {1893). Promotion of unionism did emerge in the form of the Wagner Act 29 USC 151 et
seq (1998) as a response to the Great Depression, only to be curtailed shortly thercafter by the Taft-Hartley
Act 29 USC 141-144. For further information on the comparison between the Australian and American
systems at the time of the foundation of the Australian system, see, for example, Sir Alfred Deakin Second
Reading of the Conciliation and Arbitration Bill 1903 Commonwealth of Australia Parliamentary Debates
{House of Representatives, Parliament of Australia, 1903) 2858 — 2883 ar 2868 et seq. See generally
Louise W Floyd “Enron and One.tel: Employee Entitlements Afier Employer Insolvency in the United
States and Australia (Australian Renegades Championing the American Dream?) (2003) 56 SMU Law
Review 975-1004 at 977 et seq.

7 {Joseph Loewenberg ed) Compulsory Arbitration: An International Comparison (Lexington Books,
USA, 1976) 1-220 at {Infroduction) xiii.

® See, for example, (Joseph Loewenberg ed) Compulsory Arbitration: An International Comparison
(Lexington Books, USA, 1976) 1-220 at (Introduction) xiii; and Joseph Loewenberg “Compulsory
Arhitration in the United States” (Chapter Five) in (Joseph Loewenberg ed) Compulsory Arbitration: An
International Comparison (Lexington Books, USA, 1576) 141-172 at, for example, 141-142.

% In fact, in Parliamentary Debate before the Australian House of Representatives, a number of members
praised the American people and their enterprising nature, for example: Sir Alfred Deakin “Second
Reading of the Conciliation and Arbitration Bill 1903 (Cih)” Commonwealth of Australia Parliamentary
Debates — Volume XV (House of Representatives, Parliament of Australia, 1903) at 2868.

%0 Gir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) at 2864.
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there has been but one method of dealing with strikes and lockouts, and
one inevitable result. The strongest party has always prevailed. The
cause was not in question, the matter of dispute was not weighed. Give
to one side numbers and means now, and it wins. The cause counts for
nothing; power counts for everything; might makes right. Under the
new system — and here is the revolution — a different aim will operate.
Might is not to make right. But, as soon as it can be discerned and
determined, right is to make right.”’

Such a tribunal system obviously depended on organisations of employers and
employees appearing before it. Indeed, another of the chief objects of the act was “to
facilitate and encourage the organisation of representative bodies.”” But the Australians
acknowledged that, in the United States, it was some unions, rather than some employers,
who had become autocratic in the pursuit of their ends.”® So, Deakin noted that
arbitration was to apply equally to employers and unions to find peaceful and fair

. . 4
resolution of conflict.?

Deakin also reflected on the need to allow for the free operation of business and

the development of Australian trade. Significantly, though, he believed that such cannot

3! That such a system should be adopted in Australia owes much to the character of its pecple. As Walker
noted in his analysis of Australian arbitration, the working men who built up Australian trade unions drew
on their often bitter experience in Britain. Some of them had been forcibly deported for illegal
combination. Others had taken part in radical activities: Irish rebels, participants in the chartist revolt, and
other dissidents. *“Trade union organisation was & natural growth among such a population, many of whom
were sympathetic to wider social reform.” Further, the peoples were pragmatic - and arbitration was a
practical atiempt to gain peace. Refer: Kenneth Walker “Compulsory Arbitration in Australia™ (Chapter
One) in (Joseph Loewenberg ed) Compulsory Arbitration: An International Comparison (Lexington
Books; Massachusetts; 1976) 1-43 at 2-3.

2 Clause 4{vi} of the Conciliation and Arbitration Bill as cited in Sir Alfred Deakin “Second Reading of the
Conciliation and Arbitration Bill 1903 (Cth)” in Commonwealth of Australin Parliamentary Debates —
Volume XV {House of Representatives, Parliament of Australia, 1903) at 2861.

% Refer comments of: Hon Mr Reid MP “Second Reading of the Conciliation and Arbitration Bill 1903”
in Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives,
Parliament of Australia, 1903) at 3186.

3 Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903” in Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1903)
at 2870.
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be meaningfully attained through the exploitation of others. In other words, the
Australians saw social justice and business efficacy as mutually supportive, not mutually
exclusive goals. To use Deakin’s words: “‘Permanent prosperity can only be based upon

institutions which are cemented by social justice.“35

Consequently, the arbitration
commission was to operate free from dogma or dictation; its judgments were to be
confined to the facts and the merits of any given case. It was not to be rigidly controlled
by Parliament, nor was it to interfere too much in the operations of business or the
relationship between the parties. 1t had as its only direction the requirement that: “in the
hearing and determination of every industrial dispute the court shall act according to

equity, good conscience and the substantial merits of the case.”

This flexibility in the operation of the Commission tied in with its concern for
“public interest,” and was viewed as the Australian system’s great strength.” The
broad guiding principles of the Commission were likened to the flexibility of an

elephant’s trunk that could “pick up a pin or lift an enormous load”™® Rather than

% Gir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) at 2868. The language has a strong human righis bent, noting that Australia “did not
desire” to become like Ancient Egypt, where the might of the pyramids was built off the “abject
misery...of the masses”. There is a vision for the type of egalitarian society that he wants Australia to
become. However, the surrcunding passages of the speech do note an acknowledgment of the needs of
business and enterprise, so it is submitted the speech notes the mutual dependence of business and
humanitarian prosperity — it is not merely a motherhood statement.

% See clauses 46 and 47 of the Bill as cited: Commonwealth of Australia Parliamentary Debates — Volume
XV (House of Representatives, Parliament of Australia, 1903) at 2870.

¥ Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 190”) in Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1903)
at 2862 and 2865.

*® Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) at 2866 — se¢ also 2865,
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being bound by rigid legislation that “must necessarily be ineffective in dealing with a

" the court was free to adapt to the innumerable different human

living society,
circumstances that would come before it. In that way, the State was doing more than

simply “keeping a ring” in which warring participants fought.*’

Higgins and The New Province for Law and Order - the Development of Coneciliation and

Arbitration:

Sir Alfred Deakin’s Second Reading of the Conciliation and Arbitration Act 1904
showed the genesis of the belief that arbitration should represent the fusion of dispute
settlement, business efficacy and the promotion of social justice, and that such are co-
dependent. As noted above, the original vehicle charged with the task of striking that
balance was an actual court, the Australian Court of Conciliation and Arbitration. And

the original Presidents of such court were Justices of the High Court of Australia.*!

In November of 1915, the second President of the Arbitration Court, Henry
Bourne Higgins, wrote the seminal article, “The New Province for Law and Order.”

Some of the lyrical passages of that work were considered in the previous chapter for

¥ Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonweaith of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) at 2863.

© Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament
of Australia, 1903) at 2864.

* Tustice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968} 1-181 at 3-4.
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their acknowldgement of the problems of working people and the need for society to
protect its most vulnerable members. Justice Higgins also used that article to describe the
way the court came to its conclusions (within its flexible framework).*> Such work,

therefore, surely provides an insight into the development of Deakin’s belief.

To Higgins, conciliation, with the threat of arbitration in the background,
encouraged parties to negotiate in a fruitful way — and not to be obstinate.*® There had
been strikes throughout the life of the Court, but such were usually not of an interstate
nature and, so, outside of the Commonwealth jurisdiction.44 Conciliation and arbitration
had, therefore, replaced the “rude and barbarous process of strike and lockout” with

reason — and it had done so for the public interest.*’

Higgins noted that the Court had been given but the broadest operational
cbjectives from its governing legislation about how its aims were to be achieved. In

Higgins’ eyes, the tribunal was to be guided by “no kindly light except from the pole star

* Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph} {Dawsons of Pall Mall, London, 1968} — refer preface at v. Itis
interesting 10 note that, even today, some pre-eminent scholars in the field of Australian labour law regard
Higgins as their “hero,” refer: Ron McCallumn Address to the Christian Lawyers Convention {Bond
University, Gold Coast, 2002).

¥ Justice Henry Higgins A New Province for Law and Order {The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968} 1-181 at 25,

* Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a2 monograph) (Dawsons of Pall Mall, London, 1968) 1-181 at 33,

# Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968) 1-181 at 2.
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of justice:.”46

In practical terms, and as reflected in Chapter Two of this thesis, “the
normal needs of the average employee, regarded as a human being living in a civilised
community” was to be the primary test in ascertaining the minimum that would be ‘fair
and reasonable payment’ in the case of unskilled labour*’ Industrial peace was

inconceivable without this “living wage.”dg

The essence of the Australian system, then, lay in its acceptance of the views of
the Webbs and others like them (discussed in chapter two), namely, that there was a
power imbalance between employers and employees in terms of bargaining. The power
of an employer to withhold work was a “much more effective weapon” than the power of
labour to refuse to work (especially at a time when the latter could lead to s:tau"vation).49

But as Albert Metin noted, Australian labour law was “Le Socialisme sans Doctrine.”*®

* Justice Henry Higgins A New Province Jor Law and Order (The series of articles from the Harverd Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968} 1-181 at 2.

*" Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pal! Mall, London, 1968) 1-18} at 3.

* Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968) 1-181 at 6. Justice
Higgins went on to describe in detail the way the living wage was calculated. Much evidence was deduced
from household budgets as to amounts needed to pay for the essentials of life — good accommodaticn and
the like. That constituted the basic wage. An allowance for skill could be added to that where employment
required particular skills. Higgins then went on to deny claims that such a system was inflationary in
nature. He also noted that the Court would rarely intervene in the way a business was run, except if the
employer was acting against the public interest or the wellbeing of workers. Likewise, the circumstances in
which the basic wage could be reduced were few (at 4 — 15). See also: Ex parte H v McKay (The
HarvesterJudgment) (1907) 2 Commonwealth Arbitration Reports 1-33,

* Justice Henry Higgins A New Province Jor Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mall, London, 1968) 1-181 at 19,

* Compare:  Kenneth Walker “Compulsory Arbitration in Australia” {Chapter One) in {(Joseph
Loewenberg ed) Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts;
1976) 1-43 at 3: where the author suggests that Australian labour may have had “toc many doctrines”, in
fact, being influenced by forces as diverse as Chartism through to nationalism (against cheaper Chinese
labour)!
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There was no express mention of philosophies, but rather a pragmatic view of the world.
Seeming to confirm Metin’s view, Higgins, himself, proclaimed, that his court did not
deal with mere theories — “it was not in the “cloud-cuckoo town of Aristophanes”.“
Rather, it shaped its conclusions on the “solid anvil of existing industrial facts in the

fulfillment of definite official responsibilities.”?

Changes Afoot — Economic, Social and Political Change and their Effect on the

Commission

What was the Arbitration Court is now the Australian Industrial Relations
Commission. It is no longer headed by a Justice of the High Court of Australia. Its
members are labour law experts and are drawn from areas as broad as the legal

profession, employer and industry groups as well as trade unions — and even academe.”

In terms of the operation of the Commission, itself, this is well documented.> The
important development is the increase, over the years, in the actual jurisdiction of the

Commission, that is, the growth in the types of cases the Federal Commission could

51 Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsons of Pall Mali, London, 1968) 1-181 at 39.

52 Justice Henry Higgins A New Province for Law and Order (The series of articles from the Harvard Law
Review now reproduced as a monograph) (Dawsens of Pall Mall, London, 1968) 1-181 at 39.

3 Breen Creighton and Andrew Stewart Labour Law: An Infroduction (The Federation Press, 2000) 1-500
at 99 et seq,

* Louise Willans Floyd “Workplace Relations: Employment and Industrial Law” (Chapter Thirty Two} in
Clive Turner Australian Commercial Law {24” ed, Thomson Publishing, Sydney, 2003) 973-1011 at 981 et
seq; and Louise Willans Floyd “Enron and One.tel: Employee Entitlements After Employer Insolvency in
the United States and Australia (Australian Renegades Championing the American Dream?)” (2003) 56
SMU Law Review 975-1004 at 981 et seq.



65

entertain. Essentially, throughout the 1900s, the High Court of Australia’s interpretation
of the elements of s.51(xxxv) of the Constitution became increasingly broad. So, the
Commission went from having only basic powers that complimented the State systems to
having an extensive reach info the lives of working people. Further adding to its
Jurisdiction and influence in the Federal sphere was the development of the Commission’s
practice of using its own decisions as precedents within an industry. Consequently, the
Commission established types of industry-wide common rules (even though such were
strictly unconstitutional and against the Commission’s original charter). Finally, the
Commission in the public interest decided fest cases on matters such as redundancy pay,

the results of which had broad reaching effect.

While these jurisdictional developments were important in themselves, equally
significant was that the actual cuoiture and world in which the Commission operates has
changed vastly since the body was first formed. As one commentator noted, “the battles
of the 1890s where conciliation and arbitration triumphed over freedom of contract.. .pre-
dated Gallipoli by almost a quarter of a century.”” Probably the main developments
during those subsequent years go to the deregulation of the Australian economy and

associated with that, the rise of globalisation, technology and neo-liberal thought.

During the 1980s and moving into the 1990s, the Hawke-Keating Government

took great strides down the path of market deregulation. That era saw the beginnings of

* Ron McCallum *”Australian Workplace, The Rise of Contractualism and Industrial Citizenship” in
Employment Contracts: Their Role in Industrial Relations? (Papers from the Fourth Annual Labor Law
Conference, University of Sydney, 1996) }-3 at 3.
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privatisation of many government assets, such as The Commonwealth Bank. Tarriff
barriers were lessened and the Australian dollar was floated.®® These leaps of faith into
deregulation were made in response to increasing trends towards global competition and
trade as well as technological developments.”” Such economic changes ultimately raised
questions about Australia’s labour system. Concerns were raised as to what effect
floating the dollar and trading internationally would have on productivity and Australian
wage rates. Likewise, there were fears as to whether the Commission system (with its
extensive jurisdiction and industry-wide ‘common rules’) could adjust and respond
quickly enough to the pressures it now faced.® Underpinning this, in recent years, has
been the resurgence of philosophical leanings throughout the world that place primary

consideration on the interests of competition and business in the quest for flexibility.>”

% Keith Hancock Australian Industrial Relations Law and Systems (Report of the Committee of Review)
(Volume Two) (Canberra Publishing and Printing Co, Fyshwick, 1985) 1-694 at, for example, 178 et seq.
See also: Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working
(Voiume One) (Business Council of Australia, 1989} 1-134 at 10 et seq. See also: Jane Romeyn The Law
Arbitration and Bargaining (Industrial Relations Research Monograph Number 5, July 1994 ~ Department
of Industrial Relations Canberra) 1-49 at 9-10.

*" Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249, See also: David Campling “International Economic
Restructuring” (1994) 10 International Journal of Comparative Labour Law and Industrial Relations 36.

3 Keith Hancock Australian Industrial Relations Law and Systems (Report of the Committee of Review)
(Volume Two) (Canberra Publishing and Printing Co, Fyshwick, 1983} 1-694 at, for example, 178 et seq.
See also: Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working
(Volume One) (Business Council of Australia, 1989) 1-134 at 10 et seq. See also: Jane Romeyn The Law
Arbitration and Bargaining (Incustrial Relations Research Monograph Number 5, July 1994 — Department
of Industrial Relations Canberra) 1-49 at 9-10.

* Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Veluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249.
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The Hancock Report — The Federal Government ‘takes stock’ of the system

The first major Government review of the arbitration system since the early 1900s
was the Hancock Report of 1985.% Although cognisant of both the changing economic
and social tide (outlined above), the committee stood firmly behind the arbitration

system, rather than being tempted by any alternative systemic change. The committee

looked at the question in these terms:5!

“While recognizing the need to consider the case for fundamental
change, we cannot ignore the fact that Australia, for 80 years or more,
has pursued an approach to the resolution of industrial conflict which is
based on conciliation and arbitration. This approach, for better or
worse, imports a third-party involvemnent in industrial relations and in
the resolution of industrial disputes. We do not start with a clean siate:
the system has proven to be durable and is deeply entrenched in
society. To judge from the views expressed to us, reforms within the
current framework may gain the necessary degree of support. There is
much less ground for confidence that the necessary support exists or
can be engendered for a drastic change to the basic framework of the
systemm. This would be a sufficient reason for us to discuss proposals
for modifying the present system, even if we were convinced that the
better course would be to replace it with a different kind of industrial
relations system.”

Likewise, the report saw continuing currency in the notions of “public interest”

and “power imbalance” yet also acknowledged a growing role for co-operation between

employers and employf:(:s:62

“We think that the principle underlying the concept of public interest-
of looking beyond the concerns of the immediate disputants — is
important and that the term itself is a good means of giving expression
to it. We are unsympathetic to the suggesticn that the ‘public interest’

% Keith Hancock Australian Industrial Relations Law and Systems (Report of the Committee of Review)
(Volume Two} (Canberra Publishing and Printing Co, Fyshwick, 1985) 1-694 at, for example, 178 et seq,

8 Keith Hancock Australian Industrial Relations Law and Systems (Report of the Committee of Review)
(Volume Two) (Canberra Publishing and Printing Co, Fyshwick, 1685) 1-694 at 4,

8 Keith Hancock Austratian Industrial Relations Law and Systems (Report of the Committee of Review)
(Volume Two) (Canberra Publishing and Printing Co, Fyshwick, 1985) 1-694 at 11 et seq.



68

(as the term is used in conciliation and arbitration) should be more
precisely defined. First, we emphasise the wide diversity of situations
with which the conciliation and arbitration system has to deal and the
consequent risk that & more precise criterion would resirict the tribunals
in unintended and undesirabie ways. .

In the foreseeable future, the economic dimension of the public interest
is likely to be especially important. The industrial relations system
must be capable of coping with a changing economic environment and
labour market. Restoration of full employment, if it is to be achieved,
requires consistent productivity growth and stability of prices and
wages. The industrial relations system should, so far as possibie,
produce results which do not aggravate economic difficulties.

It is impossible to define a role for an industrial relations system
without reference to the occurrence of conflict. Nevertheless, we think
that an assumption can be made which will define the boundaries of
that conflict. This is a relevant consideration in looking at how an
industrial relations system might be structured to reinforce the positive
features of industrial relationships and to minimise the negative
features. The assumption is that while management and unions do not
have a commonality of purpose, they have areas of cornmon interest in
the preservation of the organisation and its jobs. Perceiving this
common interest, the conflicting parties limit their actions accordingly.
They may do so by pursuing a measure of agreement or accepting
solutions prescribed by third-party intervenors rather than jeopardise
the continuity of the enterprise. This assumption does not always hold
good....We think, however, that the assumption is generally right. The
area of common interest which exists is the basis of a measure of co-
operation and facilitates the resotution of conflilet.”

Despite that reference to cooperation and the economic dimensions of ‘public interest,’
the main recommendations of the Hancock Report were about improving the practical
operation of the arbitration system, rather than pursuing systemic change. In the event,
suggestions were made as to streamlining the Commonwealth and State systems, and

particularly issues of trade union regulation and amalgamation.”

5 Keith Hancock Australian Industrial Relations Law and Systems {Report of the Committee of Review)
(Volume One) {Canberra Publishing and Printing Co, Fyshwick, 1985) Recommendations for Change: 1-
44,
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Business Council of Australia

With Hancock’s insistence on maintaining the industrial relations status quo in an
otherwise changing world, it is perhaps unsurprising that business groups undertook
studies of their own into labour relations issues relevant to global trade and technological
advancement. Foremost amongst these, in 1989, the Business Council of Australia
published its groundbreaking study, Enterprise-based Bargaining Units — A Better Way
of Working.“ The crux of that study was the BCA's call for a change in industrial
relations thinking and systems from a conflict-based model that concentrated on
uniformity of terms and conditions of employment (through industry-wide common
rules) to one which concentrated on co-operation at the workplace level. Essentially, it
was argued that for Australia to compete in a global market, there would have to be an
acknowledgement that consumers and markets were the most irnporiaﬁt asset of a
business — without them how could any employer or union survive? The best way to
respond to market pressure was to model workplace relations at the enterprise so that

business could respond quickly to consumer demand:®

“The enterprise is the right economic unit for winning in competitive
markets because it is able to shape itself to the needs of those markets.
The great strength of enterprises is that their shape and compositicn is
constantly changing. When consumers’ tastes change, or technology
improves or costs vary, activities are grouped or regrouped, added or
deleted, contracted or expanded. Reorganisation of the process or
creating goods and services is a continuing part of successfully serving
changing customer needs. Industries are likely to be far too
cumbersome and slow-moving to do this well. Some firms will be the

® Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working (Volume
One) (Business Council of Australia, 1989) 1-134.

 Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working (Volume
One) (Buosiness Council of Australia, 1989) 1-134 at 3-4.
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same. A well-defined enterprise is the business unit that is going to do
this best. (Emphasis added)”%

The protection afforded the public interest was acknowledged by the BCA report,
but the BCA insisted that the enterprise model did “not imply a ‘free-for-all’ or a return

to ‘the law of the jungle,”” just a major shift in thinking:*’

“...The central premise of the current approach is that relations at work
are inherently adversarial. On that assumption, the regulatory
framework has been directed at ‘protecting’ the public interest from the
consequences of unconstrained conflict...

In an employee relations world, therefore, protection of the public
interest in the traditional sense would give way to a broader, more
positive goal of enhancing the public interest. This means ensuring
that the legislative framework supports effective working relationships
and provides the maximum possible incentive to individual employers,
their employees and, where they have a role, represeniative employee
organisations lo develop together and to self-regulate working
relationships that allow for the smooth handling of conflict and change
at the workplace and encourage adaptation rather than resistance to
evolving  economic realities without recourse to third parties.”
(Emphasis added)®®

The Changing Nature of the Commission and the Academic Appraisals:

If the Hancock Report and the BCA Enquiry represented the debate, even schism,
between sections of Government and sections of industry who favoured arbitration or
systemic reform, then such questioning surely invited academic commentary. And,

indeed, such flowed. From the 1980s (and even before that in some cases) three schools

% Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working (Volume
One) (Business Council of Australia, 1989) 1-134 at 4.

%" Business Council of Avstralia Enterprise-based Bargaining Units — A Better Way of Working (Volume
One) (Business Counci} of Australia, 1989) 1-134 at 7.

% Business Council of Australia Enterprise-based Bargaining Units — A Better Way of Working (Volume
One) (Business Council of Australiz, 1989) 1-134 at 7,
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of thought emerged in academic writings as to the shape Australian labour law should

take. There were:

e those who wanted arbitration retained, but possibly modernised, with a more
enterprise ‘bent’ (that is the hybrid system Australia has at present and which this
thesis supports);

» those who wanted collective bargaining along side arbitration; and

» those who wanted a wholesale move to individual contracts.

The main academic commentaries are considered below, before the hearty defence of the
hybrid system that is undertaken in the conclusion to this chapter. It is obvious that the
no disadvantage test both embodies and facilitates the hybrid labor system. That test and
the legislative changes that actually introduced it are analysed in detail in chapters four

and following.

The Friends of the Commission:

Isaac

Tn “The Arbitration Commission: Prime Mover or Facilitator?",%’ Isaac reflected

on the generality of the main guides for the Commission, namely the promotion of the

public interest and concern for industrial peace and economic wellbeing. He surmised

that the approach of the Commission to these concepts had changed over time, but

% Joe Isaac “The Arbitration Commission: Prime Mover or Facilitator” (1989} 31 Journai of Industrial
Relations 407-427.
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usually this was a response to changed community and economic circumstances, rather
than an assertion by a tribunal member of their will on those before the Commission.
According to Isaac, this responsive nature of the Commission was its strength. It had

evolved; it was not an anachronism.

Isaac traced the various approaches of the Commission to illustrate his point.
Higgins found ample precedent for his ‘basic’ or ‘living’ wage through the Deakin
Settlement {discussed earlier), so he viewed his judgment not as revolutionary, but as the
assertion of what was right — a reflection of the law.”® Overtime, the tribunal became less
a means of protecting the weak, and in fact, became an adjunct to collective bargaining

- LTl
and economic policy.

It had done so not through its own foibles or on its own whim,
but, again, in response to changing community standards. Seo, for instance, then
President, Sir Richard Kirby took the view that industrial relations required compromise.
The Commission was not simply a legal institution but the cornerstone of the industrial
relations system. Within that system, employment relationships were ongoing. A
solution put forward by the Commission may not be the solution sought by either or both
of the parties, but it should be acceptable to both, for without that mutual acceptance, the

economic cooperation necessary for employment and production would be destroyed. To

that end, there might even be room within the system for a degree of bargaining.

™ Joe 1saac “The Arbitration Commission: Prime Mover or Facilitator” (1989) 31 Journal of Industrial
Relations 407-427 at 408.

™ Joe Isaac “The Arbitration Commission: Prime Mover or Facilitator” (1989) 31 Journal of Industrial
Relations 407-427 at 423,
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The purpose of Isaac’s analysis of the evolution of the Commission was to
demonstrate that its changing approaches to its role were dictated by changing
community standards. The only way the Commission could serve its charter was to
change with the times. This it did, but in such a way as to give all parties a fair

hearing, not only, for instance, stronger parties.

Davis and Lansbury

Davis and Lansbury™ traced the evolution in the approaches of the Commission
to the issue of wage fixation. Over the years, the Commission had changed its approach
from indexation through to the advent of consent awards and the period of collective-
style bargaining (during the energy boom). Such developments demonstrated the
flexibility available within the compulsory arbitration system. The authors argued that
the Commission had changed its approach as appropriate in the prevailing circumstances
even where such change actually lessened the authority of the Commission (as was the

case with the allowance of collective bargaining during the energy boom).”

If there is rigidity within the compulsory arbitration system, the authors argued
such may well be the result of the trade union security measures that are a feature of the

system. For example, trade unions are often organised as branches, but these branches

7 Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter Five) in (Greg
Bamber and Russell Lansbury eds) International and Comparative Employment Relations: A Study of
Industrialised Market Economies (Allen and Unwin; Ausiralia, 1998-1999) 110-143,

™ Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter Five) in (Greg
Bamber and Russell Lansbury eds) International and Comparative Employment Relations: A Study of
Industrialised Market Economies (Allen and Unwin; Auvstralia, 1998-1999) 110-143 at 122 et 5€q.
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may cover an entire state. Perhaps it is those sorts of matters that complicate the quest for

flexibility in the industrial relations system, the authors argued.”

Rawson

Further support for the compulsory arbitration system may be found in the
writings of Rawson.” In his view, there had been an evolution from Higgins’ “province
of law and order” and that such province was inherently flawed because it required an

analogy between strikes and quasi-criminal acts:"®

“Strikes should be prevented and where they could not be prevented,
they should be suppressed by the commen criminal penalty of heavy
fines. Given that approach, there was an essential and consistent role
for conciliation and arbitration courts and for the judges who preside
over them,

This was rightly seen as quite a new endeavour. Courts of one kind or
another stand behind most aspects of social life, but ‘stand behind’ is
indeed a appropriate term. The conflicts of business life, with their
accompanying gains and losses, are in one sense regulated by the law.
Companies Acts and Trade Practices Acts exist and there are courts
which will enforce them. But their purpose is not to resolve confiicts
between competing businesses, except in unusual circumstances where
particular predetermined rules of the game are being flouted. Where
there is ‘ordinary’ conflict between business enterprises, the courts
generally speaking stand back and let the competitors get on with their
conflict, even though they may lead to the defeat or the elimination of
the less successful.

The arbitration systems sought to do something much more ambitious
than this. Their purpose was to provide courts that would be available
to determine day-to-day economic conflicts between employers and
employees, and w enforce their decisions on the parties. In this they
failed; and it is important to note, failed at an early stage.”

™ Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter Five) in (Greg
Bamber and Russell Lansbury eds) International and Comparative Employment Relations: A Study of
Industrialised Market Economies (Allen and Unwin; Australia, 1998-1999) 110-143 at 117 et seq.

” Don Rawson “Industrial Relations and the Art of the Possible” (Chapter Sixteen) in (Richard Blandy and
John Niland eds) Alternatives to Arbitration {Allen and Unwin; Sydney, 1986) 273-297.

7 Don Rawson “Industrial Relations and the Art of the Possible” (Chapter Sixteen) in (Richard Blandy and
John Niland eds) Alternatives to Arbitration {Allen and Unwin; Sydney, 1986) 273-297 at 276-277,
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Rawson concluded by noting that there have been many times during the life of
the arbitration system where there have not been strikes and that laws seeking to outlaw
all strikes will not work because they deny a right most unions regard as fundamental.
Even if unionists do not overtly strike, they may, for example, ‘go slow’ in their work or
only perform certain limited dufies — industrial action which is more subtle than a full-
blown strike. The question, then, is what to do with the system knowing that it has

strengths, but that it should not be judged incorrectly against a judicial standard.

According to Rawson, the option that should be adopted is to retain the arbitration
system but to regard it as a ‘corporate model’. In other words, a model in which all
relevant parties, be they the commission, the unions, or the employers have a ‘voice’ and
work together for a result that works best for all parties concerned. He states that such
evolution is appropriate and may well achieve some of the original goals of the system,
such as safeguarding the weak. In this context, Rawson notes that unions no longer only
represent the working class. In fact, the Australian Public Service is reasonably affluent
but is disproportionately unionised and hence governed by decisions of the Commission.
He also states that the real ‘downtrodden’ may well now be those who are unemployed,
especially the leng-term unemployed, yet they are excluded from union coverage and are
not effectively represented at all. His final acknowledgment is that the Australian
Constitution may have caused problems for the Commonwealth Government in
outstretching its powers in industrial law in the past, but that such powers are now being

read more expansively by the High Court of Australia and, therefore, may allow for a
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more consistent flow of legislation henceforth.”’  Just because the Commission is a

tribunal of longstanding does not mean that it is inflexible or without worth.

Some Further Views:

Walker:

Professor Kenneth Walker® examined Higgins' new province for law and order
and considered that the “new province” had little to do with dispute settlement, and far
more to do with wage fixation and policy.” This was the natural consequence of the
nature of the Commission — it was quasi-legislative, not judicial in character.”®  For
Walker, much emphasis had to be placed on the fact that the Commission could

1

determine disputes of interests, not merely rights.®’ It was establishing the terms by

" Don Rawson “Industrial Relations and the Art of the Possible” (Chapter Sixteen} in (Richard Blandy and
John Niland eds) Alternatives to Arbitration (Allen and Unwin; Sydney, 1986) 273-297 at 287 et seq.

™ Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43.

" To Waiker, the idea of abolishing strikes and lock outs was “Utopian:” “Industrial disputes may involve
conflicts so deep as to render adjudication by an independent third party unacceptable. Industrial disputes
machinery cannot be expected to eliminate disputes that are esseatially contests for power.” [Refer:
Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison {(Lexington Books; Massachusetts; 1976} 1-43 at
35-36.] Walker noted that some industries were more strike prone than others, and that some of the strikes
that had occurred had not been interstate and, therefore, had been outside the realm of the Commonwealth
Commission. However, he still observed that Australia had a relatively high rate of strikes by international
standards (at 24).

% Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsary Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at,
for example, 24-25, 26.

3 Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
24-25.
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which parties to the employment relationship would operate — it was not simply deciding
questions arising out of pre-existing agreements as to the conditions of work. The
inherently quasi-legislative character of such an approach was intensified by the other
key features of the Australian system. Conciliation was combined with arbitration before
the Commission — much negotiation between employers and employees took place under
the sway and dominion of commission members — “under the shadow of the tribunal,” as
it were.”® There were few statutory guidelines as to how the Commission should operate.
That combined with the importance of the nebulous concept of “public interest,” meant
that the Commission itself, determined much of what these concepts meant and how
proceedings should be conducted before it®® The fact that the Commission was
permanent and not ‘ad hoc’ meant that Commissioners had to live with the effects of their
decisions, so some sort of ‘policy element’ to proceedings and decisions was not

unlike]y.84

In short, Walker viewed that Commission system as a “tripartite industrial
legislature” (for wages and the promotion of wages policy).gs His position was

encapsulated in the following words:*

8 Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One)} in {Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
23.

© Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
22-23, and 29 et seq.

8 Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
22,24-25 and 4,

% Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976} 1-43 at
35 et seq, especially 36.

% Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in {Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
24.25,
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“Although arbitration was undoubtedly introduced into Australia in the
hope that it would prevent industrial conflict and eliminate strikes and
lockouts, it rapidly evolved into an institution in the practical operation
of which the settlement of such conflicts plays a relatively minor role.
It is true that where the parties reach a deadlock, the arbitrators make a
decision which is legally imposed upon the parties. However, the
element of conciliation in the system, combined with the extent to
which the parties reach agreement by negotiation in the course of
procedures before the tribunal or with its aid, gives Australian
industrial arbitration a quasi-legislative character. The practice of
compulsory arbitration is an intertwining of negotiation, agreement-
making, and arbitration. This is essentially a process of legislation in
which the parties participate as far as they can, shaping the ouicome as
closely as possible to their objectives. It is quite different from the
arbitration of disputes arising from an established contract, involving as
it does the drawing up of a new contract on terms much influenced by
the arbitrator, within certain wide limits laid down by the legislation or
constitution.”

And again, he asserted:®’

“The typical Australian award is something in the nature of a code of
employer and employee collective obligations of general application
within the particular industry or craft. Juridicially, it is of legislative
not an interpretive or judicial nature though the process by which it is
arrived at is judicial in form.

“When Australian awards and determinations are seen in this
perspective, rather than as the by-product of ad koc adjudications in a
number of industrial disputes, their impact upon the general conduct of
Australian industrial relations appears considerably more significant.
The carlier awards and determinations, like the early collective
agreements in other countries, were relatively simple documents,
specifying little other than minimum wages, hours of work, etc. A
modern award is & complex document, covering many detailed aspects
of the employment conditions. Thus, despite the varying impact of the
tribunals upon the power relations between the parties in different
industries, the gradual proliferation and elaboration of awards and
determinations have tended to standardize employment conditions
much more than might otherwise have been the case. It is, perhaps, in
this sense that Australian compulsory arbitration has succeeded in
establishing “a new provinee for law and order.”

8 Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
26.
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In terms of his appraisal of the Commission and his prognosis for the institution,
Walker was perceptive.”® There had been a widening of the bargaining units. Many
Commission principles had been applied across industries. So, unions tended to pursue
questions on an industry-wide basis. Further, there were positives in the notion of a
national wage case (that is the yearly hearing by which the Commission decided a basic
level of increase across an assortment of industries). Such surely enabled all workers to
enjoy a portion of the national product. What was certain, according to Walker, was that
parties were increasingly likely to negotiate — not simply through processes of
conciliation, but to gain entitlements over the conditions of awards — which were

regarded by many as a floor of entitlements.*” This tendency or trend would continue.

¥ Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration. An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
35 et seq. Note that Walker did raise some attitudinal questions. For example, what was the effect of
arbitration existing along side conciliation in cne Commission? Did such lead to intransigence or make
parties protect their position during conciliation in case the matter went to negotiation?

% Kenneth Walker “Compulsory Arbitration in Australia” (Chapter One) in (Joseph Loewenberg ed)
Compulsory Arbitration: An International Comparison (Lexington Books; Massachusetts; 1976) 1-43 at
39-40. Itis interesting that Walker states he could not see the Commission system being abandoned due to
such factors as political inertia; requirements of trade union security and the nature of the Australian
Constitution. Obviously, 20 years before the days of Victoria v The Commonwealth (1996} 187 CLR 416,
it wonld have been difficult for Walker to prophesy the use of the external affairs and corporations powers.
Likewise, it would have been hard to predict the determination of later governments to change the system.
The seemingly universal acceptance of the Commission system was reflected in the signature speeches of
the two major Australian political parties. In The Light on the Hill (14 November 1949}, Prime Minister
Ben Chifley said, in launching the Labour Federal election campaign:

“We affirm for every man the right to receive a fair return for his labour, enterprise, and
initiative. But we do say that it is the duty and the responsibility of the community, and
particularly those mere fortunately placed, to see that our less fortunate fellow citizens
are protected from those shafts of fate which leave them helpless and without hope. That
is the objective for which we are striving. It is...the beacon, the light on the hill, to
which our eyes are always turned and to which our efforts are always directed.”

Sir Robert Menzies in his 1942 Forgotten Pzople speech reflected Deakin's metaphor of the market as a
“ring” (pamphlet published by Robertson & Mullens and reprinted in full in Brett ] Forgotten People
Macmillan Australia 1992 at 14 ):

“If the new world is to be a world of men we must be not pallid and bloodless ghosts, but
a community of people whose motto shall be to strive, to seek, to find, and not to yield.
Individual enterprise must drive us forward. That doesn’t mean that we are to return to
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According to Walker, the Commission’s role would become something of a framer of
broad principles of negotiation, with parties taking greater responsibility for industrial
relations themselves. The Commission would also play a role in wages policy and in

dealing with unfair labour practices.

Mirtchell and Rimmer

In their examination of the arbitration system and its effects on productivity,
Mitchell and Rimmer® contemplated whether removal of the legal and institutional
“shackles” on the hiring and using of labour would assist Australia in dealing with
economic crises. The problems identified by Mitchell and Rimmer included the trade
union security devices such as preference given to unions; the fact that the compulsion of
the system leads to the creation of de facto common rules; and the continued existence of
strikes in a system. All these factors of primary regulation may lead outsiders to believe
that the system is weighted in favour of organised labour and against the employer. This
‘trend’ may well be re-enforced by the secondary means of regulation, namely the

content of awards. Prior to award restructuring,”’ they were largely concerned with

the old and selfish notions of laissez faire. The functions of the State will be much more
than merely keeping the ring within which the competitors will fight, Our social and
industrial obligations will be increased. There will be more law, not less. But what
really happens to us will depend on how many people we have who are the great and
sober and dynamic middle class — the sirivers, the planners, the ambitious ones. We shall
destroy them at our peril.” (emphasis added)

® Richard Miichell and Malcolm Rimmer “Labour Law, Deregulation and Flexibility in Australian
Industrial Relations™ (1990} 12 Comparative Labor Law Journal 1-34.

# Award restructuring was part of the early moves to npdate Australia’s original laws and orient them more
to productivity. Further details regarding legislative and other developments within the system arc
discussed in chapter four of this thesis.
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employee rights, not the rights of the employer. They also dealt with payment only on
grounds of time and not on the basis of job performance. Finally, the classifications of
employees (prior to award restructuring) was based on sometimes decades-old job
descriptions that may not be relevant and may not have added to flexibility in the

workplace,

Mitchell and Rimmer note that Australia is the only country on earth to deal with
the issues of deregulation from within a juridified system. Part of this may be because of
constitutional concerns. Other factors could be the attitude of Australians towards
workers rights and finally, and most importantly the flexible attitudes of the Commission

and the unions themselves were an enormous help.

The Alternatives:

Collective Bargaining (Niland):

While some scholars critiqued the system and argued for reform from within,
others took a more radical approach. Niland proposed a dual system of industrial
relations, where conciliation and arbitration survived, but the option of collective
bargaining {supported by minimum conditions) was the preferred model.”  Such was
necessary, he argued, to provide a flexible system that fostered efficiency in the

workplace. Niland acknowledged that, in the 1980s, trade unions had been instrumental

% See, for example: John Niland Collective Bargaining and Compulsory Arbitration in Australia (New
South Wales University Press, Sydney, 1978) 1-174 at 92 et seq.
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in pursuing innovative workplace agreements, and they had done so within the
conciliation and arbitration framework.” In fact, he viewed management as not pursuing
productivity strongly enough. However, he maintained that the structure of conciliation
and arbitration was a barrier to further productivity gains. He explained the crux of his
approach in his article, The Light on the Horizon, namely that the emphasis placed on
egalitarianism and the ‘public interest’ possibly skewed the importance of seeking reform
until such became a matter of national survival. In Niland’s view, management really
lacked the incentive to be bold until it was almost too late. The ‘light’™* Niland saw was

not of Chifley’s ilk, but rather one shining from foreign collective bargaining systems.”

The alternative Niland championed, he was at pains to point out, involved the re-
regulation of the system, not its deregulation - he sought to establish the structures that

would promote an enterprise focus and aflow for sustaimed change.96 The basis of his

% John Niland “The Light on the Horizon™” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 187 - 188. Niland recounts the
National Wage Case decisions of the 1980s in which the Commission laid down wage fixation principles
that allowed for and facilitated productivity bargaining and enterprise negotiations, That was a sharp
contrast to the earlier Commission approach that productivity must be distributed uniformly and under
central control. As indicated elsewhere in this chapter, the actual legal and other legislative steps towards
the hybrid system are discussed in chapter four. The purpose of this chapter is to outline the scholarly
debate behind those developments.

* John Niland “The Light on the Horizon" (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 192.

% John Niland “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990} 182-207 at 185-186.

% John Niland “The Light on the Horizon" (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 183-184. Other commentators
have made the same point about the juridified nature of the Australia system, for example, Richard Miichell
“Juridification and Labour Law: A Response to the Flexibility Debate in Australia® (1998) 14
International Jowrnal of Comparative Labour Law and Industrial Relations 113 — 135.
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system involved the distinction between disputes of interests and those of rights.”’ The
former were to be negotiated through collective bargaining with trade unions that
considered enterprise considerations, not industry-wide concerns. The latter were to be
solved by internal workplace grievance procedures. The effect of such division would be
to both limit strike action to confined periods (after which the sanctity of the agreement
was beyond question); and to place greater importance on cooperation at the workplace

level.

The benefits of this system were, to Niland, many and varied. It would assist in
curbing inflation. If pay increases were limited to productive areas of the workforce,
rather than industry-wide phenomencn, there would be no ‘flow on’ of benefits to less

% Many strikes were, he contended, related to the discontent of

productive workers.
workers at the shop floor, not at industry level. By focusing on the workplace, these
grievances might be addressed and there would be less disruption to industry.99 Inroads
might also be made concerning the overly high number of unions in Australia and the

disruptive demarcation disputes that inevitably followed; and restrictive work practices

by unionists might be addressed.'® The change in the system would have important

% John Niland “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990} 182-207 at 192 et seq.

% John Niland “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 197 and 201; and Collective
bargaining at 64.

» John Niland Collective Bargaining and Compulsory Arbitration in Austrafic (New South Wales
University Press, Sydney, 1978) 1-174 at 51-52.

' Yohn Niland Collective Bargaining and Compulsory Arbitration in Australia (New South Wales
University Press, Sydney, 1978) 1-174 at 32, 71-72.
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attitudinal change. 101

Parties would have actually decided their working conditions for
themselves. They would have no ‘scapegoat’ and, hence, possibly be more likely to

compromise and build a relationship for the future.'"*

To assuage doubters, Niland stressed that Government could have a role in
collective bargaining. He was not simply transplanting the US system to Australia, but
developing a form of collective bargaining suitable to this country’s needs.'” Harking
back to Deakin’s original fears, might, insisted Niland, would not make right. Rather
power imbalances (between employer and employee; and between large unions and
weaker ones) could be manipulated in collective bargaining, for example, through the

legislative framework determined by government.

While that was an outline of the system itself, equally important was the nature of
the social safety net it was to contain. Such was to be provided by means of minimum
conditions that would cover all employees. As Niland put it: “With such a provision, the

tribunals have no real vetting role and the industrial parties face a less bureaucratised

"' John Niland Collective Bargaining and Compulsory Arbitration in Australia (New South Wales
University Press, Sydney, 1978) 1-174 at 36-39; and “The Light on the Horizon” (Chapter Fifteen) in
(Michael Easson and Jeff Shaw eds) Transforming industrial Relations (Pluto Press: Australia, 1990) 182-
207 at 192 et seq.

12 John Niland Collective Bargaining and Compulsory Arbitration in Australiac (New South Wales
University Press, Sydney, 1978) 1-174 at 36-39; and “The Light on the Horizon” (Chapter Fifteen) in
(Michael Eagson and Jeff Shaw eds) Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-
207 at 192 et seq.

'® John Niland “The Light on the Herizon” {Chapter Fifteen) in {Michael Easson and Jeff Shaw eds)
Transforming Industrigl Relations (Pluto Press; Australia, 1990) 182-207 at 183; and Collective Bargaining
and Compulsory Arbitration in Australia (New South Wales University Press, Sydney, 1978) 1-174 at 70.
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system because they simply file for the public record their negotiated agreements.” % I

seemed a far cry from Deakin's original vision — making good use of a court that had the
Sflexibility of an elephant’s trunk to deal with the innumerable different circumsrances and
problems that might be brought before it. In such a system, the “long shadow” of the
conciliarion and arbitration system and the 1890s strikes by which such was inspired was

105
no more.

Master and Servant Common Law Contract (Bjelke-Peterson; the SEQEB Dispute & the

HR Nicholls Society):

Although Niland was critical of the Commission, he saw some sort of role for
unions in collective bargaining and envisaged a dual system in which conciliation and

arbitration was an option — albeit, not the preferred one.

The radical approach to reform was to embrace the replacement of the
Commission system and its attendant unions, with a return to the individual common law
contract of employment and recourse to civil court sanctions for enforcement. This

approach was adopted in what was called “the Pioneer State”, Queensland, with the

¢ John Niland “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 203-204.

"% John Niland “The Light on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds)
Transforming Industrial Relations (Pluto Press; Australia, 1990) 182-207 at 184-185. He did, however,
clearly see a role for trade unions and acknowledged that some parties could prefer conciliation and
arbitration and, in fact, such might be appropriate for them — hence it should remain as an option. Note the
idea of separate bodies for conciliation and arbitration as opposed to direct and unlimited access from one
to the other,



g6

Bjelke-Petersen Government’s approach to the SEQEB (electricity) dispute.'® As a
consequence, Queensland became the exemplar of the “New Right”, the HR Nicholls

Society. 107

In the inaugural proceedings of the think tank, Wayne Gilbert, the general
manager of SEQEB since just prior to the 1984-85 dispute, described the dispute through
his eyes.'® Essentially, the South East Queensland Electricity Board (SEQEB) was in
dispute with the state Electrical Trades Union (ETU) over the use of private contractors
on certain projects. The ETU representatives dealing with SEQEB management had
reached an agreement (the “draft negotiated agreement”), but such was rejected by the
State council of the union. Interestingly, Gilbert, himself, acknowledged that he had
“deliberately held up four essential community projects,” namely transmission lines and a

109

substation, at this same time. ~ Ultimately, the projects fell so far behind that Gilbert

decided he “had no alternative but to put them to contract” (although no agreement with

the union on the use of private contractors had been reached).''

% David Hall “Deregulating the Labour Market in the Pioneer State” (Legislative Comment) in (1988) |
Australian Journal of Labour Law 39 - 69.

" Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Centempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) {(Melbourne, 28 February — 2 March
1986) 31-52.

" Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 31-52.

19 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inangural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 31-32 at 32,

8 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February - 2 March
1986) 31-52.
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As a consequence, work bans and limitations were put in place by the union. A
number of conferences were held before the Queensland Industrial Relations
Commission. The Commission ultimately recommended the draft negotiated agreement
be accepted, but the union refused once more. The general situation was exacerbated by
the occurrence of one of the worst storms in Brisbane’s history, which left a quarter of a
million Queenslanders without power supply. Although the ETU workers, on
Comunission instruction, eventually agreed to return to work to repair storm damage, the
SEQEB management pushed ahead with its contract option, regarding the union as
intransigent and the prospect of reaching agreement minuscule. More strikes followed,

with some Queenslanders being left without power for a week. At this stage, SEQEB

began to openly question the Commission system, itself. To use Gilbert’s words:'!?

“The State Industrial Commission steadfastly refused to arbitrate,
despite being pressed for arbitration by the Government and the
Industry — the Government for its part guaranteed it would abide by
arbitration ~ the State Industrial Commission knew that the ETU would
repudiate any “unacceptable” arbitration.

“As the ETU became more intransigent, the State Industrial
Commission became weaker. When the ETU defied an order, the State
Industrial Commission put the reverse order on SEQEB, a peace at any
price philosophy., which avoided the issues. This policy penalised the
reasonable and rewarded the use of muscle. The last back flip by the
State Industrial Commission was too much for the Government who,
faced with large numbers of consumers without power, a State
Industrial Commission that was worse than impotent, declared a State
of Emergency and withdrew the electricity industry from the
jurisdiction of the State Industrial Commission,”

The removal of the electricity industry from the Commission’s jurisdiction saw
the State Government issue Orders in Council pursuant to the Transport Act, inter alia,

for striking SEQEB workers to return to work or be dismissed. One thousand did not

H Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Sociefy) (Melbourne, 28 February — 2 March
1986) 31-52 at 33-34.
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and, in the view of Gilbert, “dismissed themselves.”''? Writs were served by SEQEB,
pursuant to the Industrial (Commercial Practices) Act 1984, on 200 power station
operators (who had reduced power output in support of striking SEQEB workers). As
113

Gilbert recalls:

*,..before this matter was heard in the Supreme Court of Queensland in
Brishane, full power was restored and load shedding ceased. Why?

It is interesting also to note that, whilst the unions treated the State
Industrial Commission with impunity, with contempt, they certainty did
not when actions were taken in the Supreme Coart of Queensland under
the Industrial (Commercial Practices) Act of 1984. The main
relevance, of course, in that respect, was that SEQEB was seeking
pecuniary damages and penalties that are available under that Act...”

Thereafter, further legislation came into play, which strongly regulated union
conduct and which effectively set up the infrastructure for non-union, non-commission
industrial relations — in the electricity industry, at least. The Electricity (Continuity of
Supply) Act 1985 contained a power to direct that workers return to work. This was said
to be necessary as some workers alleged the ETU was threatening the welfare of their
families if the workers returned to work of their own volition.""* Similarly, the Industrial
Conciliation and Arbitration Amendment Act 1985 allowed members to resign from
unions without having to give notice (hence avoiding the payment of further membership

dues). A new Electricity Authorities Industrial Causes Tribunal was established to

1 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986} 31-52 at 34,

3 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February - 2 March
1886} 31-52 at 34-35.

4 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 31-52 at 35-36.
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replace what Gilbert described as the “impotency of the State Industrial Commission.”"

In particular, that Tribunal was to deal with industrial causes in the electricity industry
and take into account “the prosperity of the economy, the economics of the electricity
consumers’ interests, the effect on other industries in Queensland, and the management of
the Authorities.”'’® The workers employed by SEQEB formed a trust that was said to
oppose the previous union, desire close ties with management and support the new
Tribunal c:omple:tely.117 Finally, the Government empowered Gilbert to sign individual
common law contracts with electricity workers, which contained a ban on all strikes and
union preference, and “recognition of managerial prerogative, and other things which

give the employer flexibility in managing its own operations.”'"*

The basic tenor of the SEQEB approach became the mainstream Queensland
Government policy in the Industrial Conciliation and Arbitration Act and Another Act
Amendment Bill 1987. That act facilitated the making of ‘voluntary agreements’ through

which employers and employees could absclutely exclude award provisions {except in

!5 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nichoils Society) (Melbourne, 28 February — 2 March
1986} 31-52 at 37.

"6 Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986} 31-52 at 37.

" Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 Febroary — 2 March
1986) 31-52 at 38,

""" Wayne Gilbert “The Queensland Power Dispute” (Chapter Two) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 31-52 at 39. (Emphasis added)
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relation to minimum rates of pay and leave entitlements) if 60% of staff approved.'”” The
Commission only served to register these agreements, which it would do unless the
agreement contravened a law or was not in the public interest. Hall noted at the time that
the “public interest” had more to do with upholding the basic minimum conditions than
with determining whether the 60% rule had been complied with."”® Interestingly, the
Commission only conferred with parties — it did not conduct a formal, public hearing into

' Civil sanctions were available as enforcement measures.'” In assessing

the matter.'
what the Queensland Government in 1988 regarded as its “pioneering legislation”'* Hall

pondered:

“The fair {and anxious) question is, ‘Tust what promised land does the
Government have in view?

“...until the pioneers announce where they are going, the climate of
fear will persist. Unlike Pooh Bear the unions will not be content to
know where they are going when they get there.”

The SEQEB dispute is long over and the Queensland Industrial Commission
exists to this day, but the notion of a return to the common law ‘master and servant’
position was embraced by some industrial lawyers elsewhere in Australia from the

moment the Queensland Government heralded its return. Indeed, the “promised land” of

"' David Hall “Deregulating the Labour Market in the Pioneer State” (Legislative Comment) in (1988) 1
Australiar Journal of Labour Law 59 — 69 at 59 — 60,

12 David Hall “Deregulating the Labour Market in the Pioneer State” {Legislative Comment) in (1988) 1
Australion Journal of Labour Law 59 — 69 at 66.

12! Sections 94D et seq Industrial Conciliation and Arbitration Act and Another Act Amendment Bill 1987,

122 See, for example: 5.97 Industrial Conciliation and Arbiiration Act and Another Act Amendment Bill
1937.

' Compare: David Hall “Deregulating the Labour Market in the Pioneer State” (Legislative Comment} in
(1988) 1 Australian Journal of Labour Law 59 — 69 at 691.
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individual contracts represented to the HR Nicholls Society (HRN) the template for

indusirial relations in Australia.

The supposed ‘reasoning’ of some of the earlier writers of the HR Nicholls
Society ranged from rejecting the theory of power imbalance through to an appeal to
family values. One of the papers in HRN’s inaugural 1986 proceedings was entitled,

“The Nature of Trade Union Power.”'?*

In this work, Hugh Morgan regarded the
suggestion (underpinning Australian labour law) that employees were powerless against
their employer as “an attack on the dignity and worth of the individual "' Clearly,
Morgan had little time for the arguments of scholars like Kahn-Freund, that unskilled
labour actually held few bargaining chips (discussed in Chapter Two of this thesis). He
did not view the intervention of the law in the labour area as improving the lot of the
vulnerable and helping them attain conditions they might not otherwise be able to
achieve. More disturbing, however, was Morgan’s characterization of the union
movement, itself. Viewing unions as simply “charismatic,” he found them to be
irrational and self-serving — as showing no conception of rational rules or economic

principals.'®® He made his strongest pitch in these terms:'?’

" Hugh Morgan “The Nature of Trade Union Power” (Chapter One) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 24-30.

'™ Hugh Morgan “The Nature of Trade Union Power” (Chapter One) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 24-30 at 25.

1% Hugh Morgan “The Natare of Trade Unicn Power” (Chapter One) in Arbitration in Contempt {The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986) 24-30 at 26.
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“As Weber has so clearly described, charismatic movements
whether led by St. Francis of Assisi, or Karl Marx, or Lenin, are
profoundly hostile to the institution that is, sui generis, anti-
charismatic, that is the family.

“An incident from the British coal miners strike of 1984 illustrates
this fundamental hostility. A father and son worked together in a
mine that was the life blood of, what was always referred to in the
British intellectual press as, a close knit village community. The
father decided, after nine or more months of fruitless
unemployment, that he'd had enough and was going to accept the
British Coal Board’s offer of a return to work on generous terms.

“His son called him 2 scab, and refused to let him see his
grandchildren or give them birthday presents.

“The bonds that reach across the generations were thus broken in a
particularly humiliating way.

“This poignant incident illustrates the power of charismatic
leadership and its ability to disrupt human relationships, those
between father and son, between grandparents and grandchildren.

“The family is not the only institution to which trade unions are

hostile...”

The flaws in that reasoning are obvious. Many family members bicker — many
take strong views about issues that divide. But none of that is the exclusive domain of
the union movement. Rather, other factors contribute to the sad forming of such family
schisms - factors that go to the make-up of the family, the poignancy of the issues and the

resilience of individual relationships.

More reasoned, perhaps, was HRN’s acceptance as ‘gospel’ of Gerard

bnl28
4+

Henderson’s essay, “The Industrial Relations Clu which portrayed the Australian

"7 Hugh Morgan “The Nature of Trade Union Power” (Chapter One) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society) (Melbourne, 28 February — 2 March
1986} 24-30 at 27.

" Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadran: 21-29. For the HR Nicholls
‘acceptance’ of such work, refer: Hugh Morgan “The Nature of Trade Union Power” (Chapter One) in
Arbitration in Contempt (The Proceedings of the Inaugural Seminar of the HR Nicholls Society)
(Melbourne, 28 February - 2 March 1986) 24-30 at 25. Although, in the view of the present writer, some
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industrial relations community (lawyers, journalists, unionists and government advisers)
as a fraternity. The essence of Henderson’s 1983 critique was, as he described it, the
Commission’s “tendency to regard industrial relations as some kind of ‘art’ or ‘science’
with a life independent of economic realities or government policies...”'* He relied on
the judgment of Justice Moore in the 1965 Narional Wage Case to argue that the
Commission pursued human rights issues at the expense of economic management, and
that such approach would damage the economy and consequently jobs growth and

130

standards of living. Henderson opined that the awards of some of the most non-

competitive industries were being used as templates for other sectors of the economy.

This, he suggested, stifled economic reform and added to inflation.'”! He argued that the

1

Boilermaker’s case™ made enforcement of Commission decision impossible and this

parts of the article are petty. For example, Henderson seems to view the International Labour Qrganisation
(ILG) as a Swiss paradise (at 22), yet does not note that many TLO employees work in South East Asia
trying to reform ‘sweat shops’ (see http:/fwww.ilo.org). He describes the industrial commissioners,
themselves, as the alleged IR Club’s “high priests” whe held “the most glittering prize of all” (at 21 and
26}, yet does notice that some decisions were overtly economically inclined and does not emphasise the
position of working people without a commission. He refers to the alleged “emphasis on wine and song” in
the male dominated field of Australian labour faw (at 21). This may well be irue and in need of reform.
But, sadly, many aspects of Australian life and law are male dominated. See for example, “No Iob for a
Woman” Four Corners (ABC Television, Australia, 1984). Finally, it is interesting to note, in this context,
that Henderson gave a similar speech at the inaugural HRN conference, see: Gerard Henderson “The
Fridge Dwellers — Dreamtime in Industrial Relations™ (Chapter Eleven) in Arbitration in Contempt (The
Proceedings of the Inaugural Seminar of the HR Nicholls Society} (Melbourne, 28 February — 2 March
1986) 159-166.

'¥ Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadrant 21-29 at 23.

% Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadrant 21-29 at 23. In the National
Wage Case, Moore J was quoted as saying: “It is a question of competing prioritics; whether the
Commission should act as if its primary function were to attempt to create or sustain a favourable economic
climate and its secondary function were to attempt to resolve problems of industrial relations or whether the
last is the Commission’s primary function and the first its second. In my view, the Commission should
always give priority to problems of industrial relations.”

"*! Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadrant 21-29 at 27 et seq.

'3 R v Kirby; Ex parte Boilermakers Society of Australia (1956) 94 Commonwealth Law Reports 254,
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leant heavily against employers and in favour of unions.'” He considered it arrogant to
regard the Commission as the only body capable of determining what was reasonable.'**

However, he did acknowledge that wage determination is generically a problem:'™

“On the wages front there can be no panacea. Over the years virtually
all systems of national wage determination have been tried and found
wanting. The current debate over the virtues or otherwise of centralised
wage fixing misses the point. What matters is not so much who makes
wage decisions, but whether they are made according to tough-minded
economic criteria.”

By 1989, more attention was being paid overtly by HRN to the relationship
between the structure of the Australian labour market and the then poor state of the
Australian economy. In clearly bitter terms, Geoff Carmody, writing for the Society,
condemned the Australian Industrial Relations Commission as a form of cancer which

would “prove robust and difficult to excise from the body politic.”'*®

Basically, Carmody
saw the AIRC as placing too great an emphasis on the submissions of the federal Labor
Government and the ACTU (through their Accord) in determining the National Wage

Case - and not enough emphasis on the economy and the submissions of business. He

saw this as detrimental to the nation’s standing.'”’

133 Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadrant 21-29 at 24,

' Gerard Henderson “The Industriat Relations Club” (1983) 27 Quadrant 21-29 at 23,

'3 Gerard Henderson “The Industrial Relations Club” (1983) 27 Quadrant 21-29 at 29.

1 Geoff Carmody “The Industrizl Relations Commission in Terminal Decay?’ (Chapter Three) in The
Legacy of the Hungry Mile” (The Proceedings of the Seminar of the HR Nicholls Society) (Melbourne, 19
August, 1989) 13-17 at 13.

Y7 Geoff Carmody “The Industrial Relations Commission in Terminal Decay?’ (Chapter Three) in The

Legacy of the Hungry Mile” (The Proceedings of the Seminar of the HR Nicholls Society} (Melboumne, 19
August, 1989) 13-17 at 14 et seq. Similar views were put forward in the earlier HRN paper: Andrew
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Even more emphatic was the Society’s 1996 objection to what is now the
Workplace Relations Act 1996 (Cth) — on the basis that the statute provided an ongoing
role for the AIRC. Written at a time of record unemployment in this country, the Society
described the Commission as a near Communist body that stopped labour supply and

demand principles from operating. The HRN submission stated:**

“...The AIRC is at the heart of the problem.. It is a failure of the...Bill
that the AIRC survives, albeit in slightly diminished form. The sine qua
non of a rapid end to our unemployment scandal is the extinguishment of
the AIRC. There has been a failure of leadership not just within political
parties, but within business, the churches, the academies, and particularly
the media on this issue. Every new impost on the direct cost of
employing someone; every new regulation which increases the constraints
which legally apply to contracts. ..act to force those workers who operate
at the margin of profitability to become unemployed...”

It seems like ‘vintage’ Heyek, and yet all the while, the Society never ponders the
worth of a job which does not pay a sustaining wage, nor the problems caused by
deplorable conditions on workers and their families. Likewise, there is never a thought
that the widespread support of the Industrial Commission amongst academics and the
clergy might be because the system has essential qualities, even if in need of some

1
reform. '’

Brown “Voluntary Agreements Between Employers and Employees in Queensland” (Chapter Four) in The
Light on the Hili (The Proceedings of the HR Nicholls Society) (Mooloolaba, 6-8 June, 1987)25-29 at 25.

% Submission to the Senate economics references Committee: The Workplace Relations and Oiher
Legislation Amendment Bill (The Reith Bill} - 1-9 at 4 et seq.

' This is not an economics thesis, but what the present writer seeks to underline is that these criticisms
were written before the present hybrid system of labour relations that now exists in this country came into
being — and it is that very system that this thesis defends. PFurther, whilst the Australian economy has
improved under the present system, there is still widespread debt — and that stems from a range of
considerations, such as loans for investment properties — not from the cost of labour alone.
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CONCLUDING REMARKS:

In 1998, Ronald Howatson, a former Commissioner of the Queensland Industrial
Relations Commission, finished the work that had been commenced by former
Commission Kevin Edwards — A Chronicle of Events relating to Industrial Relations
Tribunals in Queensland to 1960. Using the vernacular of the State of Queensland, the
book was published as They’ll Always be Back.” Such words were actually those of
former Industrial Registrar, PJ Wallace shortly before his retirement on 19 September
1949, when he said that: “the industrial court had the confidence of both employers and
employees and its future was assured...(Some) unions had been prepared to do without
the court when things went their way but they always had and always would come
back.”'*! To this, Howatson added: “Events in this book suggest that these words have
applied at various times to employers and indeed government as well as to employee

unions.” '

Yet the discussion in this chapter demonstrates that the words “they’ll always be
back” may not be a true reflection of the sentiments of a number of those parties, today.

The scholarly, governmental and business studies analysed in this chapter and spawned

' Ronald Howatson They'll Always Be Back — A Chronicle of Events Relating to Industrial Relations
Tribunals in Queensiand to 1960 (Industrial Court of Queensland, Brisbane, 1998) 1-435. The present
writer wishes to express her thanks to her friend and mentcr, Hon. David Hall, President, Industrial Court
of Queensland, for giving her a copy of the work - on file with author.

1 Renald Howatson They’ll Always Be Back -~ A Chronicle of Events Relating to Industrial Relations
Tribunals in Queensland to 1960 {Industrial Court of Queensland, Brishane, 1998) 1-435 at 1ii.
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by the 1980s deregulation of the Australian economy, and the rise of globalisation and
instantaneous technology, as well as neo-liberal thought, all show that systemic change to

Australian labour regulation is a live issue.

The argument of this thesis, which unfolds in the following chapters, supports the
present system. That system is one that takes into account the many economic changes
and scholarly critiques outlined in this chapter fo graft onto conciliation and arbitration
features which make the most of enterprise culture and increase productivity, yet not at
the expense of fairness. It is a hybrid system of which the no disadvantage test is the
centrepiece, and the nature of that test and system is legally analysed at length in the

body of this work.

But it must be remembered that there is a real urgency and purpose to that
argument. The government’s ‘rock solid guarantee’ speech favoured the virtual
dismantling of conciliation and arbitration. The enduring nature of the Government’s
commitment to that quest was reflected in the speech of the Honourable Kevin Andrews
MP, Minister for Employment and Workplace Relations, to the Centenary Conference of

the AIRC, The Centenary Convention: The Conciliation and Arbitration Journey.'"

"2 Ronald Howatson They'll Always Be Back — A Chronicle of Events Relating to Industrial Relations
Tribunals in Queensiand to 1960 (Industrial Court of Queensland, Brisbane, 1998) 1-435 at 1ii.

'} Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Concillation and Arbitration Journey (Melbourne, 22 Qctober 2004) 1-9; and Justice
Michael Kirby industrial Conciliation and Arbitration in Australia — A Centenary Reflection An address to
the Australian Industrial Relations Commission Centenary Conference The Centenary Convention: The
Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-35. The present writer thanks her
former student and intern with the Australian Industrial Relations Commission, Ms Amy Lee, for sending
her all the conference papers delivered at that magnificent conference (on file with author),
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The Minister, Honourable Kevin Andrews, did foreshadow a continuing role for

the Commission in Australian labour faw when he said:'#

“Since 1904 the Australian Industrizl Relations Commission and its
predecessors have been inseparably linked with the desfiny and
altitudes of the Australian community. Over this period the
Commission and its predecessors have adapted and evolved according
to changing conditions and national requirements. Change is constant.
Australic’s future is inextricably linked to economic change. All
institutions will have to continue to adapt to a changing economic
environment. | am confident that the Commission will meet this new
challenge in our national journey.” (Emphasis added).

Likewise, there were other reassurances — about the “guaranteed award safety net (being)

"3 about Australian wage rates being

central to Australia’s workplace relations system;
amongst the highest in the OECD;'* and that the Commission still has an important role
in Australia’s Iabour system, especially through its “widened responsibility to encourage

positive outcomes by facilitating the making and certification of agreements.”' "

But other statements made by the Minister may well fill the spine with a cold

feeling of foreboding. The Minister was at pains to emphasise that other constitutional

14 Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 9.

' Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 7.

¢ Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Indusirial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 7.

7 Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey {Melbourne, 22 October 2004) 1-9 at 7. (Emphasis
added),
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heads of power, such as the corporations power have already been used in Australian
labour law and that “(mechanisms) other than conciliation and arbitration could equally
have been chosen to resolve the issues pressing on the Constitutional founders, as
occurred in other nations.”™* But even more interesting was the distance the Minister
placed between himself and the earlier, legendary members of his own party, the Liberal
Party of Australia, who had supported conciliation and arbitration. Of the Father of

Liberalism, Hon Sir Robert Menzies, Minister Andrews said:'®

“The reality of change is obvious when we recall that as late as 1967,
after he had retired from office, Sir Robert Menzies told an American
audience that wage levels in Australia were determined by a special
tribunal because ‘such grave and weighty matters were too important to
be dealt with in another fashion.” Few would share that view today.”

Of the Deakin Settlement, much cherished by the present writer and outlined in some

detail earlier in this chapter, Minister Andrews stated:

“Of all the pillars of the ‘Australian Settlement,’ industrial
arbitration is the only one which has not been consigned to history
and which has any realistic prospect of surviving into the next
century.” (Emphasis added).

Minister Andrews ended his speech with a discussion of the need to ensure all

Australians can obtain a job and that such a consideration should be taken into account

'*8 Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004} 1-9 at 4, 6.

** Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrizl Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 3.
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when the Commission undertakes its work of setting wages and the like."*

The emphasis
of the Commission had to move from awards and dispute settlement to economic
considerations.”®' He also noted, as acknowledged in chapter one of this thesis, that the
Workplace Relations Act 1996 "“was never meant to be a definitive statutory framework

but a step towards a more dynamic and flexible labour market.”'*

In the view of the present writer, the Minister’s speech, although in parts
ambivalent, leaves one very distinct possibility — that the original “rock solid guarantee™
speech agenda will be pursued in the coming term (and by a Government that now has a
majority in both Houses of Parliament). By that agenda, the Commission’s place within
the Australian labour system will be almost reduced to naught. What also strikes the
present writer about the Minister’s speech is the ‘icy chill’ of its omissions. The speech
paints the Commission as one that is largely about national strikes and rigid awards, and
the Deakin Settlement as an anachronism. Nowhere does the Minister undertake the
exercise conducted at the start of the present chapter of this thesis, which notes the
compalibility of the economic and social objectives of the Commission and the inherently
flexible structure of a Commission of experts that, through hearings, could arrive at

different decisions, just as an elephant’s trunk could lift a pin or pick up an enormous

'*® Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where o0 From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 8.

5! Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address 1o the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 4, 7 and 8.

132 Hon Kevin Andrews MP, Minister for Employment and Workplace Relations Where to From Here? An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-9 at 7.
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load.”® Nowhere does the Minister study the recent changes to the operation of the
Commission through the no disadvantage test and its enterprise focus (as this thesis does
in the following chapters). Nowhere does the Minister speak of his love of being, and
what it means to be, an Australian — with all of its strange and beautiful flora and fauna

and with its idiosyncratic, rebellious charm.

That void was filled by one of the most beautiful speeches the present author has
read for some time, also given at the AIRC Centenary Conference and by the Hon Justice
Kirby.”* His Honour acknowledged that “many of the issues that were debated at (the
time of the establishment of the Commission) remain important today. It is as if the
process of creation and renewal has, like a human life, been one of constant “rediscovery
of things that are fundamental.” Referring to the fact that the greatness of a system is not
measured by how it allows strong pecple to protect themselves, but rather how it
intervenes to protect those who are too weak to mount such a defence, the judge spoke of
Higgins and his determination to ensure that working people had a fair and reasonable
Wage:155

“Even for an Australian of Ulster Protestant lineage, this was an idea
that scemed right to Higgins. Its centrality in industrial relations and
economic organisation has changed over the century. But the germ of
the idea of a essential ‘safety net’ to protect the dignity of every
employee — and thereby the dignity of all those who employ them -

133 Refer discussion of Deakin Settlement earlier in this thesis.

14 Tustice Michael Kirby Industrial Conciliation and Arbitration in Australia — A Centenary Reflection An
address to the Australian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 QOctober 2004) 1-35,

%5 Justice Michael Kirby Indusirial Conciliation and Arbitration in Australia ~ A Centenary Reflection An
address to the Awustralian Industrial Relations Commission Centenary Conference The Centenary
Convention: The Conciliation and Arbitration Journey (Melbourne, 22 October 2004) 1-35 at 34, 23 et
seq.



102

remains in the ongoing function that Australians expect of their
national tribunal for industrial conciliation and arbitration. Over the
course of a century, that body ‘has contributed to the equalisation of
costs of labour throughout Australia and hence to the growth of a
national economy.” It has reinforced the strong constitutional attention
to the creation of a continental commeon market, nearly a century ahead
of that achievement in Europe and North America. It has helped weld
Australia together, contributed to the creation of a national economic
structure and protected our largely egalitarian society which, until now,
has been a special feature of life in Australia. We can change these
characteristics as we please. However, if we do so, the change will not
deny the impact of the Commission and its predecessors upon what it
has meant to be an Australian over the past hundred years.

“...Rude as it may be to mention it at such a time, there are those who
see no future whatever in the Avustralian Indusirial Relations
Commission. For them, it should be closed down, lock, stock and
barrel. Or, if retained, converted into a mediatory body ‘with no legal
powers of arbitration or intervention.” For those of this opinion, a
wholesale revision of the legislation is required, indeed it is urgent.

Persons of such views tend to live in a remote world of fantasy,
inflaming themselves by their rhetoric into more and more unreal
passions, usually engaging in serious dialogue only with people of like
persuasion. For the rest of us, who live in the real world, and know our
country and ifs institutions better, time will not be wasted over such
fairytales. Australia is not a land of extremes. Irritatingly enough to
those of extreme persuasions, Australia’s basic institutions and laws
tend to adapt very slowly and over time: adjusting to changing
economic and social forces only as such adjustment is truly needed. So
it has been with the national conciliation and arbitration tribupal. So it
will be in the future. Those who want more dramatic change, as
distinct from constant adjustment, need to look for another country.”

The judge concluded his speech by discussing a workplace problem once confronted by
his niece, Julie. As a casual worker, she had been frequently underpaid, amongst other
problems. Thanks to the intervention of the Commission and the ultimate help of a
union, Julie won her case for recompense from the employer. The judge mused as to what
would happen to the disenfranchised casual and weaker workers of this world without a

Commission. All these observations he gave as a Justice of the High Court of Australia —
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which he described as “the other independent national decision-maker expressly

envisaged by the Constitution. »136

It is that latter point which may be the most important made by the judge and the
ong on which it is appropriate to end this chapter. It is a point that goes to the heart of
this thesis and which was considered by Professor McCallum some years earlier when the
Professor lauded the Constitutionally based Commission in preference to minimum

conditions:

“..The use of a core set of statutory standards against which
agreements can be vetted will not only ensure that agreement-making is
more flexible, but it will greatly curtail the role of the Commission as
the primary determiner of national employment standards.

I believe that conservative governments have beea svccessful in
weakening our network of arbitral tribunals because they are perceived
of as little more than creatures of statute. On the contrary, without
independent labour relations machinery there can be no viable system
of collective labour law in this country. Collectively secured terms and
conditions of employment must be guaranteed as an indispensable right
of the democratic citizenry. The downgrading of our industrial
tribunals is, in my opinion, an attack on citizenship itself.

The failure of adherents of collective labour law to perceive the linkage
between independent labour relations machinery and democratic
citizenship occurs because insufficient attention has been paid 10 the
worker as citizen and to the place of independent labour relations
tribunals in the Australian political structure.

In my judgment, the insertion of the fabour power into the Australian
Constitution was a recognition by the founders of our federal nation
that its citizen workers should possess the right to have their
employment conditions vetted by machinery which is independent of
the executive. In other words, the Commission is not merely a creature
of the enabling statute which was enacted by Parliament. On the

1% Tustice Michael Kirby Industrial Conciliation and Arbitration in Australia — A Centenary Reflection An
address to the Australian Industrial Relations Commission Centenary Conference The Cenfenary
Convention: The Conciliation and Arbitration Journey (Melhourne, 22 Qctober 2004} 1-35 at 1, 31 et seq.
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contrary, the establishment of the Commission represents part of the
constitutional framework of our nation.

While he did not use the word ‘citizenship,” Henry Higgins understood
perfectly the political dimensions of our collective labour law where
conditions of labour are governed by an independent body. As he
showed in his many judgments (and especially his 1907 Harvester
decision), the purpose of conciliation and arbitration is to enhance the
rights of persons at work. In other works, this atypical court is part of
the political process. After all, as Higgins viewed federal conciliation
and arbitration, it was his ‘new province for law and order’ because it
enabled citizen workers to obtain collectively determined wages and
other social benefits by the processes of the law and without the need to
engage in industrial disputation.””’

The Australian Industrial Relations Commission provides working class Australia
with a protection that minimum conditions and collective bargaining alone cannot give.
The present writer accepts the earlier critiques of the Commission by the BCA and
Walker. There were, indeed, times when the operation of the Commission was wanting,
when it was too rigid in a changing world — its industry-wide common rules being the
manifestation of this problem. But as Isaac and Deakin and like commentators all knew,
the Commission of experts was not always unyielding. In fact, it had a tremendous
capacity to deal flexibly with a variety of situations, and within its framework adopted
many different approaches to problems such as wage-setting. At various times, it also

allowed actual parties to bargain.

Through the adoption of the no disadvantage test and the hybrid system (analysed
in detail in chapter four and following) the Commission has answered its critics and

shown itself to be a strong institution that is both flexible and fair for all Australians.

13 Ron McCallum “Collective Labour Law, Citizenship and the Future” (1998) 22 Melbourne University
Law Review 42-61 at 56-58.
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IV. CHAPTER FOUR:

The No Disadvantage Test & the Industrial Relations
Reform Act 1993:'

“No man ¢an serve two masters: for either he will hate the cone, and
love the other; or else he will hold to the one, and despise the other. Ye
cannot serve God and mammon.”

Since the days of New Testament writing, the difficulty of serving two masters -
of aspiring to conflicting goals — has been admonished. In labour law, that difficulty is
patent, also. The scholarly works of the authors considered in chapters two and three of
this thesis all embody the preoccupation central to industrial law — balancing equity with
efficiency, or determining the relationship between flexibility and fairness and how best
to achieve it In introducing conciliation and arbitration, Deakin proclaimed:
“Permanent prosperity can only be based upon institutions which are cemented by social

justic:e:.”4 To his eyes, conciliation and arbitration was the reconciliation of equity and

' The present writer has published work based on some of the material in this chapter in: Louise Willans
Floyd “No Disadvantage Test (Introdnction to Part VIE and Commentary on s.170XA Workplace Relations
Act 1996 (Cth)}” in (Trew, McCallum and Ross eds) Federal industrial Law (Butterworths Publishing,
Sydney, 2002) 3275-3281.

! Matthew 6:24 The Holy Bible (King James Version) (Thomas Nelson Publishers, Nashville, 1976). Ina
similar vein, see Matthew 19:24: “And again I say unto you, it is easier for a camel to go through the eye
of a needle, than for a rich man to enter into the Kingdom of God.”

3 For further discussion of this conflict, see, for example: Ron McCallum and Paul Ronfeldt “Our Changing
Labour Law” in (Paul Ronfeldt and Ron MeCallum eds) Enterprise Bargaining: Trade Unions and the
Law (The Federation Press, Australia, 1995) 1-30 at 2. The authors go on to discuss the manner in which
the term ‘flexibility’ may be used to describe various degrees of managerial prerogative (at 3 et seq).

* Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903 (Cth)” in
Commonwealth of Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of
Australia, Canberra, 1903) at 2868.
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efficiency. In fact, he regarded the two ideals as mutvally supportive goals.5 But as
noted in the previous chapter, for later writers, like Niland for example, arbitration had
lost its way; it had to be modified — or replaced by a new system, such as collective
bargaining supported by minimum conditions.® So it seems, as Ronfeldt and McCallum
reflect, change is a feature of Australian labour law — “(it is) continually made and

remade.”’

The academic debate about arbitration (discussed in chapters two and three) found
its expression in a series of well documented modifications to the system, itself. These
changes began with what Ronfeldt and McCallum refer to as “managed decentralism.”®
In other words, through such decisions as the 1987 and 1988 National Wage Cases,’ the
Commission set about reforming awards, to ensure that pay was linked to productivity
and that once narrow job descriptions were broadened, so as to allow workers to develop

further skills. Awards were still the focus of conditions of employment, but there was

some notion of bargaining in terms of the “implementation of changes at a workplace

* See also on that point: Ron McCallum and Paul Ronfeldt “Our Changing Labour Law™ in (Paul Ronfeldt
and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the Law (The Pederation Press,
Australia, 1995) 1-30 at 6 et seq.

% John Niland Transforming Industrial Relations in New South Wales (The Niland Green Paper) (NSW
Government Printer, 1989).

7 Ron McCallum and Paul Ronfeldt “Our Changing Labour Law” in (Paul Ronfeldt and Ron McCallum
eds) Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 1-30 at 1.

¥ Ron McCallum and Paul Ronfeldt “Our Changing Labour Law” in (Paul Ronfeldt and Ron McCallum
eds) Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Auvstralia, 1995) 1-30 at 10
et seq.

? Nationa! Wage Case March 1987 (1987) 17 Industrial Reports 635; and National Wage Case August 1988
(1988) 25 Industrial Reports 170 — the Restructuring and Efficiency Principle and the Structural Efficiency
Principle (respectively).
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level.”!? Soon after, the legislature embedded a capacity to bargain for conditions of
employment at the workplace level in the Industrial Relations Acr 1988'! and, later, the
amendments to that principal legislation brought about by the Industrial Relations
Legislation Amendment Act (No 2) 1992 (Cth)."? In both cases, the Commission retained a
discretion to accept or reject agreements. Of particular interest, the 1992 legislation
contained a ‘no disadvantage test,” whereby agreements could not be approved by the
Commission unless their terms of employment did not disadvantage the employees vis-a-

vis the award and there was no term against the general public interest.”

The real break with tradition was to come in 1993 with the amendments to the
Industrial Relations Act 1988 brought about by the Industrial Relations Reform Act 1993.

That legislation contained many of the features of the 1992 bargaining system, such as

'® Ron McCallum and Paul Ronfeldt “Our Changing Labour Law” in (Paul Ronfeldt and Ron McCallum
eds) Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 1-30 at 10
et seq. See, also, generally on these early changes and developments: Breen Creighton and Andrew
Stewart Labour Law: An Introduction (3" ed, Federation Press, Sydney, 2000} (Chapter Two: The
Evolution of Australian Labour Law, especiaily the section “Wage Fixing™ at 41 et seq.); and Enterprise
Bargaining Commentary in CCH Australia Australion Labour Law Reporter (Volume Four) 156-000 et
seq, in particular the section headed “Enterprise Bargaining as a Wage Fixing Principle.”

' Sections 115-117 Industrial Relations Act 1988 {Cth).
"2 Division 3A Industrial Relations Legislation Amendment Act (No 2) 1992 (Cth).

" The 1992 legislation introduced the ‘no disadvantage test’ in section 134E(1) — discussed further infra.
See generally: Ron McCallum “Collective Bargaining Australian Style: the Making of Section 113
Agreemeats under the Industrial Relations Act 1988 (Cth)” (1990} 3 Australian Journal of Labour Law
211-226; Ron McCallum “Enhancing Federal Enterprise Bargaining: the Industrial Relations (Legislation
Amendment) Act 1992 (Cth)” (1993) 6 Australian Jowrnal of Labour Law 63-68; David Plowman “An
Uneasy Conjunction: Opting Out and the Arbitraticn System™ (1992) Journal of Industrial Relafions 284-
366; Richard Naughton “The New Bargaining Regime Under the Industrial Relations Reform Act” (1994)
7 Australian Journal of Labour Law 147-169 at 148; and Omar Merle “Flexibility and Stretching Rights:
The No Disadvantage Test in Enterprise Bargaining” (2000) 13 Australian Jowrnal of Labour Law 207-233
at 210,
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the ‘no disadvantage test”." However, the Reform Act was striking in that it allowed for

a stream of nom-union bargaining called Enterprise Flexibility Agreements (EFAs).
While retaining dispute prevention and settlement as the principal object of the act, the
system was now, formally, to encourage agreement making; and awards were to act as
safety nets — they were no longer the end in themselves."” Finally, international concepts
were added to Australian labour law. The collective bargaining notions of good faith
bargaining and the use of strikes as ‘bargaining chips’ between unions and employers
were introduced. There was also recourse to international conventions to ground

provisions on topics such as unfair dismissal.'®

As Naughton commented on the introduction of the legislation, through the
Industrial Relations Reform Act 1993, enterprise bargaining had been “grafted onto” the

arbitration system, which was to provide simply a safety net role."”” Or as Smith would

14 Sections 170MC and 170NC — elaborated later in this chapter. See, for example, Richard Naughton “The
New Bargaining Regime Under the Industrial Relations Reform Act” (1994) 7 Australian Journal of
Labour Law 147-169, especially at 147 et seq.

'* Refer sections 3 and 88A, respectively. See also: Richard Naughton “The New Bargaining Regime
Under the Industrial Relations Reform Act” (1994) 7 Awstralian Journal of Labour Law 147-169,
especially at 147 et seq; and Amanda Coulthard “Non-Union Bargzining: Enterprise Flexibility
Agreements” (1996) 38 Journal of Industrial Relations 339-358.

'6 Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements” (1996) 38 Journal of
Industrial Relations 339-358; and Ron McCallum and Paul Ronfeldt “Our Changing Labour Law” in (Paul
Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the Law (Federation Press,
Australia, 1995) 1-30 at 12 et seq. It is interesting to note that, generally, internationalisation is becoming
increasingly important to the Auwstralian industrial relations landscape, see for example: Ron McCallum
“The Internationalisation of Australian Industrial Law: The Industrial Relations Reform Act 1993 (1994)
16 Sydney Law Review 122; and “Conflicts of Laws and Labour Law in the New Economy” {2003) 16
Australian Journal of Labour Law 50-68. See also: Richard Nanghton “The New Bargaining Regime
Under the Industrial Relations Reform Act” (1994) 7 Australian Journal of Labour Lgw 147-169,
especially at 163 et seq, where he discussed the salient features of the US collective bargaining system.

' Richard Naughton “The New Bargaining Regime Under the Industrial Relations Reform Act” (1994) 7
Australian Journal of Labour Law 147-169, especially at 147,
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go on to describe it, the system was a “hybrid...not truly a bargaining system and not
truly an award system.”'® Although Smith uttered those comments with melancholy, he
seemed 1o take solace in his view that “‘effective change is usualty evolutionary and that it

1s necessary to go to a hybrid system before progressing to a true bargaining system.”'9

The purpose of this chapter is to examine the no disadvantage test under the
Industrial Relations Reform Act 1993, as applied to both certified (union) agreements and
(non-union) enterprise flexibility agreements. Such test was meant to be the channel
through which flexibility and worker protection could coalesce. Further, it combined
aspects of both compulsory arbitration and the collective bargaining models. The belief
such balance is effectively obtainable is, obviously, central to this thesis. Although the
no disadvantage test was first propounded in the 1992 legislation, Omar observed that it
was “not until the second reading speech on the Industrial Relations Reform Bill
1993...that more detailed observations in relation to the objects and operation of the

(test) were made.”™

Thus, the detailed analysis of the test begins with the Reform Act
provisions. The attendant provisions regarding good faith bargaining are considered, as

appropriate, in chapters seven and eight of the thesis.”!

'* Graham Smith “A Practitioner’s View: A Brief Commentary on Working with the New System”
{Chapter Nine) in (Paul Ronfeldt and Ron McCallum eds) Entperprise Bargaining: Trade Unions and the
Law (The Federation Press; Australia, 1995) 202-207, especially 203,

' Graham Smith “A Practitioner’s View:; A Brief Commentary on Working with the New System”
{Chapter Nine) in (Paul Ronfeldt and Ron McCallum eds) Entperprise Bargaining: Trade Unions and the
Law (The Federation Press; Australia, 1995) 202-207, especially 203.

% Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000} 13 Australian Journal of Labour Law 207-235 at 210.

2 As noted by the present author in chapter one when considering the original “Rock Solid Guarantee”
speech, such attendant provisions, relating to union rights and the role of the Commission, are important to
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On enactment of the Reform Act, some commentators, like Bennett, were highly
critical of the new laws, particularly the EFA provisions, as “bargaining away the rights

22 Others, such as Coulthard, observed that even EFAs allowed unions so

of the weak.
much scope to intervene in Commission approval hearings that they scared would-be
users away.23 Ultimately, the real legacy of the provisions may be, as Smith suggested,
that they were the forerunner of today’s bargaining system under the Workplace
Relations Act 1996. A critique of that system and how it compares to its forebears is

given in the subsequent chapters (chapter five and following), along with this author’s

argument for law reform.

Legislative Purpose and Background of the No Disadvantage Test
(Industrial Relations Reform Act 1993):

“This Bill starts with a confession that it is based on a humanitarian
interpretation of the principles and obligations which form the very
basis of civilised society. It leaves to its opponents the creed whose
God is greed, whose devil is need, and whose paradise lies in the
cheapest market,™*

In the second reading of the Industrial Relations Reform Bill 1993, then Industrial

Relations Minister, Hon Laurie Brereton, relied on these words, that Sir Alfred Deakin

a consideration of the no disadvantage test and also the effectiveness of worker protection. They are the
mechanisms through which the no disadvantage test is applied.

%2 Refer to article of the same name: Laura Bennett “Bargaining Away the Rights of the Weak: Non-union
Agreements in the Federal Jurisdiction.” (Chapter Six) in (Paul Ronfeldt and Ron McCallum eds)
Enterprise Bargaining: Trade Unions and the Law pages (The Federation Press, Australia, 19955 129-154.

# Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements” (1996) 38 Journal of
Industrial Relations 330-358 at 341, 355 et seq.

% Sir Alfred Deakin cited by Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading
of the Industrial Relations Reform Bill 1993” Commonwealth of Australia Parliamentary Debates (House
of Representatives, Parliament of Australia, 28 October 1993) at 2777.
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had spoken almost one hundred years earlier in introducing the original Conciliation and
Arbitration Bill. The passage was useful to distinguish the government's new proposed
legislation from Opposition policy, which at that time (1993), espoused minimum
standards and the greater use of contract employment.> The passage also emphasised a
commitment to the traditional mechanisms of protecting employees’ rights and interests,
whilst promoting business flexibility. In a sense the words were ironic, Deakin having
been a Liberal politician was now relied upon by a Labor Government. But that paradox
was poignant. It demonstrated the significance arbitration had long held in this country
and seemed to replicate the ‘shades of grey’ inherent in a system that seeks both fairness

and flexibility through a hybrid model.

Legislative Bargaining Scheme — An Overview:

The starting point for the new regime was the encouragement of agreement
making. The principal object of the act, whilst retaining its commitment to the role of the
Commonwealth in preventing and settling disputes, expressly encouraged agreement
making and saw a new role for the Commission in facilitating agreements.”® Even the
objects of the award making provisions now referred to those very instruments as “a

safety net of minimum wages and conditions of employment underpinning direct

% Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Indusirial Relations
Reform Bill 1993” Commonwealth of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2777.

% See, for example, section 3(a) Industrial Relations Act 1988 (Cth} as amended by the Industrial Relations
Reform Act. Likewise, the sections of the statute governing bargaining were contained in “Part VIB —
Promoting Bargaining and Facilitating Agreements.”
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bargaining.””’ In tandem with these new objectives, the Commission was to embark on a
process of award review to ensure they were, for example, expressed in plain English.?
Convening and executing all these developments was a newly formed Bargaining

Division of the Australian Industrial Relations Commission.?”

In terms of the actual machinations of bargaining, two broad categories of bargain
could be struck: Certified Agreements (to be concluded between employers and trade
unions); and Enterprise Flexibility Agreements (EFAs — to be concluded between
employers and groups of employees).”® As noted above, it was the latter development —
the advent of the non —union bargain — that was the watershed. I[mportantly, however,
both types of agreements required certification by the Commission before they could
become operational and both were adjudged against an award”' To this end, the
primary test to be satisfied for such certification to occur was the no disadvantage test.

The test was cast in these terms:>>

*...the Commission must (approve implementation of an agreement)
and must not do so unless it is satisfied that...the agreement does not,
in relation to their terms and conditions of employment, disadvantage
the employees who are covered by the agreement...”

¥ Section 88A(b) Industrial Relations Act 1988 (Cth) .
%8 Section 150A(2)(b) Industrial Relations Act 1988 (Cth).
% Section 170QA et seq Industrial Relations Act 1988 (Cth).

* Part VIB, Division 2 (Certified Agreements) and Division 3 (Enterprise Flexibility Agreements)
Industrial Relations Act 1988 (Cth).

HGee, for example, section 170MC(1)(a} {(certified agreements) and section 17ONC{1)(b) (enterprise
flexibility agreements) Industrial Relations Act 1988 (Cth),

* In the case of certified agreements, the test was stated at s.170MC(1} of the statute; and in the case of
EFAs, the test was stated at s.170NC(1) Industrial Relations Act 1988 (Cth).
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It was elaborated, thus:*

“...an agreement is taken to disadvantage employees in relation to their
terms and conditions of employment only if:

(a) {approval of implementation of the agreement) would result in
the reduction of any entitlements or protections of those employees
under:

(i} an award; or

(i) any other law of the Commonwealth or of a State or Territory
that the Commission thinks relevant; and

(b) in the context of their terms and conditions of employment
considered as a whole, the Commission considers that the reduction is
contrary to the public interest.

Further key safeguards on the bargaining process required consultation between
employer and employees; and that the terms of the proposed agreement be made known
to employees as a part of the bargaining proces.s.34 There was a need for consent to an
agreement to be genuine.” Obviously, with certified agreements, relevant unions were
entitled to be heard in proceedings that determined whether or not an agreement was to
be approved by the Commission; representative unions were, after all, a party to the
agreement once it was approved.36 Importantly, even with EFAs, “eligible unions” could
intervene In the actual proceedings for certification of the agreement, despite the fact

they would ultimately not be a party to them.”” So as not to unnecessarily hamstring the

3 The elahoration is found in sections 170MC(2) and 170NC{2) for certified agreements and EFAs,
respectively Industrial Relations Act 1988 (Cth).

3 Section 170MC(1)(d) et seq (certified agreements) and 170NC(1)(f) et seq (EFAS) Industrial Relations
Act 1988 (Cth).

3 Section 170NC (1)) Industrial Relations Act 1988 (Cth).

% See, for example, section 170MB Industrial Relations Act 1988 (Cth). The notion of “eligible union”
was defined in 5.170LJ3 to mean a union that has members emploved by the relevant employer or one that
is a party to the relevant award that governs the enterprise,

7" Section 170NB Industrial Relations Act 1988 (Cth). See also: Amanda Coulthard “Non-Union
Bargaining: Enterprise Flexibility Agreements” (1996) 38 Journal of Industrial Relations 339-358 at
especially 342-248.
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process, there was a capacity for the Commission to accept undertakings from parties to

alter agreements in accordance with Commission directions at certification hearings.”®

As noted in the earlier part of this chapter, there were other statutory innovations
designed to provide protection to bargaining employees and unions - mostly flowing from
the more international approach of the legislation.”” The Commission had power to make
orders for parties to bargain in good faith,*® and the parties, themselves, had a freedom
from civil penalty if they were taking industrial action in support of genuine bargaining
claims — in keeping with notions of collective bargaining, a strike was a bargaining

chip.*! For the first time, there was also a prohibition on unfair dismissal.**

Legislative Purpose ~ the Second Reading in Depth.

In the Second Reading of the Industrial Relations Reform Bill 1993, Minister
Brereton emphasised the need for business reform in a competitive world. In that world,

Asia was seen as a dynamic region in which Australia was to compete and not feel

38 See section 170MF and | 70NF Industrial Relations Act 1988 (Cth).

* These overseas influences were discussed earlier in this chapter and may be evidenced by the ILO
Treaties that became a schedule to the Industrial Relations Act 1988 (Cth), for example: Convention
Concerning Termination of Employment at the Initiative of the Emplover (which was Schedule Ten).

0 See, for instance, section 170QK former Industrial Relations Act 1988 {Cth).

#! Refer Part VIB Division Four, Immunity From Civil Liability (that is sections 170PA et seq Industrial
Relations Acr 1988 (Cth).)

* For example, section 170DF et seq Industrial Relations Act 1988 (Cth). These provisions derive from
the TILO Treaty Convention Concerning Termination of Employment at the Initiative of the Employer
{which was Schedule Ten of the Industrial Relations Act 1988 (Cth)).
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threatened.” Tariffs were not to be retained. Rather, a robust and flexible private sector
would prove the engine of growth; and enterprise bargaining was the way to achieve

this. "

However, as in the time of Sir Alfred Deakin, this goal of flexibility was seen as
consistent with faimess. Weaker parties were to be protected not simply on humanitarian
grounds but for sound business reasons. If employees were scared of the new system,

such would translate into poor performance and a reluctance to embrace bargaining.45

The no disadvantage test was, therefore, the major employee protection and the
centre piece of the bargaining regime. The Minister was keen to note its reliance on the
traditional award system as the benchmark against which all agreements were 10 be
Judged by the traditional arbiter, the Commission. The system was painstakingly
distinguished from one based on minimum standards (espoused by the Opposition of the

day), in which working conditions were viewed as “expropriated”:*®

*3 Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993 Commonwealth of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2778.

* Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 19937 Commonwealth of Australin Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2779.

* Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993 Commonwealth of Ausiralia Parliamentary Debares (House of Representatives,
Parliament of Australia, 28 October 1993) at 2784.

* Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993” Commonwealth of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2778-2779.
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“It is the award that guarantees unionists and non-unionists alike legal
protection for the conditions they currently enjoy. To remove the
award is to remove employee bargaining power. And, where the award
is replaced by minimum standards, as the opposition proposes, then
everything not covered by those standards is no longer the employee’s
to trade. That is not bargaining. Employers do not have to negotiate
with their employees on working conditions; the Government removes
everything but the basics, and does so at no cost to the employer.
Under those circumstances employees do not start the bargaining
process with their existing conditions, they start with the bare
minimum.”

Yet, the no disadvantage test was not to be interpreted so that awards were a
‘millstone’ around parties’ ‘necks.” There could be some reduction of award conditions
so long as there were corresponding benefits. The test was to facilitate innovation
through mutual gain, and in that process, the further employee protection was
highlighted, namely, that the basic standards that had formed part of the ‘pillars’ of

Australian life would not be denegraded. To use the Minister’s oft-cited explanation:*’

“In the bargaining process employees want and deserve the security of
knowing they cannot be worse off — worse off in totality. The security
of knowing that the conditions they currently enjoy are not to be traded
off without something being offered in return. It may not always be a
pay rise, it may be extra training, more flexible rosters or just greater
job security; it will be something nevertheless. ..

“...The no disadvantage test has been an important innovation.
Applying as it does to the overall package of employee entitlements, it
allows for a wide range of variations to award conditions. It also
allows for agreed reductions if these are judged not to be against the
public interest, for example, as part of a strategy for dealing with a
short term business crisis and revival. However, as the government has
consistently stressed, the provision is intended to protect well
established and accepted standards which apply across the community,
standards such as maternity leave, hours of work, parental leave,
minimum rates of pay, termination change and redundancy provisions
and superannuation.”

“7 Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Indusirial Relations
Referm Bill 1993” Commonwealth of Australia Parliamentary Debares (House of Representatives,
Partiament of Australia, 28 October 1993) at 2778 and 2781 as cited in especially Enterprise Flexibility
Test Case, May 1995 (1995) 59 Industrial Reports 430-477 (Australian [ndustrial Relations Commission
per Ross VP, Maher DP and Cox C); and, for example, Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union v Tweed Valley Fruit Processors (1995) 61 Industrial Reports 212 at 232 et
seq.
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This passage of the Second Reading was instructive in interpreting the legislation
and setting the tone for the new bargaining regime. It formed an important patt of many
judgments dealing with the application of the no disadvantage test. Foremost amongst
these was the EFA Test Case,” which was the leading statement of principle on the
operation of the test and, as Justice Munro would one day observe, remains so even
today.” The decision was brought down about eighteen months into the life of the

Reform Act provisions, in May 1995, and eighteen months prior to their repeal,

EFA Test Case:’

Basically, the Commission saw the test operating in two phases. First, the
agreement was to be compared with the award on a line-by-line basis. If there was a
reduction in award entitlements and protections (such was not proscribed), then the
second, global phase of analysis would start. [n this latter context, the key consideration
was whether the reduction was contrary to the public interest, having regard to the overall
package of terms and conditions of employment to apply to the employees covered by the

agreement. The Commission concluded that:

® Enterprise Flexibility Test Case, May 1995 (1995) 59 Industrial Reports 430-477 (Australian Industrial
Relations Comumission per Ross VP; Maher DP and Cox C).

# Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No Disadvantage
Test” — lecture presented to the members of the Australian Industrial Relatiens Commission {2001) 1-24.
(Copy given to the present writer by he friend and mentor, Hon David Hall, President, Industrial Court of
Queensland — on file with author) at 10 paragraph [34] reflecting on the Enterprise Flexibility Test Case
and the present Workplace Relations Act 1996, His Honour stated: “There have been changes in the
legislation since those Full Bench decisions but there has not, to my knowledge, been a similar wholesale
consideration of the present provisions.” As noted above, Merlo also notes the importance of the Second
Reading and the EFA Test Case to the interpretation of the bargaining regime.

3 Enterprise Flexibility Test Case, May 1995 (1995) 59 Industrial Reports 430-477 {Australian Industrial
Relations Comrnission per Ross VP; Maher DP and Cox C).
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“Given the need to balance a range of factors the determination of
whether or not the no disadvantage test has been met in a particular
case will largely be a matter for the impression and judgment of the
Commission member at first instance (emphasis added).™*

The no disadvantage test was, therefore, an ‘imprecise science’ — there was a
degree of discretion or judgment involved on the part of the industrial bench determining

whether or not it was met. It was through that ‘imprecision’ that innovation was to flow.

However, as noted eatlier, to counter any possible vulnerability such discretion
may have presented for employees, numerous safeguards were built into the test, itself.
In summary, there were:

° The first, line-by-line phase of analysis anchored the agreement to the pre-existing
award conditions to avoid so-called “expropriation.”

. The second, global, public interest phase was drafted as a central part of the test
(ie if limb one was failed, it was a mandatory consideration).

. Further, the second limb was expressed in such a way that one only had to
demonstrate that the agreement was against the public interest, not that it was in
the public interest.  There is a question as to whether the latter test is harder to
satisfy.

o Community standards (ie social benchmarks extraneous to the employer-

employee relationship) were an important part of the public interest consideration.

' Enterprise Flexibility Test Case, May 1995 (1995) 59 Industrial Reports 430-477 (Australian Industrial
Relations Commission per Ross VP; Maher DP and Cox C) at 457,
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. The Commission also gave guidance on specific issues that had been raised in the
test case. For example, where an agreement provided for increased wages in
order to compensate for the reduction in penalty rates, regard should be had to the
existence of a reconciliation mechanism as a means of ensuring the employees did
not receive less under the agreement than under the relevant award. Also,
undertakings were primarily to be used to discuss the operation of the terms of the
agreement {such as interpreting a term in a certain way). There was a limit on the
use of undertakings regarding essential provisions of an agreement, particularly

those concerning pay.

Operation and Application of the No Disadvantage Test: Major Cases decided

under the Industrial Relations Reform Act 1993

The EFA Test Case™ distilled principles from decided cases and chartered a
course for future bargaining. But academic comment remained divided about the no
disadvantage test. Many business persons found the test an anachronism — a rather
restrictive, cumbersome device out of place in a flexible market.”® But others felt it did

not provide sufficient protection, especially to non-unionised workers.”*

% Enterprise Flexibility Test Case, May 1995 (1995) 59 Industrial Reports 430-477 (Australian Industrial
Relations Commission per Ross VP; Maher DP and Cox C).

3 See, for instance, Australian Financial Review {24 March 1995) at 36 as cited in Laura Bennett
“Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal Jurisdiction” (Chapter
Six) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the Law (The
Federation Press, Australia, 1995)129-153 at 145.

* Kylie Nomchong and Jim Nolan “Enterprise Flexibility Agreements and Threats to Unions Under the
New Federal Act” {Chapter Seven) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining:
Trade Unions and the Law {The Federation Press, Australia, 1995) 154-184 at 167 et seq; and Laura
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In the view of the present writer, the first of two key considerations about the test
was its discretionary nature. Such was acknowledged by the Full Bench of the
Commission in the EFA Test Case™ when they spoke of “matters (of) impression and
judgment.” Commentators, such as MacDermott, noted that the underlying goal of
“flexibility” was elusive ~ it might mean simply removing non-competitive barriers to
business operation or it could extend to reorganising business so as to suit the
enterprise.”®  The more optimistic view was that the Commission had used the openness
of the test to be bold and innovative, and that it provided enough scope to be both
equitable and efficient. Though hardly effusive, Dr Graham Smith concluded that “the

v 57

no disadvantage test is not such a great problem.” " While arguing for some legislative

change, Dr Smith concluded:

Bennett “Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal Jurisdiction”
{Chapter Six) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the
Law (The Federation Press, Australia, 1993) 129-153 at 145,

33 Enterprise Flexibility Test Case, May 1995 (1995) 59 Industrial Reports 430-477 (Australian Industrial
Relations Commission per Ross VP; Maher DP and Cox C) at 457.

% Therese MacDermott “The Changing Role of the Safety Net: The Australian Industrial Relations
Commission’s s150A Review” (Chapter Five) in (Paul Ronfeldt and Ron MceCallum eds) Enterprise
Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 107-129 at 116 et seq.
The editors of that work also discuss the elusiveness of “flexibility” and the fact that the seemingly
harmless idea of being flexibly may mask a return to managerial prerogative — refer Paul Ronfeldt and Ron
McCallum “Our Changing Labour Law” (Chapter One) in (Paul Ronfeldt and Ron McCallum eds)
Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 1.31 at
particularly 7 et seq.

" Graham Smith “A Practitioner’s View: A Brief Commentary on Working with the New System”
(Chapter Nine) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the
Law (The Federation Press, Australia, 1995) 202-208 at 205. Essentially, Smith urged the Commission
take a more radical approach to the review of awards so as to allow for greater freedom in applying the no
disadvantage test and also suggested that individual employees were well protected especially by the parts
of the legislation reliant on TLO Treaties — at 202. See generally on the operation of the Reform Act
provisions: lain Ross “Bargaining in the Federal System” (Chapter Two) in (Paul Ronfeldt and Ron
McCallum eds) Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995)
31-52.
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“..That is not to say that the Australian Industrial Relations
Commission...has not done its best to try to make the reforms work, It
has, and it has done so by being pragmatic and flexible. This is no
better illustrated than by Vice President Ross” decision in Deckway Pty
Ltd t/a Lillianfels Blue Mountains™ regarding the application of the no
disadvantage test to Enterprise Flexibility Agreements.™*

The following pages provide analysis of what are regarded as some of the most
innovative and important cases involving the application of the no disadvantage test by
the Commission.**  From such a study, it may be seen that some changes gained under
the test related to the trading of penalty rates for higher base rates of pay; and the cashing
in of leave entitlements. Such were balanced out by the Commission’s acknowledgement
that there were also community standards, that is, basic entitlements that could never be

traded away (such as sick leave),

A study of these major authorities sheds light on the second key point: most
notable decisions on the no disadvantage test involved the certification of non-union
enterprise flexibility agreements, rather than their union-negotiated counterparts. That

fact begs the questions at the heart of this thesis and raised, at the time of the Industrial

R Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 {Australian Tndustrial Relarions
Comission per Ross VP, Print L4744, 16 January 1995) 1-18,

* Graham Smith “A Practitioner's View: A Brief Commentary on Working with the New System”
{Chapter Ninej in (Paul Ronfeld: and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the
Law (The Federation Press, Australia, 1995} 202-208 at 203,

% The cases dealt with are oft-discussed in leading commentaries, for example: Erterprise Bargaining
Commentary in CCH Australia Australian Labour Law Reporter (Volume Four) J56-140 et seq; Louise
Willans Floyd “No Disadvantage Test {Introduction to Part VIE and Commentary on 5.170XA)” in (Trew,
McCallum and Ross eds) Federal Industrial Law (Butterworths Publishing, Sydney, 2002) 3275-3281; and
Kylie Nomchong and Jfim Nolan “Enterprise Flexibility Agreements and Threats to Unicns Under the New
Federal Act” (Chapter Seven) in (Panl Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade
Unions and the Law (The Federation Press, Australia, 1993) 154 - 184 at 167-168.
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Relations Reform Act by Bennett,*' as well as Nomchong and Nolan, namely: whether
the no disadvantage test works as effectively without union involvement, and whether the
supporting structures (of the Commission and unions) are equally important in protecting

workers’ rights.

Tovs ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Aereement 1994:%

This EFA was breathtaking in the scope of award terms it altered, which pertained
to such matters as removal of penalty provisions; the introduction of greater flexibility
with respect to working hours; and changes to leave entitlements. In applying the first
limb of the no disadvantage test, Vice President Ross noted that the agreement would
result in a number of reductions in employee entitlements under the award. For example,
under the agreement:®*

. casual loadings were reduced from 24.5% to 23% and award restrictions on the
total number of hours that could be worked by casuals was removed;
» part-time employees could work between 12 and 38 hours per week compared to

a maximum of 30 hours per week in the awards. Regarding training and stock

8! Laura Bennett “Bargaining Away the Rights of the Weak: Non-Union Agreements in the Federal
Jurisdiction” (Chapter Six) in (Paul Ronfeldt and Ron McCailum eds) Enterprise Bargaining: Trade
{/nions and the Law (The Federation Press, Australia, 1995) 129-154 at, for example, 132.

52 Kylie Nomchong and Jim Nolan “Enterprise Flexibility Agreements and Threats to Unions Under the
New Federal Act” {Chapter Seven) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining:
Trade Unions and the Law (The Federation Press, Australia, 1995) 154 — 184 at, for example, 174 et seq.

 Toys ‘R’ Us (Australia) Pry Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22.

% Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22 at § et seq.
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replenishment, the minimum period of engagement was reduced from three hours
to two;

. typically, ordinary hours of work were increased to 7am-midnight, Monday to
Friday; 7am-9pm, Saturday; and 8am-5pm, Sunday. This was more than 6 hours
per day more ordinary hours than under most of the relevant awards. Further, the
number of ordinary hours that can be worked per day was also increased;

. the agreement would not provide for rostered days off;

. the rate of overtime was time and a half compared to a typical award rate of time
and a half for the first two hours and double time thereafter. Loadings for night

fill were reduced as were the circumstances in which one could claim meal

allowance;
. annual leave loading was removed,;
. late night and weekend penalties were eliminated;
. allowances, such as laundry allowance, was eliminated;
. the agreement made no provision for an entitlement to transport home if work

finished late and public transport was not available; and

. the agreement allowed the employer to require employees to undergo a medical
examination by a qualified medical practitioner selected by the employer and at
the employer’s expense. No such provision was contained in any of the relevant

awards.

The issue, therefore, became whether or not the reductions referred to were

contrary to the public interest, looking at the overall package of conditions under the
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agreement. Subject to certain qualifications, discussed below, the Vice President
determined that they were not, particularly given the higher pay rates available under the
agreement when compared to the award® In coming to this conclusion, the pliable
nature of the no disadvantage test allowed the Vice President to weigh up factors unique
to this agreement. For instance, Vice President Ross was moved by the submissions of
the union that he must take into account the composition of the workforce covered by the
agreement, the overwhelming majority of which were casuals. A benefit only extending
to fulltime employees, therefore, would not carry as much weight as one effecting
casuals.’® Another consideration relied on by the Vice President was the existence of
reconciliation mechanism. Employees could request a comparison of their remuneration
under the agreement with the remuneration they would have received under the award.
Any shortfall would be paid by the company.”” Also important was a series of case
studies. The employer provided evidence that in many cases, employees would receive
more under the agreement than they would have under the award. This evidence was
based on current patterns of work and was accepted in preference to the union case
studies, which indicated a drop in conditions based on theoretical possibilities. However,

employees were still protected. If the pattern of work did change such that the continued

® Toys ‘R’ Us (Australia) Piy Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22.

% Toys ‘R’ Us {Australia) Pty Limited Enterprise Flexibility Agreement (Australian Tndustrial Relations
Commission per Ross VP, Print L9068, 3 February 1995) 1-22 at 9-10.

7 Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L90G6, 3 February 1995) 1-22 at 10,
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operation of the agreement would be unfair, then the agreement could be reviewed under

s.170NN %

As to the qualifications or amendments to the agreement required by the Vice
President, some of these were minor, for example, that medical checks would only be
requested when an examination was a requirement for the performance of a job® Others
were more significant. For example, the removal of the requirement for the company to
transport workers home after overtime if their usual public iransport was not available,
was held to be contrary to the public interest. Many of the employees were young;
combining that with the spread of ordinary hours, the Vice President found that was
contrary to the public interest, accordingly a more appropriate term should be drafted by

the employer.”

Related to the application of the no disadvantage test was a union argument that
the bargaining process had been flawed.”' Vice President Ross rejected that argument,
instead finding evidence that employees had been able to ask questions about meeting
and the employer had made some changes to the agreement that reflected employee

concerns. However, the Vice President also held that the employer failed to properly

 Toys ‘R' Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Comimission per Ross VP, Print 19066, 3 February 1995) 1-22 at 10-11.

% Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement {Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22 at 12.

™ Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement {Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22 at 13.

" Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Comimnission per Ross VP, Print L9066, 3 February 1995) 1-22 at 15 et seq.
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explain to the employees the impact of the agreement vis-a-vis the existing award; it also
failed to identify the role of the Commission in applying the no disadvantage test; and it
emphasised matters that the company viewed as advantageous.”” For that reason, the
Vice President did not accept that the consultation requirements of the statute had been
complied with and therefore questioned whether the consent to the agreement was

LT3
genuine.

Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed

Valley Fruit Processors’*

This appeal against the certification of an EFA is famous for its pronouncements
on the ‘cashing in’ of sick leave under the Industrial Relations Act 1988 and the position
of ‘community standards’ in the operation of the no disadvantage test. But, the story of
how it even came to be heard by the Full Bench of the Commission is interesting, in

itself.

The only express right of appeal to the Full Bench in certification matters lay

against refusals to approve agreements at first instance; there was no express right of

7% Toys 'R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print 1.9066, 3 February 1995) 1-22 at 15 et seq.

* Such were required under section 170NC(1) for example paragraphs (h) and (g).
™ Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit

Processors (1995) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C).
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appeal against approval.” Consequently, the union bringing the application sought leave

to appeal as “an organisation...aggrieved by (a) decision...”’

on the ground that there
had been a refusal or failure by the Commissioner at first instance to exercise
jurisdiction.”” The error alleged was that the Commissioner at first instance erred in

applying the no-disadvantage test; and that error was an error in law concerning the

nature and extent of the jurisdiction, itself.”®

The Full Bench accepted that argument. Essentially, the Commissioner’s
decision, at first instance, was simply that certification of the agreement in question
would not result in a reduction of any entitlernent of the employees concerned.
Consequently, he was obliged to certify the agreement under what The EFA Test Case
had described as limb one of the no disadvantage test, without considering limb two. No
further reasons for the Commissioner’s decision were given. On appeal, such finding

1 Instead, consideration of

was held to be “not available on the basis of the agreed facts.
the terms of the EFA was said to reveal a number of reductions in award entitlements.

For example:80

PSection 45(1)(eaa) Industrial Relations Act 1988 (Cth).

" Section 45(3)(d) Industrial Relations Act 1988 (Cth)..

7 Section 45(1)(g). See also section 45(2) Industrial Relations Act 1988 (Cth).

® Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Processors (19935) 61 Industrial Reports 212-235 (Australian Indusirial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 233-234.

™ Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Pracessors (1993) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 233.

* These examples are drawn from a table provided in: Autometive, Food, Metals, Engincering, Printing
and Kindred Industries Union v Tweed Valley Fruir Processors (1995) 61 Indusrrial Reporis 212-235
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. Under the award, employees were entitled to 38 hours of paid sick leave in the
first year and 61 hours of paid sick leave during each subsequent year
(accumulating for seven years). Under the agreement, there was no paid sick
leave and no specific entitlement to unpaid leave;

. Paid bereavement leave was abolished — leave for such periods, under the
agreement, had to be taken as either annual leave or unpaid leave;

U The right of unionists to enter the premises during unpaid meal breaks to talk to
workers about legitimate union business was abolished;

L Probationary periods (during which employees could be dismissed with only one
hour’s notice) were extended from one week to three months;

o Ordmary hours were extended by two hours per day. Annual leave loading
(which had been 17.5%) was also abolished;

. The agreement provided for no redundancy pay; whereas the award had stipulated
between 4-8 weeks redundancy entitlements for those employed for over a year;
and

* Casual loading (of 20% under the award) was abolished and the right to employ
casuals (which had been limited under the award) was completely at the discretion

of the employer under the agreement.

According to the Full Bench on appeal, these were all reductions of award

entitlements, so the decision of the Commissioner to dispose of the matter entirely under

{Australian Industrial Relations Commission per Ross VP, Duncan DP; Mahon C) at 218-220. Further, the
judgment refers, at 233-234, to admissions made at first instance by an agent for the employer applicant,
that some reductions in award entitlements would occur,
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limb one was not simply a mistake, but represented a misunderstanding of the
jurisdiction, itself. Speaking of the Commissioner’s analysis of the agreement under limb
one (“the critical issue”), the Full Bench emphasised the importance of the no

disadvantage test and how it was to caperate:81

“The view reached by the Commissioner in relation to this critical issue
amounted to more than a wrong finding of fact, it constitoted an error
of law. Moreover it seems to us that the relevant error was not merely
an error of law in the exercise of the Commissioner’s jurisdiction; the
error concerned the nature and extent of the jurisdiction itself.

*Clearly not every legal error in the application of the statutory tests
associated with decisions to approve the implementation of an EFA
will be a jurisdictional error. However given the central importance of
the no disadvantage test in the statutory scheme, the error in this case is
of such a profound and obvious character that it amounts to a
constructive failure to exercise jurisdiction.”

The Commissioner should have seen the failure of the agreement under limb one and
gone on to globally consider the EFA under limb two of the test. The Full Bench
quashed the order of the Commissioner at first instance to certify the EFA and remitted

the matter to the Commissioner for consideration in light of its judgement.

Given the significance of sick leave, the Full Bench, in the course of its
judgement, made a number of observations about the place of ‘community standards’ in
the process of considering limb two, the public interest portion, of the no disadvantage

test:3?

8 Awtomotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Processors (1995) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 233 et seq, particularly 234.

82 Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Processors (1993) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 232-233. The Second Reading is referred to earlier in the chapter.
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“It is clear from the terms of s.170NC(2) and the extract from the
Minister’s Second Reading Speech...that an agreement may satisfy the
no disadvantage test notwithstanding that its implementation would
result in a reduction in award entitlements and protections. It does not
operate to proscribe a reduction in award entitlements and protections.
The key consideration is whether such a reduction is contrary to the
public interest having regard to the overall package of terms and
conditions of employment to apply to the employees covered by the
Agreement.

“However the no disadvantage test was intended to protect well
established and accepted community standards. Such standards,
including test case decisions, should be accorded substantial weight by
the Comumission in the exercise of its discretion in relation to the no
disadvantage test ...

“In our view an entitlement to paid sick leave is a community
standard...

“Industrial tribunals have traditionally taken the view that sick leave
exists to meet the fact that sickness may strike anyone; it is not a right
that an employee gains by virtue of the performance of his duties. ..

“While a reduction in an entitlement or protection that has the siatus of
a community standard is not prohibited by the Act it must be accorded
substantial weight by the Commission in the exercise of its discretion
in relation to the rno disadvantage test.”

Other interesting observations of the Full Bench went to the conduct of the trial at
first instance, particularly the adequacy of the union’s submissions. In granting leave to

appeal against the decision at first instance, the Full Bench stated:*

“In this marter we have decided, on balance, to grant leave to appeal.
The matters raised in the appeal are both novel and of general
importance. In our opinion the appeal raises real and substantial issues
as to jurisdiction which warrant consideration by a Full Bench of the
Commission on appeal.

“We have reached this conclusion with some reluctance given the
wholly inadequate nature of the case presented by the Union at first
instance. In other circumstances the appellant’s failure to fully debate
the matter at first instance would have led us 1o refuse to grant the
applicaticn for leave to appeal...

B Awtomotive, Food, Metals, Engineering, Printing and Kindred Indusiries Union v Tweed Vailey Fruit
Processors (1995) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 216-217.
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“It is unfortunate that the Commissioner was not given the benefit of
the analysis of the Agreement submitted by the Union in these appeal
proceedings. The Commissioner was not assisted in his task by the
Union's submissions at first instance,..”

This case, then, is a testament to the importance of community standards; how
crucial it is to prepare arguments to be put before the Commission; and the significance

that tribunal placed on these issues in even hearing the case at all.

Arrowcrest Group Pty Lid>*

Another well known case that involved a failed EFA and community standards
was the decision of Arrowcrest. That Commonwealth case gained attention for its
protection of annual leave as a community standard. It is also interesting in that it
distinguished the decision of the Full Bench of the Queensland Industrial Relations
Commission in Bond University General Staff Services Pty Lid and the Bond University
General Staff Association,® which had allowed a degree of ‘cashing in’ of that

entitlement in the context of a non-union agreement negotiated under mirror legislation.

Clause 2(b) of the Arrowcrest agreement provided capacity for any employee “on
a voluntary basis, and subject to the consent of the employer, to ‘cash out’ one half of
their annual leave entitlement.” In contrast, the relevant Metal Industry Award 1984

provided that, except in the event of termination and annual close down, “payment shall

% Arrowcrest Group Pty Ltd (Australian Industrial Relations Commission per Watson DP, Print L4310, 12
July 1994) 1-13.

8 Metal Industry Award 1984 (Australian Industrial Relations Commission, No. B87 of 1693),
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not be made or accepted in lieu of annual leave” (ie the entitlement was to be taken and

not ‘cashed in’).86

In finding that clause 2(b) was a disadvantage and in breach of the second, public
interest limb of the no disadvantage test, the Commission noted that such clauses,
requiring the taking of the leave as an entitlement, in itself, were common. The fact that
any ‘cashing in’ would be voluntary was said not to be relevant,”” The objects of the act,
although designed to facilitate agreements, still required an applicant to meet the no
disadvantage test. That test had the legislative intent of protecting community standards
— this was noted in the oft-cited passage of the Minister’s Second Reading (discussed
above).  Although not specifically mentioned in that speech, annual leave was a
‘community standard’. That was affirmed in the 1991 Review of Wage Fixing Principles

.. 88
Decision.

The Federal Commission noted that a ‘cashing in” had been approved in the

context of the making of a new award in the Bond University Case;89 however, held that

such could be distinguished. The relevant provision in that case was: "

% Arrowcrest Group Pty Ltd (Avstralian Tndustrial Relations Commission per Watson DP, Print 14310, 12
July 1994) 1-13 a1 7 et seq.

% Arrowcrest Group Pty Lid (Australian Industrial Relations Commission per Watson DP, Print L4310, 12
July 1994} 1-13 at 8 et seq.

8 1991 Review of Wage Fixing Principles Decision (Australian Industrial Relations Commission, Print
K9700}.

¥ Bond University General Staff Services Pty Ltd and the Bond University General Staff Association
(Australian Tndustrial Relations Commission, No. B87 of 1993).

# As cited in: Arrowcrest Group Pty Ltd (Australian Industrial Relations Commission per Watson DP,
Print 14310, 12 July 1994) 1-13 at 10 et seq,
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“At the request of the employee, a proportion of accrued annual leave
in excess of four weeks may be taken in money in lieu of leave. Only
30% of the accrued entitlement may be paid out in this manner, the
remainder to be taken as leave.”

That provision had been approved in light of the specific circumstances of the matter and
could be distinguished. Such provision had operated since the inception of the university.
Further, it applied to accrued entitlements and not the cashing out of the current year
entitlements. The Federal Commission also noted the words of the Queensland Bench

that sanctioned the Bond agreement:”!

*,..the Commission has some reservations with the wording as it could
result in an employee continually cashing in annual leave beyond the
accrual of 40 days and not taking annual leave. It is not the intention of
the Commission that this should occur and indeed the Commission
strongly counsels against this occurring as it would negate the purpose
for granting of annual leave and be to the detriment of the employees
concerned.”

According to the Bench in the Arrowcrest decision, clause 2(b) raised public
policy issues and, if approved, would negate the purpose of annual leave. Hence, it was a
disadvantage to the employees in the context of the total package and was contrary to the

public interest.” The agreement could only be a proved if clause 2(b) was removed.
y be ap

*1 Cited in: Arrowcrest Group Pty Ltd {Australian Industrial Relations Commission per Watson DP, Print
14310, 12 July 1994) 1-13 at 10.

*2 Arrowcrest Group Pty Ltd (Australian Tndustrial Relations Commission per Watson DP, Print L4310, 12
July 1994) 1-13 at 10.
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Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994°°

Oft-cited for its position affirming Arrowcrest (regarding annual leave as a
‘community standard’), Lillianfels, in the view of this author, is a good example of how
the bargaining process works to attain mutual employer-employee benefit. Concessions
were made by parties and problems with the business (in this case, turn over of staff)
were addressed. Similar praise for this decision and its reasoning, given by Dr Smith,

was highlighted earlier in this chapter.

As seems to be the case with most bargaining, this agreement failed limb one of
the no disadvantage test. There were, for example,” reductions in penalty rates; ordinary
hours of work increased from 38 to 40 hours per week; and annual leave loading was
abolished. However, provided two concessions were made, the reductions in award

entitlements were held to be “not contrary to the public interest”

and the agreement
passed the no disadvantage test. Essentially, the trade off in favour of the employees was
that annualised salaries were paid at a loaded rate. Further, the applicant gave a number
of undertakings about the operation of the agreement to minimise any detrimental effects

of the agreement. The agreement was to be reviewed after 18 months of operation; the

results were to be reported back to the Commission; and there was to be a reconciliation

s Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 19953) 1-18.

5 Lillignfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 2-3 et seq.

% Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 5.
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provision.  Finally, an employee could choose any person or organisation for

representation.

In the view of this author, one of the more important features of the agreement
was the so-called ‘longevity bonus.” Although the award entitlement to annual leave
loading was abolished, employees would gain monetary benefits if they remained in their
employment for nine months or more. This was significant because staff turnover had
been a problem at Lillianfels (a hotel and conference facility in the Blue Mountains) —
something in the nature of 80%. The longevity bonus instead of annual leave loading, it
is submitted, was an example of an innovative solution to a specific problem that held

mutual benefit for employers and workers.”®

The two specific issues, alluded to above, which caused problems for the
agreement in terms of passing the no disadvantage test were the capacity of employees to
‘cash in’ two weeks of their annual leave; and the capacity to effectively ‘contract out’ of

the agreement by the payment of an additional 5% wage increase.”’

In regards to annual leave, Ross VP relied on the Review of Wage Fixing

Principles”™ and Arrowcrest Group Pty Lid EFA” to find that the no disadvantage test

% Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) [-18 at 2

T Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 9-10.

% 1991 Review of Wage Fixing Principles Decision (Australian Industrial Relations Commission, Print
K9700) at 35-36.
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was intended to protect well established community standards, and the provision of four
weeks annual leave taken as leisure time constituted such a standard. The agreement had
originally provided for workers to take two weeks annual leave, then ‘cash in’ the
remaining fortnight's leave. However, in light of the previous authority, a reduction of
this kind was contrary to the public interest. Interestingly, the business/employer had
carlier stated that it was “prepared to maintain the four week annual leave period without

1100

the benefit of the two week trade off for wages. Hence, the original provision was

changed and did not linger as a barrier to the agreement.

Perhaps the more significant problem to be overcome in the approval process was
the capacity, provided in the original agreement, to contract out of the agreement in
return for a 5% pay rise. Such individual agreements were not subject to Commission
scrutiny through the no disadvantage test. Such a clause was held to be a reduction in
award entitlements and possibly even an “exceptional circumstance” under s.170ND(3).
The clause was changed to make it clear that the individual contracts could only improve
wages and conditions of emponment.lm

Conclnsion:

% Arrowcrest Group Pty Ltd (Australian Industrial Relations Commission per Watson DP, Print L4310, 12
July 1994) 1-13.

%0 piilianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 10.

9 Lillianfels Biue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 10
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A reflection on the no disadvantage test under the Indusirial Relations Act 1988
shows a device capable of producing innovative developments, whilst also fostering
employee protection. The case just considered, Lillianfels'™ through its initiative of a
longevity bonus, demonstrated how enterprise bargaining could address problems of a
particular workplace, namely 80% staff turnover, whilst also presenting opportunities for
workers. Likewise, the refusal of the Commission, in Toys ‘R’ Us,'” to allow the
removal of an award term (requiring an employer to transport their young workers home
if public transport was not available) demonstrates how the public interest did protect
workers from dilution of important award entitiements. The capacity of the Commission

to continue to monitor agreements (as they did in Lillianfels)'™

was a further safeguard.
However, while those examples reflect positively on the operation of the no
disadvantage test, itself, the important fact that cannot be escaped is that many of the
famous cases decided under the former no disadvantage test involved EFAs, that is the
non-union stream of agreement. And the only way problems with those agreements
were rectified was through the right of unions to interveme under the former
legislation, and the subsequent determinations of the expert Commissioners of the

AIRC,

W2 Liltianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18 at 10.

193 Tovs ‘R' Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22 at 13.

Y4 Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print 14744, 16 January 1995) 1-18.
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As alluded to earlier in this chapter, authors such as Nomchong and Nolan,'® as
well as Bennett,'® were scathing of the non—union bargaining stream as one which
bargained away the rights of the weak. In the view of the presemt writer, the best
argument put by commentators relates to the lack of resources and power of non-
unionised employees in negotiating for an agreement (which ties back to the discussion of
power imbalance in chapter two of this thesis). The cases considered in this chapter
demonstrate the complexities of some of the issues that arise in the bargaining process.
The extent of the ‘cashing in’ of penalty rates and loadings in Toys ‘R’ Us'”, for
instance, required complex calculations and a reconciliation mechanism. Ensuring those
tasks were undertaken in a valid fashion required mathematical understanding and
business insights, which may be more easily found in collective unions and an expert
Commission, rather than a group of (possibly unskilled) individual workers. While the
legislation contained requirements for the agreement to be genuinely approved by a valid
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majority of non-unionised workers,  the judgment of Vice President Ross in Toys ‘R’

Us'” demonstrated the potentially porous nature of that legislative safeguard ~ a

1% Kylie Nomchong and Jim Nolan “Enterprise Flexibility Agreements and Threats to Unions Under the
New Federal Act” (Chapter Seven) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining:
Trade Unions and the Law (The Federation Press, Australia, 1995) 154 — 184 at, for example, 164 et seq.

1% | aura Bennett “Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal
Jurisdiction™ {Chapter Six) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade
{Inions and the Law (The Federation Press, Australia, 1995) 129-153 at 145.

Y Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 122,

1% Refer 5.170NC(1 )1} Industrial Relations Act 1988 (Cth).

109 Toys ‘R’ Us {Australia} Pty Limited Enterprise Flexibility Agreement {Australian Industrial Relations
Comimission per Ross VP, Print L9066, 3 February 1995) 1-22.
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protection at which Bennett and Nomchong and Nolan almost scoffed. ' Initiating EFAs
lay largely in the hands of the employers, and it was possible for those employers to
introduce their view of what was good about the agreement and possibly ‘gloss’ over the
differences between the award and proposed EFA.'"! The lack of expertise of many
employees and the fact that their employer may be able to terminate their employment
(or, if they were casual workers, limit the amount of hours that they worked) might quell
the desire of some employees to examine the minutiae to search for possible

disadvantage.

The broader criticisms of Nomchong and Nolan, and Bennett included
consideration of:' "
. whether the no disadvantage test was too dependent on the rigor of individual

Commissioners and the material they were given in evidence by employers to

function properly;

"0 Laura Bennett “Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal
Jurisdiction” (Chapter Six) in (Paul Ronfeld: and Ron McCallum eds) Enterprise Bargaining: Trade
Unions and the Law (The Federation Press, Australia, 1995)129-153 at 138; and Kylie Nomchong and Jim
Nolan “Enterprise Flexibility Agreements and Threats to Unions Under the New Federal Act” (Chapter
Seven} in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the Law (The
Federation Press, Australia, 1995) 154 — 184 a1, for example, 160, 164 et seq.

" Refer: Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial
Relations Commission per Ross VP, Print L9066, 3 February 1995) 1-22 — considered earlier in this
chapter.

''* See generally: Kylie Nomchong and Jim Nolan “Enterprise Flexibility Agreements and Threats to
Unions Under the New Federal Act” (Chapter Seven) in (Paul Ronfeldt and Ron McCallum eds) Enterprise
Bargaining: Trade Urnions and the Law (The Federation Press, Australia, 1995) 154 — 184; and Laura
Bennett *“Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal Jurisdiction™
{Chapter 5ix) in {Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade Unions and the
Law {The Federation Press, Australia, 1995) 129-153.
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. whether the move to bargaining, generally, benefited larger unions at the expense
of the small;

. the threat of de-unionisation; and

. whether there were simply not enough opportunities for unions to become

involved in the EFA process.

That latter criticism stands as a marked contrast to some other commentators of
the day. As alluded to earlier, in EFA applications, unions had rights to intervene.
Those rights were encompassed in sections 170NA and 170ND of the legislation. Under
those provisions, relevant unions were to be contacted and given a right to be heard in the
certification of EFAs, where the workplace concerned was covered by an award to which
they were a party. According to authors such as Coulthard, this right of unions to be
heard quelled any desire employers might have had to pursue an agreement. According
to her research, between March of 1994 and May of 1996, only 181 EFAs had been

approved. Her droll observation was that “this is no flood.”'"

Contrastingly, Vice
President Iain Ross was more ‘upbeat’ on this latter issue and observed in one of his
conference papers that the level of EFA making increased as the system progressed.'™ In
terms of the involvement of unions and the Commission in the making of EFAs, the

present writer makes one final point. In Tweed Valley, it was the poor quality of union

representation at first instance that contributed to the problems with that decision and it

3 Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements” (1996) 38 Journal of
Industrial Relations 330-358 at 341 — see also 355 et seq.

" Tain Ross “Bargaining in the Federal System” (Chapter Two} in (Paul Ronfeldt and Ron McCallum eds)
Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 31-52.
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was the dexterity of the Full Bench of the Commission in finding jurisdiction that

rectified the problem.' s

The changes introduced by the Industrial Relations Reform Act 1993 are long
gone. lts significance to this thesis, is its legacy ~ and that legacy goes to highlighting
the importance of the supporting structures of unions and the Commission to the
operation of the no disadvantage test, itself.

Although the Reform Act was said to spawn a “new system for a new era”,’'® in
troth, the hallmarks of the arbitration system - awards, the Commission and the unions —
were not quite evanescent. The major preoccupation of the government of the day was to
distinguish its decentralisation from a system of minimum conditions. So, as suggested

by Pittard, the path towards deregulation was, “slow and...subtle.”'"’

The current system under the Workplace Relations Act 1996 represents a much
larger step down the path of deregulation. Under the new provisions, there are both
agreements in which unions have no rights to intervene (non-union, collective $.170LK

agreements) and those for which the Commission is not the major administrator

" Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Processors {1995) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C) at 216-217.

16 Hon. Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993" Commonwealth of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2777. There was reflection on the development of
decentralisation from the Accord to amending legislation. This development has also been tracked by, for
example, Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise
Bargaining” (2000) 13 Australian Journal of Labour Law 207-235 at 207-211.
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(individual AWAs). These agreements and the application of the no disadvantage test to
them are analysed in the following chapters. The question they beg, in concluding this
chapter, is whether the removal of the traditional features means the problems alluded

to by Bennett, Nomchong and Nolan have become more than just a threat..,

'7 Marilyn Pittard “Collective Employment Relationships: Reforms to Arbitrated Awards and Certified
Agreements” (1997) 10 Australian Journal of Labour Law 62.
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V. CHAPTER FIVE:

The No Disadvantage Test & the Workplace Relations
Act 1996: An Understanding of the Law.’

This dissertation began with the words: “I give this rock solid guarantee. Our
policy will not cause a cut in the take-home pay of Australian workers.” A reassuring
sentiment, perhaps, but the speech in which it was uttered went on to describe then
Opposition plans for structural reform of Australian industrial law, in which direct
bargaining was to become the centrepiece and the once abiding third party protections of

arbitration and unions were minimised.

On the change of Government, in 1996, the Workplace Relations and Other
Legislation Amendment Bill 1996 was introduced to Parliament. The chrysalis of reform

that was the ‘rock solid guarantee’ speech, was coming to fruition.

' The present writer has published work based on some of the material in this chapter in: Lovise Willans
Floyd “No Disadvantage Test (Introduction to Part VIE and Commentary on s.170XA Workplace
Relations Act 1996 (Cth)” in (Trew, McCallum and Ross eds) Federal Industrial Law (Butierworths
Publishing, Sydney, 2002) 3275-3281); and Louise Willans Floyd “Workplace Relations: Employment and
Industrial Law” (Chapter Thirty Two) in Clive Tumner Australian Commercial Law — (formerly Yorston
and Fortescue Australian Commercial Law) (24™ ed, Thomson Legal Publishing, Sydney, 2003) 973-1011.

> Hon. John Howard MP Address to 28* Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 5. (Copy supplied by Prime Minister’s Office and on file with
author).
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From a bargaining perspective, the original version of workplace reform had three
major features.’” Awards were to be simplified to 18 allowable matters — pertaining to
matters such as pay rates, leave entitlements and notice of termination — and paid rates
awards were to be abolished.* This would encourage parties to negotiate certified
agreements. As with the predecessor legislation, such agreements could be concluded
either between employers and unions or employers and groups of employees; there were
also requirements as to consuliation, and both agreements had to be certified by the

. . 5
Commission to become operative.

However, the crucial difference between the past and proposed regime was the
nature of the ‘safety net.” The no disadvantage test was to be abolished by the proposed
laws. In its place was a ‘two pronged safety net.’ All the non-monetary minimum
conditions were listed in the Bill as:®

. no less than four weeks of recreation leave each year;7

3 These changes were discussed more fully by the present writer in: Louise Willans Floyd “To Thine Own
Self Be True: Enterprise Bargaining and the Rise of Individualism in Australian Industrial Law and Trade”
(1997} 3 international Trade and Business Law Annual 263-276 at 267-271. That article drew largely from
a tandem presentation of two speeches given by Louise Willans Floyd and Thomas Bradley, then Seaior
Associate with Minter Ellison Brisbane: “The Federal Government’s Proposed Industrial Relations Law:
An Overview” at the conference “Asia-Pacific Trade & Comumerce: Developments in Policy and Law”
{TC Beirne School of Law Annual Symposium/Fourth International Trade and Business Law Forum 1996
at Customs House, Brisbane, 11 October 1996).

+ Proposed sections 39A(2) and (3) as well as proposed section 88A Workplace Relations and Other
Legisliation Amendment Bill 1996 (Cihy).

5 See, for example, proposed provisions: sections 170LK, 170LW, 170MD and 170ML Workplace
Relations and Other Legisliation Amendment Bill 1996 (Cth).

§ Schedule 13 and section 1270XA Workplace Relations and Other Legislation Amendment Bill 1996 (Cth).

7 Proposed section 170XI Workplace Relations and Other Legisliation Amendment Bill 1996 (Cth).
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® no less than 12 days of personal/carer’s leave with pay each year if the employee
is sick, is caring for a family or household member or is absent because of the

death of such a member;B

. no less than 52 weeks of parental leave or adoption leave without pay after 12
months of continuous service;’
. long service leave on terms and conditions that are no less favourable than those

that would otherwise apply;'®

. equal pay for work of equal value without discrimination on the ground of sex;"
and
» payment for jury service no less than the difference between the amount payable

under the agreement for the period of the absence and any amount payable by the

c:emrt.12

As to the crucial condition of take-home pay, however, the Bill did refer the
Commission back to the awards. The government maintained its ‘rock solid guarantee’
that no worker would be worse off in terms of take-home pay, through an agreement

negotiated under the bill, than they would be under an award."> Consequently, the Bill

3 Proposed section 170XT Workplace Relations and Other Legisiation Amendment Bill 1996 (Cth).

’ Proposed section 170XK Workplace Relations and Other Legislation Amendment Bill 1996 (Cth).
1% Proposed section 170XE Warkplace Relations and Other Legislation Amendment Bill 1996 (Cth),
! Proposed section 170XM Workplace Relations and Other Legislation Amendment Bill 1996 (Cth).
12 proposed section 170XN Workplace Relations and Other Legislation Amendment Bill 1996 (Cth).

'* Compare: Syd Marris, “Coalition Reaffirms Rock Solid IR Pledge,” The Australian (21 May 1996).
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ptovided that the Commission, in ensuring minimum conditions had been met, must be
satisfied that:
“the wages payable under the agreement to the employee. .. (are) no less

than the wages that would be payable to the employee under the
relevant award...”*

The assessment relevant to the ‘rock solid guarantee’ was made over a ‘reasonable
peried,” so presumably pay levels could drop one week if they were supplemented at a
later date. In this regard, it was likely that a business could lower pay levels for a short

while in order to ‘trade out of difficulties.’

The faithfulness with which the ‘rock solid guarantee speech’ was adhered to was
demonstrated in the final and most crucial part of the bargaining provisions, as well as the
myriad other parts of the legislation dealing with trade union security. Australian
Workpiace Agreements (AWAs) were to be introduced. These were the first ever
agreements under the Australian labour legislation which were to be signed by the
individual worker, and in which bargaining was to take place directly between employer
and employee, without requiring sanction by the Australian Industrial Relations
Commission.”” Rather, AWAs were to be lodged with an entirely new body called the
Employment Advocate, which would then check the agreements against the minimum

conditions.'®

1 Proposed section 170XF Workpluce Relations and Other Legislation Amendment Bill 1996 (Cth).

** Proposed sections 170VW and 170VN Workplace Relations and Other Legislation Amendment Bill 1996
(Cth).

16 Proposed section 170XA Workplace Relations and Other Legisiation Amendment Bill 1996 (Cth). Refer
also Schedule Three.
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The further changes the bill proposed included the removal of trade union security
devices. This particularly meant: limiting union intervention in bargaining; the removal
of trade union preference; the introduction of enterprise unions (ie smaller, business-
based unions, rather than the industry-based unions that existed at the time); and the

reintroduction of the secondary boycott provisions into the Trade Practices Act 1974."7

When the Workplace Relations and Other Legislation Amendmenr Bill 1996 was
read for a second time to the Australian parliament, then Minister for Industrial Relations,

the Hon Peter Reith MP, described his brainchild in what a cynic might suggest is the

‘hyperbolic tone mandatory when announcing change to Australia’s industrial laws.’'®

Describing “Australia at the turning point”, the Minister said:

“The Bill I introduce today represents a break with a system of
industrial relations that has been based on a view that conflict between
employer and employee is fundamental to the relationship and that an
adversarial process of resolving disputes is appropriate and inevitable.

“The Bill rejects the highly paternalistic presumption that has
underpinned the industrial relations system in this country for too long
— that employees are not only incapable of protecting their own
interests, but even of understanding them, without the compulsory
involvement of unions and industrial tribunals,

“The system of industrial relations which this Bill seeks to reform has
almost become an end in itself, doing more to protect the interests of
those involved in the system, rather than the people the system is
supposed to serve.

' Sections 45D and 45E Trade Practices Act 1974 (Cth).

¥ Compare: Richard Naughton “The New Bargaining Regime under the Industrial Relations Reform Act”
(1994) 7 Australian Journal of Labour Law 147-169 at 147 where the author refers to the fanfare with
which the Industrial Relations Reform Bill 1993 was introduced and notes the aspects of the previous
labour system that were still present at the time. It is important to note that Naugthon did not use that
expression when referring to the Workplace Relations Act 1996 {Cth). The present writer uses Naughton’s
commentary in this context simply to demonstrate that many incremental changes have been made to
Australian labour law and touted as revolutionary.
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“This Bill, by contrast, seeks to restore the focus of the system on those
who really matter, employees and employers at the workplace and
enterprise level."

And yet, Minister Reith was at pains to note that the previous Labor government
had commenced the decentralisation of Australian labour law and would have pursued
further measures had it retained power.” The “intellectual debate” - “the battle of ideas”
- had been won, he concluded. As suggested in the original ‘rock solid guarantee’
speech, individualism was lauded as the right path for an Australia challenged by

globalisation, competition and the domestic economic pressures of high unemployment.”!

After its introduction to the parliament, the Workplace Relations and Other
Legislation Amendment Bill was referred to the Senate Economic References

Committee.” Putting aside laconic wit and any wager as to the polic direction the
g y wag policy

' Hon. Peter Reith MP, Minister for Workplace Relations Second Reading of the Workplace Relations and
Other  Legislation Amendment Bill 1996 (Parliament House, Canberra, 1996) 1-13 at 1
{http://www.nla.gov.au/dir/reforms/speech.htm — accessed on 23 May 1996).

% Hon. Peter Reith MP, Minister for Workplace Relations Second Reading of the Workplace Relations and
Other Legislation Amendment Bill 1996 (Parliament House, Canberra, 1996) 1-13 at 2
(http://www.nla.gov.an/dirreforms/speech.htm — accessed on 23 May 1996). The Minister refers to a 1993
speech given by the former Prime Minister, Hon Paul Keating, to the Institute of Company Directors, in
which the Prime Minister said, for example:

) Australia needed a model of industrial relations “which places primary emphasis on bargaining at
the workplace level within a framework of minimum standards provided by arbitral tribunals;”

. *...compulsorily arbitrated awards and arbitrated wage increases would be there only as a safety
net.”

. “Over time, the safety net would inevitably become simpler. We would have fewer awards with
fewer clauses.”

The ‘goal’ of the former Labor Government of pursuing decentralisation has been discussed earlier in this
thesis in Chapters Three and Four, and is revisited in Chapter Seven.

?! Hon. Peter Reith MP, Minister for Workplace Relations Second Reading of the Workplace Relations and
Other Legislation Amendment Bill 1996 (Parliament House, Canberra, 1996) 1-13 ar particularly 3 et seq.
(http.//www.nla.gov.au/dir/reforms/speech.htm - accessed on 23 May 1996). See also discussion of
original ‘rock sclid guarantee’ speech in chapter one of this thesis.

Z This took place on 23 May 1996, Refer: “Terms of Reference” Consideration of the Workplace
Relations and Other Legislation Amendment Bill 1996 (Senate, Parliament of Australia, Canberra,
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Labor government would have followed had it been returned, the workplace relations bill
embodied the real and fundamental change encapsulated above. It was, then, heavily

criticised by the Senate committee in a report written largely on party lines.

The majority of the Senate Committee was strongly opposed to the introduction of
minimum conditions (and consequent removal of the no disadvantage test).> Legislated
minimum conditions were seen as being politicised and, ironically, not tailored to
individual employment relationships or different industries. They were also viewed as
disregarding the inherent and valuable role of the Australian Industrial Relations
Commission under section 51(xxxv) of the Australian Constitution.”® Further proposed
changes - from the introduction of the rwo non-union bargaining streams through to the
organisation of the Employment Advocate as something that would only accept AWAs
(in contrast to the Commission’s role of scrutinising agreements) - were also criticised.
Essentially, the Bill was adjudged as promoting individualism at the expense of

protecting the most vulnerable workers.”

Australia, 1996) (hutp://www aph.gov.au/Senate/commitice/economics _ctiefworkplace/report/ahtm
accessed 27 October 2003),

B See, for example, (Chapter Four) “Changes to the System and Its Institutions” (Parts A, B and C,
especially Part B pages 1-17) Consideration of the Workplace Relations and Other Legisiation Amendment
Bili 1996 {Senate, Parliament of Australia, Canberra, 1596)

(http://www.aph.gov.au/Senate/commitiee/economics_ctie/workplace/report/cO3 htm  last  accessed 27
October 2003.)

M See, for example, (Chapter Four) “Changes to the System and Its Institutions” (Parts A, B and C,
especially Part B pages 1-17) Consideration of the Workplace Relations and Other Legislation Amendment
Bili 1996 {Senate, Parliament of Australia, Canberra, 1996}
{hitp:/fwww .aph.gov.au/Senate/committee/economics _ctie/workplacefreport/cG3 htm  last  accessed 27
October 2003.) See, especially page 3, where the Committee discusses the American use of legisiated
minimum conditions and the difficulty of changing what was a substandard minimum wage in that country.

% On criticisms of the original bill, see also: Louise Willans Floyd, “To Thine Own Self Be True:
Enterprise Bargaining and the Rise of Individualism in Australian Industrial Law and Trade” (1997) 3
International Trade and Business Law Annual 263-276 at 271-273.
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What is of particular interest is the constant reference of the majority of the
committee to the original ‘rock solid guarantee’ speech on so many bargaining issues:
from the proposal to place paramount importance on state agreements; through to award
simplification; the abolition of paid rates awards; and the introduction of minimum
conditions. With each reference, the majority of the committee concluded that changes
foreshadowed in the bill would lead to workers being worse off under the new legislation
— and that was unacceptable.”® The breadth with which the committee interpreted that
rock solid promise, underscored the narrowness of the original guarantee. It was a
promise only as to take-home pay - the remainder of the speech was a harbinger for
change. But as argued throughout this thesis, assuredness as to one's welfare hinges on
a number of factors that go to bargaining strength — not simply the provision of a

monetary breakwater.

Ultimately, the government did secure the passage of some of its workplace
reforms due to an agreement it struck with then holders of the balance of power in the
Australian Senate, the Australian Democrats. In a document known as “The October
Agreement,” the government set out its compromise Jegislation.”’ Such retained a
number of the government’s original suggestions for reform, such as the reintroduction of

secondary boycotts law; the abolition of paid rates awards; and the removal of trade

* “Executive Summary” Consideration of the Workplace Relations and Other Legislation Amendment Bill
1996 (Senate, Parliament of Australia, Canberra, 1996)
http:/fwww.aph. pov.au?Senate/committee/economics _ctte/workplace/report/b03.htm  last  accessed 27
October 2003) 1-18 at, for example, 2, 3, 5.

*" Agreement Between the Commonwealth Government and the Australian Democrats on the Workplace
Relations Bill - The October Agreement (AGPS, Canberra, 1996).
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union preference. But there were three major changes to the original bargaining

proposals;®®

) two more allowable matters were to be included in awards;
. the no disadvantage test was to be reintroduced (albeit in a modified form); and
. AWAs were to be vetted by the Employment Advocate in accordance with that

latter no disadvantage test and referred to the Industrial Commission if the

Advocate had doubts as to the AWA’s compliance with that test.

The remainder of this chapter explains the bargaining regime under the
Workplace Relations Act 1996, then gives a detailed analysis of the operation of the
current no disadvantage test and how it compares to the test under the former provisions
of the Industrial Relations Act 1988. Chapter Six goes on to critically analyse the current
bargaining provisions. The remaining chapters of this work analyse the relevant
supporting structural aspects of the Workplace Relations Act 1996 on the topics of trade

union security and intervention in bargaining; AWAs; and individual contracts.”’

% Refer also: Louise Willans Floyd “To Thine Own Self Be True: Enterprise Bargaining and the Rise of
Individualism in Australian Industrial Law and Trade” (1997) 3 Imternational Trade and Business Law
Annual 263-276 at 273 et seq.

* For a comparison of all major aspects of the former Industrial Relations Act 1988 (Cth) and the present
Workplace Relations At 1996 (Cth) see: Louise Willans Floyd “Workplace Relations: Employment and
Industrial Law” (Chapter Thirty Twe) in Yorston Fortescue and Turner (as it was then known) Australian
Commercial Law (21* ed, Law Book Company, 1997) 978-1016.
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Enterprise Bargaining Under the Workplace Relations Act 1996: An Outline of the

Regime:30

The Workplace Relations Act 1996 is, at once, another step down the pathway of
decentralisation and another form of hybrid, in which parties are to bargain but the
Commission still serves as a third party safeguard.”’ As alluded to earlier in the chapter,
the statute’s main bargaining reform initiatives begin with simplifying the topics that can
be dealt with by awards and thereby encouraging parties to bargain. The types of
bargains to which people may become a party have also been increased, especially the
types of bargains that do not include unions as parties-principal. This is particularly
demonstrated by the introduction of Australian Workplace Agreements (AWAs), which
are essentially one-on-one agreements between employers and employees, governed by a
body called the Employment Advocate and involving harsh penalties for breach.
Underpinning these changes are a series of objects provisions scattered through the
various parts of the legislation, which supplement the principal object of the act and
espouse the virtues of decentralisation. Yet a key feature of the system remains a recast
no disadvantage test, with its inherent reliance on the Industrial Commission, awards, and
possibly trade unions. These main aspects of the Workplace Relations Act 1996 are

outlined below,

% The candidate has published a more detailed discussion of the main features of the Workplace Relations
Act 1996 in Louise Willans Floyd “Workplace Relations: Employment and Industrial Law” (Chapter
Thirty Two) in Tumner Australian Commercial Law (24lh ed, Thomson Legal Publishing, Australia) 973-
1011.

I See, for example: Graham Smith “Reforms are just the beginning” The Australian (28 October 1996) at
4,
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Awards

Awards are covered by Pt V1 of the Workplace Relations Act 1996. The objects of
that Part are stated in s 88A(d):

“The Commission's functions and powers in relation to making and
varying awards are (to be) performed and exercised in a way that
encourages the making of agreements between employers at the
workplace or enterprise level” (emphasis added).

Likewise, awards are to be suited to the efficient performance of work according to the
needs of particular workplaces or enterprises.”® The Commission is required to carry out
its functions in a way that furthers the objects of the Act.” So, it is clear from the outset
that the emphasis of the Act is on agreements. Awards are not to exhaustively cover
terms and conditions of employment as they have in the past. Rather, awards are simply
designed to protect wages and conditions of employment by “providing a safety net of
fair minimum wages and conditions of employment.”** To this end, the Commission is no
longer empowered to make paid rates awards and is limited to making minimum rates
awards.>® Further, the topics with which awards can deal are limited to:%

(a) classifications of employees;

(b)  ordinary hours of work and the times within which they are performed;

32 Section 88 A{c) Workplace Relations Act 1996 (Cih).

3} Section 88B Workplace Relations Act 1988 (Cth).

3 Section 88A(a) and (b) Werkplace Relations Act 1996 (Cthy).
¥ Section 89A(3) Workplace Relations Act 1996 (Cth).

3 Section 89A(2) Workplace Relations Act 1996 (Cth).
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rates of pay generally (such as hourly rates and salaries), rates of pay for juniors,
trainees or apprentices, and rates of pay for employees under the supported wage
system;

piece rates, tallies and bonuses;

annual leave and leave loadings;

long service leave:

personal/carer's leave, including sick leave, family leave, bereavement leave,
compassionate leave and other like forms of leave;

parental leave, including maternity and adoption leave;

public holidays;

allowances;

loadings for working overtime or for casual or shift work;

penalty rates;

redundancy pay;

notice of termination;

stand-down provisions;

dispute settlement procedures;

jury service;

type of employment, such as full-time employment, casual employment, regular
part-time employment and shift work;

superannuation; and

pay and conditions for outworkers (ie, an employee who, for the purposes of the

business of the employer, performs work at private residential premises), but only
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to the extent necessary to ensure that their overall pay and conditions of
employment are fair and reasonable in comparison with the pay and conditions of
employment specified in a relevant award for employees who perform the same

kind of work at an employer's business or commercial premises.

Award simplification means, therefore, that if parties want conditions over and above the
minimum, they are, in real terms, compelled to negotiate. However, there are some
“protections” for employees. The Commission may inciude in an award provisions that
are incidental to the allowable matters and essential for the effective operation of the
award.” Further, the Commission has a residual power to arbitrate on some exceptional
matters where conciliation has been genuinely attempted and failed and a harsh situation

would result if arbitration did not take place.’®

Transitional provisions provided for a period of 18 months from commencement
of the Act during which awards were to be simplified. That “interim period" expired on
1 July 1998. Consequently, each award has ceased to have effect to the extent that it
provides for matters other than “allowable award matters." The principles relevant to
award simplification and the scope of s 89A of the Workpiace Relations Act 1996 were
set out in the decision of the Australian Industrial Relations Commission in Hospitality

Industry — Accommodation, Hotels, Resorts and Gaming Award 1995.%° That decision

* Section 89A(6) Workplace Relations Act 1996 (Cth).
3 Section 89A(7) Workplace Relations Act 1996 (Cth).
* Hospitality Industry — Accommodation, Hotels, Resorts and Gaming Award 1995 (Australian Industrial

Relations Commission per Gtudice P, Ross and McIntyre VPP, MacBean SDP and McDonald C, Print M
7500, 23 December 1997 ) 1-173.
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confirmed that awards had been pared back by the new legislative approach, but they
were not gutted. Essentially, the award had to be simplified so as to include relevant
allowable matters and matters which are reasonably connected to their attainment. Those
ancillary matters were not to be dealt with in a manner that was protracted so as to defeat
the simplification process. Further, not all the allowable matters had to be included. The
award was to be simplified so as to ensure that it did not hinder productivity. It had to be
fair and non-discriminatory and, of primary importance, constitute an effective “safety
net" of minimum conditions for employees. The award simplification process was
challenged as an unconstitutional limitation on the Commission's arbitral power. That
argument was rejected by the High Court (by a majority of 4 to 3) in Re Pacific Coal Pty

Limited; Ex parte Construction, Forestry, Mining and Energy Union.*®

Agreements

The Workplace Relations Act 1996 deals with two main categories of agreement.
The no disadvaniage test applies to both categories, but, it is argued throughout chapters
five through to eight of this thesis, that the manner in which it is applied differs according
to the category of agreement concerned. The first such category are Certified
Agreements. These are collective and are of two types, namely, those between unions and

employers*' and those negotiated directly between employees and employers.*” Both of

“ Re Pacific Coal Pty Limited; Ex parte Construction, Forestry, Mining and Energy Union {2000) 172
Australian Law Reports 257,

4 Sae: PL VIA, Div2 Workplace Relations Act 1996 (Cth}, especially s 170LI,
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these types of agreements require approval by the Australian Industrial Relations
Commission (applying the no disadvantage test and other criteria) before they can
become operative. The second category of agreements are Australian Workplace
Agreements. These can be made between the employer and either one employee or a
group of employees.”® In either case, they are individually signed by employees.
Significantly, they are, in the first instance, examined by a new body, the Employment
Advocate, and are only sent to the Commission if, in the opinion of the Employment
Advocate, the no disadvantage test has not been satisfied. It almost goes without saying
that AWAs are a second non-union bargaining stream, which exist in addition to the non-

union certified agreements outlined above.

Certified Agreements|

Certified Agreements are governed by Pt VIB of the Workplace Relations Act
1996. The objects of PtVIB, Div! emphasise the government's commitment to
“facilitating the making and certifying by the Commission of certain agreements,
particularly at the level of the single business or part of a single business." To be
certified under the Workplace Relations Act 1996, an agreement must pass a recast no

disadvantage test, which is explained more fully and analysed later in this chapter and

“2 Section 170LK Workplace Relations Act 1996 (Cth).

# Part VID Workplace Relations Act 1996 (Cth).
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chapter six.* Further pre-conditions for certification of Agreements are contained in

Pt VIB, Div 4 of the Workplace Relations Act 1996 and include:

1. The agreement must include procedures for preventing and settling disputes.’
The agreement may even stipulate that the Commission is to settle a dispute over
the application of the agreement.*

2. The agreement must be made by a valid majority of persons employed at the time
whose employment would be subject to the agreement and who made the
agreement genuinely.47

3. The agreement must be fully explained to prospective parties and those parties
must not be unduly influenced into signing the agreements.**

4. There must be an expiry date—usually three years.*® There are also provisions

for extending, varying or terminating certified agreements.so

There are also certain further circumstances where the Commission must refuse to certify
an agreement, for example, where an employer has discriminated against unionists in

negotiating a deal or where the agreement itself is discriminatory.”!

4 See sections 170LT(2) and 170XA as well as Part VIE Workplace Relations Act 1996 (Cth).
* Section 1 70LT(8) Workplace Relations Act 1996 (Cth).

“€ Section 170LW Workplace Relations Act 1996 (Cth).

“7 Section 170LT(5) Workplace Relations Act 1996 (Cth).

* Section 170LT(7) and (9) Workplace Relations Act 1996 (Cth).

* Section 170LT(10) Workplace Relations Act 1996 (Cth).

39 Part VIB, Division 7 Workplace Relations Act 1996 (Cth).

3! Section 170LU Workplace Relations Act 1996 (Cth).
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Div 5 of Pt VIB determines the effect of a Certified Agreement when there is a
conflict between the agreement and other pieces of legislation. Essentially, a Certified
Agreement prevails over an award;> has no effect to the extent of an inconsistency with a
current Certified Agreement; and prevails over a State law (on most issues), award or
agreement.””  Agreements bind both the original parties and transmitiees of the

. 4
business.’

Strikes as a “bargaining chip"

The Workplace Relations Act 1996 contains provisions conferring the right to take
industrial action with immunity from civil liability where that industrial action is used as
a “bargaining chip" or a “tool" of negotiation. These provisions are broadly simi]ar to
those contained in the predecessor Industrial Relations Act 1988, although under the new
Act there are harsher penalties for breach. Clearly, both regimes introduced concepts
akin to American-style collective bargaining into an Australian system which had

originally been a reaction against collective bargaining.”

Under the Workplace Relations Act 1996, there is no open-ended right to take

industrial action—the action must be taken within the “bargaining period”. Parties

52 Section 170LY Workplace Relations Act 1996 (Cth).
3 Sections 170L2(1), {2) and (3) Workplace Relations Act 1996 (Cth).
* Refer: Section 170MB Workplace Relations Act 1996 (Cth} and Division 6 of Part VIB, generally.

 The relationship between the US system and the origins of the Australian system was discussed in
chapter three of this thesis.
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wanting to initiate a bargaining period notify the other proposed party to the agreement
and the Commission of this intention.’® The notice sets out particulars such as the parties
and business to be covered by the agreement and the issues to which it pertains.”’ Seven

days after the day the notice is given, the bargaining period begins.®

During the bargaining period, employers/unions can take industrial action which
is protected (ie, immune from civil action) so long as the action is to support claims made
in respect of the proposed agreement or taken by one party in response to action already
taken by the other.”® Significantly, the action cannot take the form of a secondary

boycott.®® An employer who “locks out” employees from the workplace is entitled to

bl

refuse to pay remuneration to the employees for the period of the “lock out."”” However,

the employees' continuity of employment is not affected by the “lock out.”®?

% Section 170MI Workplace Relations Act 1996 (Cth).

57 Section 170MJ Workplace Relations Act 1996 (Cth).

% Section 170MK Workplace Relations Act 1996 (Cth).

% Section 170ML(2) and (3) Workplace Relations Act 1996 (Cth). The topic of “genuine bargaining” is
raversed in Chapters Seven and Eight of this thesis, in the context of “pattern bargaining.” A brief outline
of the law on the topic has also been written by the present author in her forthcoming book chapter: Louise
Willans Floyd “Workplace Relations: Empleyment and Industrial Law™ (Chapter Thirty Two) in Clive
Turner Australian Commercial Law (formerly Yorston and Fortescue Australian Commercial Law —
Thomson Legal Publishing, Sydney, 2003).

% Section 170MM Workplace Relations Act 1996 (Cth).

81 Section 170MI(5) Workplace Relations Act 1996 (Cth).

% Section 170ML(6) Workplace Relations Act 1996 (Cth).
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There are certain further pre-conditions to the taking of industrial action, As a
general rule, three days' notice of the intended industrial action must be given.®® Further,
the parties must have genuinely tried to reach an agreement and, if the Commission had
made an order in respect of negotiations, have complied with those orders.** The
industrial action must be authorised by the management of the organisation.®> The
Commission can also order a ballot to ensure that a majority of employees support the
taking of industrial action.*®® Industrial action will not be protected unless they do. Unless
an application to the Commission to certify an agreement is made within 21 days after the
day when the agreement is made, nothing that was done during the bargaining period by
the employee, whose employment is subject to the agreement, is protected.®’” There is no
immunity from prosecution where the industrial action involved defamation or damage to

property or personal injury.®®

Termination of the bargaining period

Consistent with the very specific nature of the immunity from prosecution for
industrial action in the context of enterprise bargaining, the Commission has the power to

terminate the bargaining period in some circumstances, therefore exposing the union

& Section 170MO Workplace Relations Act 1996 (Cth).
8 Section 170MP Workplace Relations Act 1996 (Cth).
5 Section 170MR Workplace Relations Act 1996 (Cth).
8 Section 170MQ Workplace Relations Act 1996 (Cth).
S Section 170MS Workplace Relations Act 1996 (Cth).

8 Qection 170MT Workplace Relatrions Act 1996 (Cth),
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concerned to civil penalty if their industrial campaign continues. Under s 170Mw of the
Workplace Relations Act 1996, the Commission can terminate the bargaining period
where “it is satisfied" that:

the parties did not genuinely try to reach an agreement;

the parties failed to comply with directions of the Commission;

the industrial action is threatening to endanger the life, personal safety or

health or welfare of the population or part of it;
the action is causing significant damage to the Australian economy or an

important part of it.

It the Commission terminates a bargaining period, any further industrial action taking
place may incur civil sanctions. On terminating a bargaining period, the Commission
must conciliate and, if that fails, arbitrate the dispute.”” The leading decision on
termination of the bargaining period is Coal and Allied v Australian Industrial Relations
Commission.”® This High Court of Austratia Jjudgment had the effect of narrowing the
discretion to terminate the bargaining period. Essentially, it limits the range of factors
that can be taken into account and states that the discretion must only be exercised in
accordance with objective facts and circumstances, not impression or experience, alone.
There are also provisions against “Pattern Bargaining” or the serving by unions of
identical demands on multiple employers so as to create a de facto award. Essentially,

the view is taken that some work may be sufficiently similar from employer-to-employer

@ Section 170MX Workplace Relations Act 1996 (Cth}.

™ Coal and Allied Operations Pty Ltd v Australian Indusirial Relations Commission (2000) 203
Commaonwealth Law Reports 194,
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to justify serving similar demands on many different employers. But, if it becomes
apparent thereafter that the union is making no real attempt to bargain with particular
employers (if demands are being pursued on an all or nothing basis}, then the bargaining

ceases to be viewed as genuine and the bargaining period may be terminated.’’

Role of the Commission and the Right of Trade Unions tg be Heard

Section 43 states that if the matter before the Commission is an application under
Div 2 or 3 of Pt VIB for certification of an agreement, the Commission must not grant
leave to intervene in the matter to an organisation of employees, other than one that is
proposed to be bound by the ag,reeme:nt.-'2 However, under s 170LK unions can be

bargaining agents for employees negotiating certified f.lgreernents,73

The right of unions to be heard in the hearing of particularly non-union
agreements has been a live issue since the times of the Industrial Relations Reform Act

1993.7 Clearly in the era of two types of non-union agreements, the issue has only

" Australian Industry Group v Automotive, Food, Metals, Engineers, Printing and Kindred Industries
Union (Australian Industrial Relations Commission, Print T 1982, 16 October 2000) (per Munro I). See
also: 5.170MW Workplace Relations Act 1996 (Cth).

™ Transport Workers' Union of Australia v DHL International (Australia) Pty Limited (1997) 73 Industrial
Reports 356.

* Unions were permitted to undertake this role in Group Four Securitas Pry Ltd v Transport Workers
Union of Australia (1997} 43 AILR 3-718. The present writer has briefly outlined the law on bargaining
agents in her forthcoming publication: Louise Willans Floyd “Workplace Relations: Employment and
Industrial Law” (Chapter Thirty Two) in Clive Turner Australian Commercial Law (formerly Yorston and
Fortescue Australian Commercial Law ~ Thomson Legal Publishing, Sydney, 2005).

7 Recall, for example: Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements”
(1996) 38 Journal of Industrial Relations 339-358 discussed in chapter four of this thesis.
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grown in importance. It is considered more fully in Chapters Seven and Eight of this

thesis.

lAustralian Workplace Agreements

The second type of workplace agreement is the Australian Workplace Agreement
(AWA). AWAs are broadly similar to Certified Agreements negotiated between
employers and employees. However, there are key differences between these types of
agreements. First, AWAs have harsher penalties for breach. Secondly, AWAs are signed
by the individual employee who‘ is a party to them. Thirdly, in the first instance AWAs
are examined by a new body, the Employment Advocate, and are only sent to the
Australian Industrial Relations Commission if the Employment Advocate has doubts as
to whether the AWA passes the no disadvantage test.”> This no disadvantage test is the
same as applied to certified agreements and, as noted above, it is elaborated more fully in
the final pages of this chapter and in chapter six and following of this thesis. However,
that analysis will demonstrate that the test is applied in a different manner for AWAS than

for (particularly union-based) Certified Agreements.

Other protections for employees which are prerequisites for a valid AWA include

the following:

"Section 170VPB Workplace Relations Act 1996 (Cth). See also 170VPG and VPE Workplace Relations
Act 1996 (Cth).
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1. There must be a dispute resolution procedure in the AWA and this can include
recourse to the Commission.”

2. The agreement must not be discriminatory.”

3. The AWA must not restrict disclosure of the terms of the agreement,?8 although

Commission hearings are private.”
4, Employees must receive a written copy of the AWA before signing it; it must be

explained to them and there must be genuine consent.®

AWAs generally last for a period of three years.®’ They can be varied or
terminated.** AWAs also embrace the notion that industrial action is allowable when
used as a legitimate tool of bargaining.83 The same kinds of notice requirements apply
and the right to take action is not available where, for example, it may endanger human
life.** Bargaining agents may be appointed, although intervention by third parties is

otherwise limited.®

" Section 170VG(3) and (4) Workplace Relations Act 1996 (Cth).

" Section 170VG{1) Workplace Relations Act 1996 (Cth).

™ Section 170VG(2) and 83BT Workplace Relations Act 1996 (Cth).

™ Sections 170WHB, 170WHC and 170WHD Workplace Relations Act 1996 (Cth).

 Section 170VPA Workplace Relations Act 1996 (Cth).

¥ Section 170 VH and 170 VI Workplace Relations Act 1996 (Cth).

% Sections 170VL and 170VG as well as 170VM Workplace Relations Act 1996 (Cth), respectively,
% Sections 170WC and 170WB Workplace Relations Act 1996 (Cth).

8 Section 170WD Workplace Relations Act 1996 (Cth).

¥ Section 170VK and 170WHA Warkpiace Relations Act 1996 (Cth), respectively,
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It is especially significant to note the penalties for breach of an AWA. A court
may impose a penalty on persons contravening an AWA up to an amount not exceeding
$10,000 for a body corporatc or $2,000 in other cases.”® There is also a right to
additional common law damages‘ST Penaities for forcing a party to agree to an AWA by
duress also exist and agreements reached in this way can be set aside. There is a right to

seek an injunction to stop or prevent a breach.® There is also a small claims jurisdiction.

As a general rule, an AWA operates to the exclusion of Federal awards and State
awards and laws. It will take precedence over any Federal certified agreement, except,
for example, a certified agreement that was operative at the time the AWA was

concluded ¥

The Employment Advocate

As mentioned earlier, AWAs are more a creature of the Employment Advocate
than the Industrial Relations Commission. Consequently, it is especially interesting to
note that latter body’s statutory functions and duties. These are prescribed in s 8388(1)

Workplace Relations Act 1996, which is worth quoting in full:

3 Section 170VV Workplace Relations Act 1996 (Cth).
¥ Section 170VW Workplace Relations Act 1996 (Cth).
8 Section 170VZ Workplace Relations Act 1996 (Cth).

5 Section 170VQ Workplace Relations Act 1996 (Cth),
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“(a) providing assistance and advice to employees about their
rights and obligations under this Act;

{b) providing assistance and advice to employers (especially
employers in small business) about their rights and obligations under
this Act;

(c) providing advice to employers and employees, in connection
with AWAs, about the relevant award and statutory entitlements and
about the relevant provisions of this Act;

(d) performing functions under PtVID, including functions
relating to the filing of AW As and ancillary documents;

(e} investigating  alleged breaches of AWAs, zlleged
contraventions of Pt VID and any other complaints relating to AWAs;
() investigating contraventions of Pt Xa;

{g) providing free legal representation to a party in proceedings
under Pt VID or Pt Xa, if the Employment Advocate considers this
would promote the enforcement of the provisions of those Parts;

(h providing aggregated statistical information to the Minister;

i any other functions given 1o the Employment Advocate by this
Act or any other Act;

@ any other functions prescribed by the regulations.™

What ‘leaps out’ about the Office of Employment Advocate is that it is not
fulfilling a role similar to that of the Australian Industrial Relations Commission. In
particular, it does not certify {validate or invalidate) agreements lodged with it; the
Employment Advocate simply accepts agreements when they are filed, subject to the
operation of the no disadvantage test. Further, it provides advice to both employers and
employees about the system ~ something that was considered the bane of the office, when

it was first introduced.”

The importance of secrecy to AWAs is also conspicuous. In addition to the
secrecy of the agreements, themselves, (referred to above), the staff of the Employment

Advocate are to observe a duty of confidence which is punishable by up to six months'

% The criticisms of the office; whether it would cause conflicts of interest; and whether the ‘Chinese Walls’
on which it seemed to rely would work were outlined in: Louise Willans Floyd, “To Thine Own Self Be
True: Enterprise Bargaining and the Rise of Individualism in Australian Industrial Law and Trade” (1997)
3 International Trade and Business Law Annual 263-276 at especially 271-273,
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jail if breached.” The staff of the Employment Advocate are drawn from the Public

Service.” Their powers include interviewing employees and inspecting work,”

On mntroducing the Workplace Relations Act 1996, Minister Reith emphasised his
desire for employers and employees to have a large choice of agreements to govern their

employment relations.’

At the time, some commentators regarded AWAs as a fair
choice for highly skilled employees undertaking specialised tasks.” That may still be the
case. But what has become striking is the trend of some employers to use AWAs at all
levels of the hierarchy and arguably in an attempt to de-unionise their workforce. That
was the apprehension towards non-union agreements of writers such as Bennett when
EFAs were introduced in 1993.”° The phenomenon is discussed in detail under the
current provisions in chapters seven and following of this thesis. So is the related

question of whether the choice of agreements is a mutual decision made between

employer and employee or an election made by the employer, alone. These are the

*! Section 83BS Workplace Relations Act 1996 (Cth).
% Section 83RD Workplace Relations Act 1996 (Cth).

* Section 83BH Workplace Relations Act 1996 (Cth). Under the Industrial Relations Act 1988 (Cth), the
Australian Industrial Relations Commission had an Enterprise Bargaining Division, This Division was
abolished under the Workplace Relations Act 1996 {(Cth).

% Hon, Peter Reith MP, Minister for Waorkplace Relations, Second Reading of the Workplace Relations and
Other Legislation Amendment Bill 1996, (Parliament House, Canberra, 1996) 1-13 at 3.

(http//www .nia.gov.aun/dir/reforms/speech.hitm - accessed on 23 May 1996),

» Lovise Willans Floyd “Workplace Relations: Employment and Industriai Law” (Chapter Thirty Two) in
Yorston, Fortescue and Turner (as it then was) Australian Commercial Law (21% ed: Law Book Company,
1997) 978-1016.

% Laura Bennett “Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal
Jurisdiction” (Chapter Six) in (Paul Ronfeldt and Ron McCallum eds) Enferprise Bargaining: Trade
Unions and the Law (The Federation Press, Australia, 1995) 129-154,
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supporting structures that go to bargaining strength of employees and, therefore, the
effectiveness of whatever statutory protections have been devised as employee
safeguards, But what is important for now is to appreciate the machinations of the no

disadvantage test under the current law, as such is the primary employee safeguard.

The ‘No Disadvantage Test’ under the Workplace Relations Act 1996:

Both Certified Agreements and Australian Workplace Agreements must satisfy
the no disadvantage test in order to become operative.”” Unlike its predecessor, the
current no disadvantage test appears in its own discreet part of the governing statute, Part

VIE of the Workplace Relations Act 1996. Therein, section 170XA(1) and (2) provides:

(n An agreement passes the no-disadvantage test if it does not
disadvantage employees in relation to their terms and conditions of
employment...

2) ...an agreement disadvantages emplovees in relation to their
terms and conditions of employment only if its approval or certification
wolld resuit, on balance, in a reduction in the overall terms and
conditions of employment of those employees under:

{a) relevant awards or designated awards; and

{b) any law of the Commonwealth, ot of a State or Territory, that
the Employment Advocate or the Commission (as the case may be)
considers relevant.

Thus far, the no disadvantage test appears identical for both categories of
agreement. But there are differences in the way it operates. (See Diagram One at the
end of this Chapter). Some of these are embedded in the statute, itself. For example, as
regards AWAs, section 170VPB(1) begins in strong terms: “The Employment Advocate

must approve an AWA for which a filing has been issued if...the Employment Advocate

7 Section 170LT(2) and section 170VPB Workplace Relations Act 1996, respectively.



170

is sure that the AWA passes the no disadvantage test.” (emphasis added). However, it
immediately goes on to discuss the importance of “undertakings” in section 170VPB(2),

which appears in Part VID, Division Five:

“1TO0VPB(2) If the Employment Advocate has concerns about

whather the AWA passes the no-disadvantage test, but those concerns

are resolved by:

(@) a written undertaking given by the employer and accepted by
the Employment Advocate; or

{b) other action by the parties;

the Employment Advocate must approve the AWA...”

As mentioned throughout this chapter, if the Employment Advocate is not satisfied the
AWA meets the no disadvantage test, then, and only then, is the AWA referred to the

Indusirial Relations Commission.”®

In yet another part of the statute, namely Part VIB Division 4, s.170LT then

qualifies the ‘no disadvantage test’ so far as Certified Agreements are concerned;

“If:

(a} the only reason why the Commission must not certify an
agreement is that the agreement does not pass the no-disadvantage
test; and

{b) the Commission is satisfied that centifving the agreement is not
coentrary to the public interest;

the agreement is taken to pass the no-disadvantage test.”

The Commission also has power to accept undertakings from parties.” So both the
notion of public interest and the receipt of undertakings apply when the Commission

deals with AWAs that have been referred to it.'®

* Section 170VPB(3) and 170VPG Werkplace Relations Act 1996 (Cth).

% Section 170LV Workplace Relations Act 1996 (Cth).
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There are other interesting ‘quirks’ in the way the statute was drafted. As Justice
Munro observed in one of his conference papers, the no disadvantage test, both as applied
to Certified Agreements and AWAs, allows for businesses to reduce salary payments so
as to ‘trade out of difficulties.” However, that example appears in an actual section
{section 170LT(4})) regarding Certified Agreements, while it is only a statutory notation

to section 170VPG(4) for AWAs.'"!

As mentioned in the introduction to this chapter, retention of a no disadvantage
test was not the Government’s preferred mode of employee safeguard; theirs was very
much statutory minimum conditions. The test was retained in response to concerns of
the Senate Economic Review Committee, which reviewed the bill, and of the Australian
Democrats, who held the balance of power in the Senate. When Minister Reith referred
to the Bill in a revised Second Reading, he emphasised the breadth of the test and hinted

that it could still be a vehicle of reform;'"

“The test involves a global approach to the comparison of the
apreement with the benchmark awards and laws. It is intended that an
agreement should not fail the test merely because a particular condition
of employment is reduced, provided that, on balance, the overall
package of terms and conditions is not reduced.”

190 Section 1 70VPG(2)-(4) Workplace Relations Act 1996 (Cth).

1 Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” — lecture presented to the members of the Australian Industrial Relations Commission
(2001) 1-24 at 21, especially paragraph 67, where His Honour wonders whether this is just “sloppy
drafting.”

102 Workplace Relations and Other Legislation Amendment Bill 1996, Supplementary Explanatory
Mermorandum (Senate, Parliament of Australia, Canberra) at 66.
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The “Old’ and “New”No-disadvantage Tests - A Comparison:

The current no disadvantage test is different from its forebear under the Industrial

Relations Act 1988. (See Diagram Two at the end of this Chapter):

1.

In particular, the new test is broader as it is not anchored to awards. The original
test involved a global assessment, but only after a line-by-line comparison with
the award had been completed (ie what the EFA Test Case regarded as the first
limb of the test). Only if that limb was failed would the agreement be considered
as a whole ~ and it would still fail the no disadvantage test if that global package
was against the public interest (limb two). In contrast, the new test involves no
line-by-line appraisal of awards. It has only one stage — a global assessment of
the agreement against a simplified award (nof the original award). In the view of
many writers, such as Justice Munro , Marles, Merlo and Judge (considered in
detail in chapter six), therein lies the first problem with the new test. The
benchmark is not the actual terms of employment of the employees (ie the current
agreement, which may be complex), but those 1n the award. Whilst that was the
same benchmark as the original no disadvantage test, the difference under the
current law is that now awards are limited to twenty allowable matters and, due to
the passage of time, are possibly out of date.

Although relevant to the old test, ‘public interest’ appears in a different context
under the new provisions. The difference is that it formed an actual part of the
old test and was an extra barrier against the certification of substandard

agreements. (It was limb two). In the new order, public interest is found in a
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different part of the act and only applies to certified agreements, not to AWAs.
Further, ‘public interest’ now exists as a mechanism by which a certified
agreement, which has already failed the test, may be deemed to have passed the
test. This has prompted writers such as Merlo and Judge to question whether the
concept now negatives the protection of the no disadvantage test. The vagueness
of ‘public interest’ was both a potential problem and a means of allowing
creativity even under the old statute. Writers such as Justice Munro acknowledge
that is still the case but have also noted that the double negative in the current
public interest test may complicate the application of the test even more than if
the ‘public interest’ concept stood alone.

3. Finally, there are questions as to whether the structure of the test — being scattered
through three different parts of the statute — means that it applies differently for
Certified Agreements and AWAs. This is a particular concern given the secrecy
of the Employment Advocate’s work and the limited scope for trade union
involvement. Although there was a capacity for undertakings to be given as
regards agreements under the previous legislation (for example, in Toys R Us,
discussed in chapter four of this thesis) the question is whether this is further

erosion of the no disadvantage test.

Chapter Six gives a detailed consideration of these criticisms along with the
present writer’s views on the no disadvantage test as an employee safeguard. Chapters
seven and following then examine the structures that surround the test — that is, the

involvement of unions and the Commission in the bargaining process.



DIAGRAM TWO:

INEW AND OLD NDT - A COMPARISON|

The FORMER Test:
. anchored to awards — line by line comparison with original award;
. public interest a part of the test — and was extra barrier against

certification of substandard agreements.

The WORKPLACE RELATIONS ACT Test:

» not anchored to awards — global comparison against simplified award;

» public interest in different part of statute - only applies to certified
agreements and is mechanism by which failed agreement can pass.



DIAGRAM ONE:  OPPORTUNITIES TO PASS THE NDT:

AUSTRALIAN WORKPLACE AGREEMENTS:

INDT (applied by OEA] —» —»
1
!

AND (possibly in addition)

!
!

iNDT (applied by Commission)] - — — —

CERTIFIED AGREEMENTS:

INDT (applied by Commission) — — - —
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VL. CHAPTER SIX:

The ‘No_Disadvantage Test’ and the Workplace
Relations Act 1996: A Critical Perspective.!

The purpose of this chapter is to legally analyse the no disadvantage test under the
Workplace Relations Act 1996. The main concentration in this chapter is on the
application of the test to certified agreements (both those involving unions and also
s.170LK non-union agreements). A detailed consideration of AWAs (and such issues as
the no disadvantage test and the application of that test by the Office of Employment
Advocate, rather than the Commission) is undertaken in Chapter Eight. Further, a
consideration of alternative systems, such as bargains underpinned by statutory minimum

conditions, is undertaken in that context.

For present purposes, there are three main criticisms central to the present study

of the no disadvantage test, namely:

. Criticism One: Awards as a Benchmark — The current test measures a proposed
agreement against a simplified award rather than the previous agreement (the
latter representing the terms and conditions under which employees actually

worked);

! Some of the material in this chapter has been published in: Louise Willans Floyd, “No Disadvantage Test
(Introduction to Part VIE and Commentary on s,170XA Workplace Relations Act 1996)” in (Trew,
McCallum and Ross eds} Federal Industrial Law (Butterworths Publishing, Sydney, 2002) 3275-3281.
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Criticism Two: A Nebulous Discretion? The current test involves a broad
discretionary consideration of the proposed agreement against the award. That
test can also be deemed to be passed if the agreement is adjudged as being not
contrary to the public interest. Does the tandem operation of two discretions
mean the test is ineffective as a safeguard of employee rights? Further, does it
constitute a threat to the community standards considered in Chapter Four of this

thesis?

Criticism Three: Does the Efficacy of the Test depend on the Involvement of the
Commission and Trade Unions - It was noted in the analysis of the original no
disadvantage test in Chapter Four of this thesis that scholars such as Bennett, as
well as Nolan and Nomchong, had misgivings about the existence of a non-union
bargaining stream (EFA) and efficacy of the no disadvantage test when applied to
such agreements. Contrastingly, Coulthard argued that unions had too many
rights to intervene in the certification of non-union agreements to make them
viable. This chapter concludes by considering whether the no disadvantage test
functions more effectively when applied to non-union agreements. As noted in
the introduction, that question even more importantly arises when considering the
operation of the test to AWASs ~ that issue is considered in the chapter devoted to

AWAs, Chapter Eight.
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Criticism One: Simplified Awards as the Benchmark for Certification of Agreements

Both the old and new no disadvantage tests require the Commission to compare
the agreement to the relevant award before certification. Despite the apparent similarity,
the practicality of applying that test differs under the former and present law. Under the
former statute, the Industrial Relations Act 1988, awards were expansive. Further, given
what was, at that stage, the pioneering nature of enterprise bargaining, awards were more
likely to be the actual terms that governed the employment relationship at the time the
bargain was struck. However, under the Workplace Relations Act 1996, awards are
simplified - they can deal only with the twenty allowable matters.> As discussed in
Chapter Five of this thesis, although awards are still meant to provide a strong safety net,”
the allowable matters were designed to encourage parties to put the bulk of their terms
and conditions of employment into agreenments.4 What is more, enterprise bargaining is
no longer in its initial phases. All of this means that awards are increasingly removed
from the terms of employment that actually govern the employment relationship; they are

more akin to the conditions of old.

It is worthwhile considering what this might mean in practice. When the first
bargains were made, under the former Industrial Relations Act 1988, unions or

employees would come to the bargaining table knowing one very important thing: Every

® $.89A Workplace Relations Act 1996 (Cth) as discussed in Chapter Five of this thesis.

¥ Refer discussion of Hospitality Industry — Accommodation, Hotels, Resorts and Gaming Award 1995
{Australian Industriz] Relations Commission per Giudice P, Ross and Melntyre VPP, MacBean SDP and
McDonald C, M Print P 7500, 23 December 1997) 1-173 in Chapter Five.
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single term of employment under which they actually worked was both a bargaining chip
and something that was taken into account when the Commission decided whether or not

to certify the ultimate agreement.

Today, that is simply not the case. Employees and unions do not come to the
bargaining table able to use all the terms under which they actually work as bargaining
chips, nor will each actual term of employment be used as a reference point for
certification. Instead, employees and unions can only rely on the terms of simplified
awards. These will sometimes be about a decade old; therefore, they will probably not
reflect actual terms of employment and they might well be out of date.  Although the
safety net that awards represent must be strong, the point is that there will be certain
terms of employment under which people work for which they will have to bargain all

over again just to retain.’

In a paper presented to the Industrial Law Section of the Bar Association of
Queensland in 2001, “Predictions and Premonitions — Individual Contracts...A View to

their Future”, ACTU Assistant Secretary, Richard Marles, was strongly critical of this

# Refer discussion of award simplification and its purpose in Chapter Five.

3 It is interesting to note the manner in which the operation of the present test contrasts with the stated
purpose for the original test, as described by then Minister for Industrial Relations, Hon Laurie Brereton
MP in the Second Reading of the Industrial Relations Reform Bill; “In the bargaining process employees
want and deserve the security of knowing they cannot be worse off — worse off in totality. The security of
knowing that the conditions they currently enjoy are not to be traded off without something being offered in
return.” Refer: “Second Reading of the Industrial Relations Reform Bill” in Commonwealth of Australia
Parliamentary Debates (House of Representatives, Parliament of Australia, 28 October 1993) at 2778 and
2781. The passage is also discussed in Chapter Four of this thesis.
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aspect of the no disadvantage test.’ Although his paper was more of the nature of an
overview discussion of bargaining issues, rather than a detailed scholarly analysis, Marles
provided an interesting and disturbing practical example of the problem outlined above.
According to ACTU research, “awards are on average in terms of pay 15% below

7 In the view of the present writer, that statistic is critical to a

existing agreements.
consideration of both the no disadvantage test and the ‘rock sold guarantee.” All the no

disadvantage test really assures workers is that their bargain will be no worse than the

bulk of (but not the whole of) an award instrument, which is less favourable than the
bargain under which they currently work.  For that reason, the present writer supports
the adoption of Marles’ preferred model for law reform —~ namely, the adoption of the
most recent agreement as the benchmark for the no disadvantage test, instead of referring

back to the award.t

Due to the nature of his speech, Marles did not give further details of how such a
change might manifest itself. But in the view of the present writer such could possibly be
achieved by changing the language of s.170XA(2)(a) to; ‘“relevant agreement or
designated agreement” and then underlining the importance of the ‘public interest’

discretion. It is beneficial to take time to ponder how this new statutory provision might

¢ Richard Marles “Predictions and Premonitions — Individual Contracts...A View to their Future”
conference paper delivered at Queensland Bar Association (Industrial Law Section) Industrial Law
Conference (22 Aprii 2001, Gold Coast, Australia) 1-12 at 2-3. Copy supplied by Mr Marles and on file
with author.

7 Richard Marles “Predictions and Premonitions - Individual Contracts... A View to their Future” speech
delivered to the Queensland Bar Association (Industrial Law Section) Industrial Law Conference 2001 (22
April 2001, Gold Coast, Australia) 1-12 at 2-3.
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work in practice. If bargains represent the actual terms and conditions of employment,
rather than a safery net for bargaining, one possible (valid) criticism of employers might
be that the legislative change is too costly to them, particularly if the bargain was struck
at a time when business was strongly profitable and the market has subsequently,
permanently shrunk. One needs only to consider the airline industry after major terrorist
attacks; the SARS virus; and the oil crisis to see how such a sustained ‘crash’ might
occur. In the view of the present author, such is not an insurmountable obstacle. As
discussed in chapters four and five of this thesis and as will be examined in detail in the
next section of this chapter, there is a public interest discretion that deems allowable
agreements that would otherwise have failed the no disadvantage test. In the view of the
present writer, that discretion would allow the Commission to certify agreements where
sustained poor economic conditions required the new agreements to be closer to the old
benchmark award, rather than the last agreement. Such an approach would also be
justified by both 5.90 and 5.3 — the principal objects of the Workplace Relations Act 1996.
Both of those provisions require the AIRC fo take the national economic interest into

account in performing its functions.

These changes to the no disadvantage test are especially interesting in so far as
non-monetary terms of employment are concerned. By placing more emphasis on
previous agreements, non-monetary terms of employment that go to productivity and

quality of life and work in a modern workplace should be subject to lively bargaining.

® Richard Marles “Predictions and Premonitions — Individual Contracts... A View to their Future” speech
delivered to the Queensland Bar Association {Industrial Law Section) Industrial Law Conference 2001 (22
April 2001, Gold Coast, Australia) 1-12 at 9.
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So, for instance, an employer might seek to ‘tighten’ the steps and qualifications for
career progression in return for building on employee’s parental leave entitlements, Such
agreement may be allowed by the Commission taking into account the public interest; the
bargaining relationship between the parties and the need to ensure both employers and

employees (and the workplace) benefit from the bargaining process.

Of course, as with any change to a complex area of law, there would be unusual
situations that might arise. For example, what if the Commission .was considering the
first agreement between the parties? What if there was no previous agreement to use as a
guide? In those sorts of cases, surely again the public interest could be used to ensure the
award was the benchmark and a system could be moulded that was true to employees

without being unduly onerous on employers.

Before considering the discretionary nature of the no disadvantage test in more
detail in the next section, it is useful to note that there are further academic writers who
have also condemned the use of awards as benchmarks for the no disadvantage test. In
his short but insightful essay, “Australian Workplace Agreements,” James Judge® shares
this concern. Writing before Marles’ paper was published, Judge does not go into a
detailed analysis of the problem or offer comment on any specific call for law reform;
however, his critique of awards as the benchmark for the no disadvantage test surely

lends support for a review of this issue. So, then, might the work of Omar Merlo,

? James Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77 at 75, 77.
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“Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining,”

in which that latter author refers to the present situation as “the shrinking safety net.”"

Criticism Two: Is the No Disadvantage Test a Nebulous, Ineffective Discretion?

As noted at the end of Chapter Five of this thesis, there is a change in the structure
of the no disadvantage test under the Workplace Relations Act 1996. Formerly, there was
a first limb of the test, which required a line-by-line consideration of the agreement as
against the award. If there was a reduction in award entitlements, one would then
progress to limb two of the test. This was a global consideration of the agreement,
whereby it still failed the no disadvantage test if “in the context of the terms and
conditions of employment considered as a whole, the Commission considers that the
reduction is contrary to the public interest.” Certification was, therefore, in the first
instance, overtly anchored to awards. And “public interest” was an actual part of the no
disadvantage test and a further way in which an agreement could fail the no disadvantage

test — a further way in which employees were protected.

Whereas now, the test is found in a discrete part of the statute (Part VIE) and it is
structured differently, Nowadays, the no disadvantage test is a single global discretion -
an agreement will fail if, on balance, there is a reduction in overall terms and conditions
of employment under relevant awards and laws (s.170XA). If an agreement does fail the

no disadvantage test, then consideration turns to “public interest,” which is now a

' Omar Merlo “Flexibility and Stretching Rights: “The No Disadvantage Test in Enterprise Bargaining’
(2000} 13 Australian Journal of Labour Law 207-235 at 223 et seq, 218-219, 228-229.




182

separate discretion found in a different part of the statute (namely, Part VIB, in particular
$.170LT.) Under this provision, the agreement will still be deemed to have passed that
test: “if certifying an agreement is not contrary to the public interest.” Unlike before,
“public interest,” is another way the agreement can pass the no disadvantage test, even

though an assessment has already been made that it, in fact, fails that test,

Recasting and restructuring the no disadvantage test in this way has, obviously,
attracted scholarly attention and begs the question whether the test is, in fact, now simply
too broad to be of any practical use. This portion of the chapter analyses the no
disadvantage test to determine whether such criticism is true. It considers:

(a) whether the no disadvantage test (under s.170XA) is too broad to be effective:

(b} whether the new siructure of the no disadvantage test (ie one that leads to a
consideration of the public interest as a further means of passing the agreement)
detracts from its relevance; and

{c) whether the public interest test is, itself, too hard to define to be effective.

These questions are now analysed in turn.
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(a)  Isthe No Disadvantage Test Too Broad to be Effective?

This question has been asked by scholars such as Merlo'' and J udge;'? but in the

view of the present writer, that is not the case.

In the first place, one should recall the consideration of the development of
conciliation and arbitration in Australia (undertaken in chapter two). In discussing the
passage and purpose of the Conciliation and Arbitration Bill, the main elements of Sir
Alfred Deakin’s Second Reading Speech were highlighted. Australia had chosen to
adopt a Commission system over alternatives, such as statutory minimum conditions, as
such a Commission was seen as being a more flexible means of dealing with the many
situations that could arise in the workplace. From its inception, the Commission was to
operate under but one broad, guiding principle: *in the hearing and determination of
every dispute the court shall act according to equity, good conscience and the substantial

»213

merits of the case. The breadth of the Commission’s traditional operation was the

very essence and strength of the system — something that made it as flexible as an
elephant’s trunk that could “pick up a pin or lift an enormous load.”*® For Sir Alfred

Deakin, then, it was clear:"

" Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Austrelian Journal of Labour Law 207-235.

2 James Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77.

** Clauses 46 and 47 of the original Conciliation and Arbitration Bill referred to in Chapter Three of this
thesis.

' Sir Alfred Deakin, “Second Reading of the Conciliation and Arbitration Act” Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1903)
2866, 2865 — as quoted in Chapter Three of this thesis.
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“...It must be at once clear that however mach Parliament might desire
to take into its own hands the immediate regulation of industrial affairs,
and to provide for the suppression of their vendettas, it would be
incompetent to do so, notwithstanding all its authority, by reason of the
iminense complexity of the task cast upon it. ..

“...The rigid provisions of legislation, therefore, must necessarily be
ineffective in dealing with a living society. The only way tc cope with
the ever-changing, ever-developing needs and forms of unfoldment in
society and its industries is to create some authority of independent
minds, able to follow its workings so far as their knowledge and ability
permit, and to assist its progress by adapting forces tc foster growth,
not once, but from time to time...”

Chapter Two went on to consider academic commentaries and assessments of the
arbitration system. So, for example, it will be remembered that, in their study of
Australia’s conciliation and arbitration system, Beatrice and Sidney Webb also took

solace in the flexibility that the system exhibited. To them it showed: '

“...how elastic and how closely applicable to the details of cach trade
and town the once rigid law may be.”"”

Of course, others were less impressed. They saw the breadth of operation of the
Commission as placing too much power in the hands of the Commissioners, themselves.
For example, Henderson wryly complained in his essay, “The Industrial Relations

Club;"'®

“...Here can be found men and women who are truly reasonable and
moderate. They alone understand industrial realities; they alone know
how the system works; and it is they who can do deals and fix

5 Gir Alfred Deakin, “Second Reading of the Conciliation and Arbitration Act” Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1503)
2865 - as quoted in Chapter Three of this thesis.

¥ Sidney and Beatrice Webb Industrial Democracy (Longmans, Green and Co., London, 1902) 1-927
(Introduction xxi - Lvi at 1i; xxxvi).

'7 The assessments of both Deakin and the Webbs are about 100 years oid. Although that may make them
seem ‘dated,” one may well question whether the ephemeral nature of society has really changed.

8 Gerard Henderson “The Industrial Relations Club’ (1983} 27 Quadrant 21-29, 23.
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agreements.  Within the Club there is no time for confrontation.
Rather, sweet reasonableness prevails.”

Yet, despite such derision {and, all the while acknowledging the breadth of power
the Commission has had at times and the rigidity it may have shown in once using its
own decisions as precedents to create industry-wide common rules), the present writer
hastens to add that the Commission is hardly something “as inscrutable as the sphinx.”"
The Commission acts on the basis of material placed before it by relevant parties and
brings to bear on issues the expertise of its members. Hearings are open and reasons are

published. Decided cases can always be raised by parties as a gnide for determinations

2
and there are avenues of appeal. 0

Referring these early critiques to the present debate surrounding the no
disadvantage test, if is the view of the present writer that the breadth and porous nature
of the no disadvantage test is a continuation of the strength the Commission has

always shown - it is the embodiment of its flexibility, Further, when considering the

1% Lord Denning MR in Ward v James [1966] 1 Queens Bench 273 at 301 as cited in Warren v Coombes
[1978-1979] 142 Commonwealth Law Reports 531 at 552 (per Gibbs ACJ, Jacobs and Murphy JI). Lord
Denning was actuaily referring to decisions of juries.

% In this context, it is important to acknowledge that there have been some applications of the no
disadvantage test by the Commission which have, at best, been lamentable. In Re Knightwatch Security Pty
Ltd (2002} 131 Industrial Reports 261-271 (per Giudice J, President, Ross VP and Whelan C), the AIRC
heard an appeal against a decision of Commissioner Lewin not to certify an agreement. The handling of
the case by Lewin C was somewhat troubling. The Commissioner referred the agreement to an external
expert for the purposes of seeing whether the no disadvantage test had been complied with and did so
without raising that prospect at the hearing. The Commissioner showed reliance on that external report to
the point that the Full Bench felt it necessary to reconfirm that the job of the Commission was 10
independently assess agreements. Further, there was a delay of months in dealing with the agreement,
which the Full Bench regarded as “inconsistent with the efficient discharge of the Commission’s duty” - Re
Knightwaich Security Pty Ltd (2002) 131 Industrial Reporis 261-271 (per Giudice J, President, Ross VP
and Whelan C) at 269 et seq. The Full Bench noted that 85% of s.170LK agreements were certified in
approximately six weeks, however, which would underline the normal efficiency of the jurisdiction.
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actual drafting of the no disadvantage test in s.170XA, it should be noted that the global
comparison of awards and agreements does not amount to a whimsical decision by
Commissioners. The terms of awards are settled and transparent; parties concerned can
make submissions on the certification of agreements before an open hearing; and the
Commissioners, themselves, can require further steps to be taken to determine whether

agreements are acceptable.

The second aspect of this critique of the new no disadvantage test relates to the
fact that it is a one-stage, global discretion that is far less anchored to awards than its
predecessor. Merlo, for instance, has questioned whether such a change means that the
current test is so bent on delivering flexibility to business that it has forsaken worker

protection.”’

It has already been acknowledged that the current test is broader than its ancestor.
But it should also be remembered that even it had a degree of imprecision. The second

reading of the Industrial Relations Reform Bill, for instance, declared:

“The no disadvaniage test has beer an important innovation. Applying
as it does to the overall package of employee entitlements, it allows for
a wide range of variations to award conditions. It also allows for

* Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Australian Jowrnal of Labour Law 207-235 at 208 charges: “(its) original purpose was to ensure
that an agreement did not disadvantage ...employees. (However) this object has to some extent been
redefined through various legislative reforms.” Merlo concludes his article with his sincere concerm (at
234-235) as to whether: “the NDT has been effective in protecting the weaker party, or whether equity and
fairness have been sacrificed to make room for increased efficiency and flexibility.”

% Hon Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993" Comunonwealth of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2781.
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agreed reductions if these are judged not to be against the public
interest, for example, as part of a strategy for dealing with a short erm
business crisis and revival...” (emphasis added).

And, in the EFA Test Case,z'3 the court, in explaining the test, acknowledged:

“Given the need to balance a range of factors the determination of
whether or not the no disadvantage test has been met in a particular
case will largely be a matter of impression and judgment of the
Commission member at first instance.” (emphasis added).

From its inception, then, the no disadvantage test deliberately introduced into the
bargaining process an element of imprecision — such is not just the hallmark of the
current system. That imprecision made relevant the judge’s impression of the
agreement’s overall fairness, so as to imbue the system with the necessary element of
Slexibility that a mechanical check of each award condition could not provide. This
type of flexibility was not meant to forsake workers, but simply reflect the hybrid system
of labor relations of which the test was a part. Chapter Four of this thesis cited a number
of passages of Minister Brereton’s second reading of the Industrial Relations Reform Act
1993 in which worker protection was championed. The Minister boldly declared that his
act was not “for those whose God was greed;”** likewise “employees want and deserve
the security of knowing they cannot be worse off.”” The paradox was, of course, that the

test was meant to win the trust of workers so that they would embrace the bargaining

 Enterprise Flexibility Agreement Test Case, May 1995 (1995} 59 Industrial Reports 430-477 (Australian
Industrial Relations Commission per Ross VP, Maher DP and Cox C) at 457,

* Hon Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993” Comnonwealth of Australia Parliamemtary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2777.

* Hon Laurie Brereton MP, Minister for Industrial Relations, “Second Reading of the Industrial Relations
Reform Bill 1993” Commonweaith of Australia Parliamentary Debates (House of Representatives,
Parliament of Australia, 28 October 1993) at 2778, 2781
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system at a time when bargaining had not rapidly spread.”® The test was always
something of a catalytic agent, then, as well as a protective device. It was a device by
which fairness and flexibility were to become mutually supportive, rather than exclusive

goals.

The worth of the no disadvantage test as a protective device for employees and
the virtues of its flexibility as a means of dealing with the many issues that arise in the
workplace may be demonstrated by the decided cases: Bermkuks Pty Ltd Certified

Agreement [2003]7 and Coles Myer Pty Ltd.*®

Bermkuks Pty Lid Certified Agreement {2003

Shortly after this decision was handed down on 28 January 2004, it was observed

in the newsletter, Workplace Express:*®

* Interestingly and ironically, that point is actually noted by Merlo, himself!!! Refer: Omar Merlo
“Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining” (2000) 13
Australian Journal of Labowr Law 207-235 at 209-210; “...Section 115 was considered too weak to foster
such a transition (to bargaining), and it was felt that amendments were needed to facilitate the
commission’s approval of agreements and to ensure that certified agreements become a real alternative to
awards, rather than being reserved for ‘exceptional circumstances.” A key element of the new provisions
was that an agreement must not disadvantage the employees it covered in respect of their terms and
conditions of employment.”

T Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41.

# Coles Myer Pty Ltd (Australian Industrial Relations Commission per Whelan C, Print R3504 31, March
1999} 1.22.

* Bermhuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41.

* Workplace Express “Subway Ruling Highlights AIRC’s Scrutiny of Non-union deals” (Workplace
Express 5 February 2004
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“A 5.170LK agreement the AIRC has refused to certify has highlighted
the scrutiny non-union agreements face in the Commission as it seeks
to assess whether they pass the no disadvantage test.”

A scholarly analysis of the decision confirms what the news letter suggests — the case
demonstrates the rigor with which the Commission applies the no disadvantage test and
the fact that Commissioners will take a pro-active role in proceedings to determine

whether or not the test is satisfied.

Basically, the proprietors of a Subway sandwich shop tried to certify a non-union
agreement that had caused Commissioner Deegan angst throughout the early hearings as
to whether the no disadvantage test was satisfied. The shop employed mostly part-time
employees and those workers were fairly young in age. Some of the basic features of the
agreement that had troubled the Commissioner included the relinquishing of numerous
loadings; penalty rates; and paid leave entitlements, as well as non-financial benefits like
predictability of hours for part-timers. There was an increase in basic pay rates compared
to the award. And the employer produced detailed tables purporting to show how
employees would not be disadvantaged financially under the agreement even in a worse
case scenario (in terms of rosters). The employer did not provide the Commissioner with
an actual or proposed roster for employees, though. Instead, they submitted an indicative

roster — an indication of how they said they would utilise and roster their staff.”’

http:/fwww.workplaceexpress.com.aw/workp,..2825&1n_version=&in_type=PrinterFriendly — last accessed

19 February 2004).

> Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 Janvary 2004) 1-41 at 3 (paragraphs 12 et seq).
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Importantly, Commissioner Deegan performed a number of calculations, using
this indicative roster, through which she compared the entitlements and pay of the
employees under the award and agreement. The Commissioner was concerned because
there were instances when the employees appeared to be only cents ahead of the award —
and that was despite the fact they had lost both monetary penalties and loadings, as well

as non-material benefits in the form of certainty of hours.™

Due to these concerns, the Commissioner first sought to have the agreement sent
to an organisation which could produce sample rosters and undertake a comparison
between award and agreement entitlements. When she found such an exercise was not

practicable, the Commissioner made the following comments:

“Upon making enquiries about having the Agreement examined by the
organisation that at times performs such a service for the Commission
it became apparent that this could not be done for some considerable
period. [n those circumstances [ determined not to wait but to examine
every clause of the Agreement against the Retajl Award and decide
whether I could be satistied that the higher ordinary hourly rate
compensz;ged for the loss of other award entitlements. (Emphasis
added).”

This passage of the Commissioner’s findings is crucial. It demonstrates the
resources available to the Commission - it can send agreements to independent parties
for analysis and does not simply rely on comparative tables developed by the employer,
however detailed such might appear to be. When this referral option was not practicable,

the Commissioner, in this case, undertook a detailed comparison of the agreement

* Bermkuks Pty Lid Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 4 (paragraph 17).

B Bermkuks Pry Lid Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 4 (paragraph [8).
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against the award, quoting at length all of the relevant provisions of both the award and
the agreement. That close consideration of the two instruments demonstrates that the
no disadvantage test, although discretionary, is not a whimsical decision, nor is it an
exercise through which awards as a safety net are given merely a cursory glance. The
specific findings of Commissioner Deegan are considered below in greater detail. That
study, it is submitted, exemplifies how the breadth of the global no disadvantage ftest is
the strength of the bargaining system:

* Of enormous concemn to Commissioner Deegan was that the provisions of the
agreement dealing with regular part-time work made no allowance for pro-rata
entitlements to paid leave or leave loadings nor did they provide for predictability
of hours. Under the agreement, rosters were only possibly settled one week before
work and were able to be changed with the bare 24 hours notice. This compared
poorly to the award, which centained leave and loadings, and a system by which
rosters were settled up to a month before the work was to be undertaken.*

» In addition to considering the weight to be attached to such a non-financial
employee benefit, Commissioner Deegan noted, when considering the
agreement’s dismissal provisions, that such imposed obligations through use of a
handbook which could impose obligations that were changeable.  Such
uncertainty of operation on an important issue was a cause for concern for the

Commissioner.

W Bermkuks Pty Lid Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 5-7 {especially paragraph 20).

% Bermkuks Pty Ltd Certified Agreement 2003 {Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 8-9 (especially paragraph 23).



192

. Under the award, ordinary hours of work were clearly identifiable, for example,
Jam through to 6pm of a weekday. Clause 11 of the agreement, however,
provided: *“Ordinary Hours of work for full and part time employees will not
exceed thirty eight hours per week on average over 52 weeks and can be worked
between 6am to,..midnight Monday to Sunday...” The Commissioner noted the
obvious broadening of the concept of ordinary hours under the agreement.™

. That clause of the agreement also caused problems in calculating any overtime.
Under another clause, clause 15 of the proposed agreement, “all time worked
outside the ordinary hours of Clause 11 shall be Overtime.” The remainder of
that provision detailed the further circumstances in which overtime could be
claimed. The employer’s prior agreement was needed, for instance, and
employees could not be required to work overtime. It was in considering the
meaning of clause 15 that, it is submitted, the Commissioner best demonstrated

the benefits of relying on a flexible, discretionary no disadvantage test:

1 do not consider the overtime clause in the Agreement to offer any
real protection to employees. The award provides that where overtime
is worked it is paid. Under the award overtime hours are easily
identifiable. Under the Agreement it woald be very difficult for an
employee to determine whether time worked was actually overtime,
and even more difficult to make a claim. Itis noted that the employer’s
prior agreement is required, and the overtime must be claimed in
advance and in writing yet no written record need be kept of the
employee’s agreement to work overtime at ordinary rates. Althongh
employees cannot be required to work particalar hours or days under
the Agreement I do not consider that this provision offers much
protection. Junior employees (as I was informed most of them are) are
unlikely to be in a position to demand their rights, particularly in a
situation where they have no guaranteed minimum number of hours of
work per week and can have their rosters changed with no consultation
and little notice.™’

38 Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at [0-1 ] (especially paragraph 25).

* Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 Janvary 2004) 1-41 at 12-14 (especially paragraph 27).
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In making the above remarks, Commissioner Deegan showed a thorough
understanding of the provisions of the proposed agreement. Moreover, she
showed cognisance of the nature of the workforce in question (particularly its
youth and the tenuous nature of their employment) and the difficulties they might
have in bargaining due to the power imbalance that they suffered.

. In terms of leave entitlements, the agreement marfied the entitlements of full-time
staff to the Annual Holidays Act 1944 and made no provision for loadings. Part-
timers had no paid leave and were encouraged to take unpaid Jeave!!
Comunussioner Deegan found that at law, the Annual Holidays Act 1944 had no
application to the workers in question!! As to the position of the part-time
workers, the Commissioner held similar sentiments as to the importance of leave
as a community standard as did Commissioners in the earlier cases discussed in

Chapter Four of this thesis:

“Part-time employees have no paid annual Jleave entitlements, but are
purportedly paid in lieu. There are public policy considerations which
militate against such provisions. Some State and territory annual leave
legislation prohibits such payments, except in restricted circumstances.
As the Agreement allows for part-time employees to work up to 38
hours per week I am reluctant to approve an agreement that provides
that all annual holidays are paid out and only encourages employees to
take unpaid leave. I note that the Agreement does allow an employee
1o taslg‘(e up to four weeks unpaid leave if the employee wishes to do
§0.”

% Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 16-18 (paragraph 29-30).
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Commissioner Deegan held similar reservations regarding the treatment in the
agreement of sick leave and the employer had agreed to alter those latter

- 39
provisions.

As stated above, in the result, Commissioner Deegan found that this agreement
failed the global no disadvantage test. Any pay rise that employees received did not
compensate for the loss of penalties and loadings as well as non-monetary considerations,
like predictability of rosters and hours of work. What is also important for this thesis is
that in applying the global no disadvantage test, the Commissioner:*

. gave awards close consideration;
. made an independent analysis of the effect of the agreement on different rosters,
despite the best efforts of employers to sway her with their own submissions and

15 pages of tables;

v took into account the specific issues for the particular workplace, namely, its
employment of predominantly young people on a part-time basis;

. acknowledged a power imbalance between workers and employers; and

. acknowledged the importance of observing community standards pertaining to

leave entitlements.

* Bermkuks Pty Lid Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41 at 18-21 (especially at paragraph 31).

‘0 Bermkuks Pty Lid Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004} 1-41 at 23 (the global nature of the test was referred to at paragraph 40).
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Her application of the no disadvantage test, it is submitted, demonstrates the rigor with
which such is applied and the use to which its flexibility can be put. Another decision

which demonstrates the strengths of the present test is Coles Myer Pty Ltd.*’
Coles Myer Pry Ltd™

This decision is considered further in the context of the discussion of community
standards. For present purposes, what is important to note is that Commissioner Whelan,
in her judgment, acknowledged something alluded to by Commissioner Deegan (above).
The no disadvantage test is both gualitative and quantitative.*’ It concerns the personal
and financial wellbeing of employees as to such additional matters as rest breaks, forms
of leave without pay and maximum hours of wotk. The test may have to consider the
position of a diverse group of employees and possibly future recruits. In the view of the
present writer, while these exigencies illustrate the problems iﬁ applying the test, they

also suggest the need for some degree of flexibility in settling conditions of employment,

“ Coles Myer Pty Ltd (Australian Industrial Relations Commission per Whelan C, Print R3504 31, March
1999) 1-22.

1 Coles Myer Pty Lid (Australian Industrial Relations Commission per Whelan C, Print R3504 31, March
1999} 1-22.

3 Coles Myer Pty Lid (Australian Indusirial Relations Commission per Whelan C, Print R3504 31, March
1999} 1-22 at 16-17 et seq (paragraphs 958 et seq).
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(b) Does the further option of deeming an agreement passed in the public interest make

the no disadvantage test, itself, irrelevant?

In both Chapter Five and the beginning to this analysis, attention was drawn to the
fact that an agreement that fails the no disadvantage test can still be deemed to have
passed the test if the Commission decides such is not contrary to the public interest. This
is a change from the original no disadvantage test, and this new structure is a cause for
further concern for a number of commentators. Reflecting on the two discretions
involved in certifying agreements, Judge objects, “the no-disadvantage test must in effect
be ignored if the employer can show that approval would not be contrary to the public

5$44

interest. Likewise, Merlo suggests that “...the NDT has somehow assumed a

secondary role in the industrial relations and labour law literature, being briefly and

parenthetically referred to on some occasions or totally disregarded on others. ..

It is hard not to argue that the existence of two discretions relevant to passing
agreements makes an already broad certification process seem even broader. But, in the
view of the present writer, the existence of a second discretion does not deprive the no
disadvantage test of its worth. To this end, helpful insights may be gained from the
thoughts of Justice Munro in his conference paper, Section 170LK Agreements,

Australian Workplace Agreements and the No Disadvantage Test.*® In that discussion,

* James Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77 at 77.

* Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000 13 Australian Journal of Labour Law 207-235 at 208.

% Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” -lecture presented to the members of the Australian Industrial Relations Commission
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His Honour both accepts the awkwardness of the present structure, but suggests a
solution may be found in the approach of Commissioner Simmonds in Daviesway Pty Ltd

Enterprise Agreement 1999,

Daviesway Pty Ltd Enterprise Agreement 1999.%

In this case, Commissioner Simmonds was confronted by a s.170LK agreement
which changed the fund into which employee superannuation contributions were made
from one specified under the Metal Industry Superannuation Award 1989 (the award) to a
new fund, D & D Group Staff Superannuation Plan. This change did not alter the
employer coniribution made under the provisions of the Superannuation Guarantee Act
Legislation or even the Metal Industry Superannuation Award 1989. However, it did
mean that the amount actually credited to the employee’s individual accounts would

decrease because D & D’s administrative charges were higher than those of the existing

fund.

Commissioner Simmonds observed that the agreement, “on its face,” failed the no

disadvantage test because it “(provided) for no other benefits to the employee” leaving

(2001} 1-24. (Copy given to the present writer by her friend and meator, Hon David Hall, President
Industrial Court of Queensiand — on file with author) at 22 et seq (in particular paragraph 71).

*" Daviesway Pty Ltd Enterprise Agreement 1999 (Section 170LK certification ~ Australian Industrial
Relations Comumission per Simmonds C, Print R9030, 14 September 1999) 1-4 - as quoted im: Justice
Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-Disadvantage Test” —
lecture presented to the members of the Australian Industrial Relations Commission (2001) 1-24.

*® Daviesway Pty Lid Enterprise Agreement 1999 (Section 170LK certification - Australian Industrial
Relations Commission per Simmonds C, Print R9030, 14 September 1999) 1-4.
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4%

“nothing against which the Commission may balance it.”* However, the Commissioner

acknowledged that the matter did not end there because the agreement could still be
deemed to pass the test if certifying the agreement was not against the public interest. On

this point, Commissioner Simmonds was circumspect:

“I must confess some difficulty with the juxtaposition of the two
concepts of {a) non-compliance with the no-disadvantage test and (b)
the public interest test. Failure to meet the no-disadvantage test
involves not providing a benefit prescribed by an award or a relevant
law. On its face the contravention of an award or a law is contrary to
the public interest, at least when it does not, on balance, provide
equivalent or better entilements. On this analysis no failure to meet
the no-disadvantage test could be taken to be “not contrary to the public
interest.” The two concepts can only be recenciled by accepting that
the legislation presumes that compliance with what would otherwise be
the requirements of an award or the law is consistent with the public
interest, but that in relatively extreme circumstances non-compliance
would also not be contrary to the public interest. This interpretation is
supported by the example given in (5.170LT(4))."

In the case before him, Commissioner Simmonds found no evidence that there
were extreme circumstances behind the adoption of the new fund. There was evidence of
correspondence that stated the funds were altered after AMP gave a presentation on the
topic to the employees, but no further evidence as to the nature of the presentation or the
reason for giving it were provided. There was also a suggestion that the move to adopt
the new fund came from the employees. However, because that could not be proven,
Comrmissioner Simmonds adjourned the matter so that submissions could be led on this

issue when the hearing reconvened,

¥ Daviesway Pty Ltd Enterprise Agreement 1999 (Section 170LK certification — Australian Industrial
Relations Commission per Simmonds C, Print R9030, 14 September 1999) 1-4 at 2 {gspecially paragraph
5).

* Daviesway Pty Ltd Enterprise Agreement 1999 (Section 170LK certification — Australian Industrial
Relations Commission per Simmonds C, Print R03G, 14 September 1999) 1-4 at 2-3 (paragraph 7). This
passage was cited in: Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and
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Justice Munro suggests there is much valve in Commissioner Simmond’s
remarks, and such is an endorsement with which the present author agrees. It is stating it
too highly to say that the public interest test makes the no disadvantage test irrelevant.
The reconciliation of the two discretions is difficult, but surely lies in having a guarded,
yet not unyielding approach to public interest.’' That is something Commissioner
Simmonds exemplified in Daviesway, even to the point of seeking out further evidence
when there was already a suggestion that the employees wanted to alter the fund.
Another obvious example of where the option of deeming an agreement to pass the no
disadvantage test might arise is, in fact, the one in the statute itself — where conditions are
dropped as a means of dealing with a short term crisis for the business, the agreement
may be deemed to pass the no disadvantage test. This is clearly a meritorious approach
to certification as it may sustain a business in hard times and consequently preserve

employment opportunities.

(c) public interest — another broad discretion

Not only is there the problem that public interest gives parties a second chance to
pass the no disadvantage test, there is the further problem of what ‘public interest’
actually means, itself. In this connection, it is important to note that there is no definition

of the concept in the Workplace Relations Act 1996. So, as noted in the decision of

the No-Disadvantage Test” — lecture presented to the members of the Australian Industrial Relations
Commission (2001) 1-24 at 22 (paragraphs 71- 72).

3! The concept of “public interest” is discussed in greater detail later in this chapter.
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Australian Workplace Agreements Reference 1997 1 - 3,% reliance is placed on the

observations of Mason CJ, and Brennan, Dawson, and Gaudron JJ in O’Sulfivan v

Farrer.

C’Sullivan v Farrer:

53

54

That decision was not an industrial law case. It related to objections, under s.45

Liquor Act 1982 (NSW), to applications for the removal of liquor licenses on “public

interest” grounds. Interestingly, the concept of “public interest” was not defined in that

legislation, either; hence the High Court’s consideration of the matter in these terms:

“Where a power to decide is conferred by statute, a general discretion,
confined only by the scope and purposes of the legislation, will
ordinarily be implied if the context (including the subject-matter to be
decided) provides no positive indication of the considerations by
reference to which a decision is to be made. ..

“The public interest considerations which may ground an objection
under s.45(1)(c) are, in terms, confined to consideraticns ‘other than the
grounds specified in paragraphs (&) and (b} and subsections (2) and (3)"
{of 545} But, these limits aside, the Act provides no positive
indication of the considerations by reference to which a decision is to
be made as to whether the grant of an application would or would not
be in the public interest. Indeed, the expression, ‘in the public interest,’
when used in a statute, classically imports a discretionary value
judgment to be made by reference to undefined factual matters,
confined only *in so far as the subject matter and the scope and purpose
of the statutory enactments may enable...given reasons to be

%2 Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 360

(per Duncan DP}.

3% O’ Sullivan v Farrer (1989) 168 Commonwealth Law Reports 210-226. This decision was also referred to
in: Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 360
{per Duncan DF); James Judge “Australian Workplace Agreements” (1998) 23 Alrernative Law Journal 75-
77 at 76; and Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” - lecture presented to the members of the Australian Industrial Relations Commission

(2001) 1-24.

% O'Sullivan v Farrer (1989) 168 Commonwealth Law Reports 210-226.
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[pronounced] definitely extraneous to any objects the legislature could
have had in view...”>

Essentially, the High Court was noting that the notion of “public interest”
generally is a value judgment — a discretion, The only real limits on that discretion, when
none are contained expressly in the statute, are the objects and scope of the legislation,
and the nature of the subject matter of the decision. QOutside of those implied restrictions,

matters extraneous to the legislation may be taken into account.,”®

That decision and its applicability to the Workplace Relations Act 1996 ‘public
interest’ test means that the certification of agreements under the no disadvantage test
involves not one, but two porous discretions. Further, ‘public interest’ — already a lofty
concept in itself — is linked to the principal objects of the statute, which reflect the
hybrid nature of the Australian labor system and are, themselves, difficult to

reconcile.” In that latter regard, section three provides:

“The principal object of this Act is to provide a framework for
cooperative workplace relations which prometes the economic
prosperity and welfare of the people of Australia by:

{(a} encouraging the pursuit of high employment, improved living
standards, low inflation and interrational competitiveness through
higher productivity and a flexible and fair labour market; and

35 O’ Sullivan v Farrer (1989} 168 Commonwealth Law Reports 210-226 at 216.

3 That quotation has been referred to time and again in industrial law on the question of public interest, for
example: Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363
at 360 (per Duncan DP); James Judge “Australian Workplace Agresments” (1998) 23 Alternative Law
Journal 75-77 at 76; and Justice Munro “Section 170LK Agreements, Australian Workplace Agreements
and the No-Disadvantage Test” ~ lecture presented to the members of the Australian Industrial Relations
Commission (2001) 1-24 at & (paragraph 28).

37 See, for example: Louise Willans Floyd “The Principal Object of the Act (Commentary on s.3 Workplace
Relations Act 1996 (Cth)) in (Trew, McCallum and Ross eds) Federal Industrial Law (Butterworths
Publishing, Sydney, 2000) 2132 - 2146,
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(b) ensuring that the primary respensibility for determining matters
affecting the relationship between employers and employees rests
with the employer and employees at the workplace or enterprise
level; and

(¢) enabling emplovers and employees to choose the most appropriate
form of agreement for their particular circumstances, whether or
not that form is provided for by this Act; and

(d) providing the means:

(i) for wages and conditions of employment t¢ be determined as
far as possible by the agreement of employers and employees
at the workplace or enterprise level, upon a foundation of
minimum standards; and

(ii) to easure the maintenance of an effective award safety net of
fair and enforceable minimum wages and conditions of
employment.“ss

Clearly, seeking to foster agreements at a workplace level, whilst also maintaining
awards as an effective safety net, is the truest expression of the arbitration-come-
bargaining system that we have today. The difficulties involved with practically applying
the ‘public interest’ test were discussed in the decision of Australian Workplace
Agreements Reference 1997 1 — 3% Although this case clearly deals with AWAs (which
are considered in detail in the Chapter Eight of this thesis), a discussion of the decision is
important to undertake in this context, as it is the first case dealing with the problem of

public interest, the principal objects and the no disadvantage test.?

*8 Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 361
et seq (per Duncan DP). The instructions of s.170VCA Workplace Relations Act 1996 {Cth) were noted
earlier in the judgment at 357-358. Those instructions are: (1) The Commission must, as far as practicable,
petform its functions under this Part in a way that furthers the objects of this Act. (2) Section 90 does not
apply to the performance of functions of the Commission under this Part. (3) In performing its functions
under this Part, the Commission may not act under paragraph 111(1)(g) on the grounds specified in
subparagraph (i), (i1} or (iii) of that paragraph.

** Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reperts 357-363 at 360
et seq {per Duncan DP).

% 1t is interesting to note the commentary of: CCH Australia Austraiian Industrial Law Reports (1997) 42
Federal Cases {3-618, that Re Australion Workplace Agreements (Reference 1997 1-3) (1997) 76
Industrial Reports 357-363 (per Duncan DP) was “the first decision of its kind.” The case has been the
subject of scholarly analysis by the leading scholars in the area: James Judge “Australian Workplace
Agreements” (1998) 23 Alternative Law Journal 75-77; Justice Munro “Section 170LK Agreements,
Australian Workplace Agreements and the No-Disadvantage Test” — lecture presented to the members of
the Australian Industrial Relations Commission (2001) [-24; and Omar Merlo “Flexibility and Swetching
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Australian Workplace Agreements Reference 1997 I — 3.5

The AWAs referred to the Australian Industrial Relations Commission were in
identical terms and, even with undertakings, failed the no disadvantage test “fairly
comprehensively”.* Under the agreements, penalty rates were abolished and there was
no limit on the amount of hours that could be worked per day. Consequently, there was a
financial disadvantage to those who worked hours outside of day shifts, Monday-Friday.
The apparent lack of offset for this loss meant the agreement did not pass the test under

5. 170X A(2) (see also 5.170VPG(2) and (3)).

As a result, the Commission had to consider whether passing the agreement was
“not contrary to the public interest” under s.170VPG(4).  Poignantly perhaps, the
Commission noted what has troubled academic writers about that concept, namely:
“There is no statutory guidance on how it is established that approval is rot contrary to

1303

the public interest. Relying on the passage of the High Court decision, O Sullivan v

Farrer (cited earlier in this chapter),64 the Commission drew direction from the principal

Rights: The No Disadvantage Test in Enterprise Bargaining” (2000) 13 Australian Journal of Labour Law
207-235.

" Re Australian Workplace Agreements (Reference 1997 1.3} (1997) 76 Industrial Reports 357-363 (per
Duncan DP).

% Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 362
(per Duncan DP).

8 Re Australian Workplace Agreements (Reference 1997 1-3} (1997) 76 Industrial Reports 357-363 at 360
(per Duncan DP).

O Sullivan v Farrer (1989) 168 Commonwealth Law Reports 216-226 at 216 as cited in Re Australian
Workplace Agreements {Reference 1997 1-3} (1997) 76 Industrial Reports 357-363 at 360 (per Duncan
DP).
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object of the Workplace Relations Act 1996, s.3. The Commission then went about
establishing how the objects and the notion of the “public interest” was to be determined
in this particular case. The following quotation is lengthy, but important in highlighting

the complexity of that task:*’

“Although the bargaining agent for the employer submitted that
approval would further all the objects set out above the position is not
clear cut. Thus 3(a) seeks amongst other things, improved living
standards, if that is taken at individual level it would be the case that
individual living standards might not be improved by approving an
AWA which failed to pass the no-disadvantage test. Similarly, and
more directly 3(d)(i}, would not be furthered for the same reason. The
philosophy of 3(d)(i} is enshrined in the no-disadvantage test. On the
other hand when taken as simple objects both 3(b} and 3(c) would be
furthered by approving the agreement. At the very least what is sought
is entirely consistent with objects 3(b) and 3(c).

“In these circumstances it is appropriate to adopt the approach to
whether or not approval is contrary to the pubic interest of balancing
the benefits to be derived from approving the agreement against the
likely detriment from the point of view of the general public interest
{cf. The observation by Dalglish J in re Associated Booksellers [1962]
NZLR 1037 at 1065).

“Further, whereg, as is the case here, a consideration of the objects of the
legislation is indeterminate, the guide provided by the note following
5. 170VPG(4) is most pertinent. ..

"The example must be taken as an indication of what is not contrary to
the pubic interest. Drawn from it is the conclusion that circumstances
may create a situation where an AWA which does not pass the no-
disadvantage test may be approved without that approval being
contrary to the public interest. The example looks at the circumstances
of the employer directty and, implicitly, at the value of employment for
employees (my empbasis)”

In applying those principles to the evidence in the instant case, which involved a
crisis in the business which the year-long AWASs were meant to address, the Commission

acknowledged the difficulty and the lack of precision involved in such a task:%

% Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 361-
362 (per Duncan DP).

8 Re Australian Workplace Agreements (Reference 1997 1-3) (1997) 76 Industrial Reports 357-363 at 362-
363 (per Duncan DP).
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*... {The length of the agreement and crisis confronted by the business)
are all matters to be taken into account when considering the public
interest and whether or not approval would be contrary to that interest.
They may be contrasted with the matters relevant under the statutory
injunction of the no-disadvantage test.

“Against all this is the fact that the agreement fails the no-disadvantage
test and fails it fairly comprehensively. This fact may be taken as
contrary at least to object 3(d)(i) in that it departs from a foundation of
minimum standards. The possibility of a decline in living standards,
the opposite of the object 3(a) (improved living standards) is offset by
the evidence of increased security of employment and the fact that there
is evidence that this agreement is the ‘primary responsibility’ of the
parties at the workplace level (3(b)) and it is, in practice, in a form
appropriate for particular circumstances {3(c)).

“Int sum, considering the objects of the legislation, one is left without a
firm conciusion. The fact that the agreements are the result of a crisis
and designed to meet that and the further fact that, while they may go
on, the agreements are not expressed to be long term, brings the
principles behind the statutory example into play and these principles
are clearly met in the situation before the Commission.

“On balance the Commission concludes that to approve the AWAs In
question wauld not be contrary to the public interest. It is emphasised
that this determination is based on the circumstances existing at this
time. Such an agreement as this, even at the same site, might nor be
approved under s.170VPG(4) in different circumstances. (My
emphasis)”

James Judge, in his article “Australian Workplace Agreements: problems with

267

maintaining minimum award conditions,”" is highly critical of this decision and its

implications for the no disadvantage test, especially as it is applied to AWAs. In his

view, the test is too broad, especially given the political nature of labour law:®®

“Several significant issues arise from this decision...Given that a
decision as to whether an AWA is not contrary to the public interest is
a discretionary matter for the AIRC, there is a lack of precision in
evaluating the probable outcome of any referred matter. This is
especially so when the decisions are being made in a field {ike
industrial relations, characterised by firmly held but completely
conflicting views as to what measures will ultimately produce the better
public benefit.

%7 yames Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77.

% James Judge “Australian Workptace Agreements” (1998) 23 Alternative Law Journal 75-77 at 77.
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“Second, in attempting to balance the benefit derived against the
detriment to the public interest, the conflicting chjects of the Act in 5.3
only add to the general confusion. While some economic theories
argue that driving down wages will promote employment, such a policy
will not necessarily result in improved living standards. The answer is,
as always, ‘flexibility’ does not necessarily result in fairness. The way
the legislation has been framed and interpreted in relation to AWASs
means that fairness has become a subordinate concern. Tt is also
important to note that the unusual framing of the public interest test
probably represents a lesser burden to those secking to have AWAs
approved than if the test was positively framed (then the test would be
to show approval was actually in the public interest).

Clearly, there are difficulties involved with the operation of the public interest discretion
and, clearly, its operation places much importance on the role of the Commission. But in
the view of the present writer all is not lost. The discussion of the development of the
Australian Industrial Relations Commission in Chapter Two of this thesis showed clearly
that public interest was always part of the jurisdiction of the Commission, It is not a
mythical concept with which the Commissioners have no experience in dealing.*® Heart
may also be taken from the writings of Justice Munro on this point. Although His
Honour has some reticence towards the public interest test,” he also highlights a number
of cases which show the positive results that have been handed down by Commissioner’s
using their experience to apply the test. Two such cases (nominated by the judge) are
considered by the present writer now in some detail, namely: Commercial Surveillance

Pty Ltd”" and Wallara Industries Enterprise Agreement 2000.”

% Refer Chapter Two of this thesis.

™ Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” — lecture presented to the members of the Australian Industrial Relations Commission
{2001) 1-24 at 24, paragraph 80: *..."public interest’ is a concept of variable scope, vague definition and
eventually largely subjective. When to that is added the ‘not contrary to’ test, the performance of the
Commission’s functions under ss170LT(3) and 170VPG(4} is rendered difficult and attended by doubt.”

" Commercial Surveillance Pty Ltd (Australian Industrial Relations Commission per Mclntyre VP,
MacBean SDP and Cargill C, Print 52571, 19 January 2000) 1-3. That decision was an appeal from the
decision of Harrison SDP in Kadmore Pty Ltd tas Cougar Security Services (Australian Industrial
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Commercial Surveillance Pty Ltd”>

This decision considers the notion of “public interest” and, within that broad

"

concept, the meaning of “short term business crisis.” The case determines that such is
not to be construed so as to defeat the objects of the Workplace Relations Act 1996 in
viewing awards as an effective “safety net.” The case is also interesting in the sense that

employers were seeking below-award agreements after having been investigated by

government regulators for breaching the relevant awards.

The consideration of the no disadvantage test, itself, was straight forward. By the
employers’ filed declarations and documents, it was clear the agreement disadvantaged
employees compared to the relevant award. For example, the wage rates were below the
award rates and the employees had agreed not to pursue further amounts during the life of
the agreement, despite the possibility of safety net increases being granted. Other
disadvantage pertained to hours of work and overtime. Short falls were sizeable and
benefits from ‘cashing in’ certain entitlements, such as long service leave, were

questionable as many employees were casuals with no career path.

Relations Commission, Print 80953, 16 November 1999) 1-7. The Full Bench adopted the reasoning of
Harrison SDP in the appeal decision (at 3 — paragraph 14).

" Wallara Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per Beulton
I, Print 37568, 27 June 2000) 1-5.

™ Commercial Surveillance Pty Ltd {Australian Industrial Relations Commission per Mclntyre VP,
MacBean SDP and Cargill C, Print 82571, 19 January 2000} 1-3. That decision was an appeal from the
decision of Harrison SDP in Kadmore Pty Ltd t/as Cougar Security Services (Australian Industrial
Relations Commission, Print $0933, 16 November 1999) 1-7. The Full Bench adopted the reasoning of
Harrison SDP in the appeal decision (at 3 — paragraph 14).
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The central consideration for the Commission, therefore, was whether the
Agreement could be juostified on public interest grounds. The employers had argued that
they required the below award conditions to survive in the industry — very few other
security businesses paid award wages, so they faced a business crisis. Further, the
employers suggested that by the end of the agreement’s three year duration, the pay
levels would have reached the level of the award - rises being staggered over a three year
period. In this connection, they said they would appoint an independent third party to

oversee matters.

In rejecting that argument, the Commission dwelt upon the length of this
agreement. Three years was too long to be paying below award wages. One of the
objects of the Workplace Relations Act 1996 was to maintain an effective award safety
net (cf. S.3(d)(ii), ss.88A and 88B). Such object would be defeated if the agreement were
certified, particularly as there was neo actual guarantee that award rates would ever be
met, in fact. The Commission stated that the period of one year might be acceptable, but

three years was not.

The Commission also rejected the argument that reduced pay was necessary to
compete in the industry. Importantly, in terms of acknowledging the flexibility of the
Commission’s operation under the test and how beneficial that can be, the Commissioner
hearing the case relied on his panel experience and noted that numerous agreements

were concluded, in the security industry, by companies paying award rates. The view of
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the Commission was that this agreement was a response to an investigation of the
security industry by the government, which uncovered violation of the award. Further,
the Commission noted that the agreement would apply in circumstances where contracts
with the employers’ clients were constantly being renewed — so the below-award wages
would be perpetuated. If it really was the case the industry generally was unable to
comply with the award, then the better course would be to seek a change to the award,

rather than a long term agreement that would pay below it.

Wallara Industries Enterprise Agreement 20007

This was another case considered favourably by Justice Munro. It demonstrated
the utility of public interest in novel situations — when there might not be a designated

award against which the no disadvantage test can be considered.

The applicant sought a determination of the designated award (under s.170XF} in
conjunction with the certification of their agreement. The business being run was a not
for profit organisation employing disabled persons. It was established under s.12A and
13 of the Disability Services Act 1986, and the focus was on providing training -

5

employment opportunities being superimpose ereupon. e establishment was
ployment opportunities being superimposed thereupon.” The establishment

excluded from the Supported Wage System and, to that point, no industrial regulation

™ Wallara Industries Enterprise Agreement 2000 {Australian Industrial Relations Commission per Boulton
1, Print §7568, 27 June 2000y 1-5.

S This description is drawn from the applicant’s description of the place of work cited at: Wallara
Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per Boulton J, Print
$7568, 27 June 2000) 1-5, 2 (paragraph 5).
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existed in such businesses anywhere in Australia. For that reason, there was no award for
the purposes of the no disadvantage test, and it was submitted it was not possible to
determine designated awards (for the given reasons and due to the proliferation of types

of work being performed in the business.)

The Commission accepted the latter submission. Given that the main purpose of
the establishment was training and developing workers’ capacities to undertake a variety
of functions over time, it was difficult to determine designated awards in relation to all

the various kinds of work being done or to be undertaken in the future.’

The absence of a designated award creates problems for the certification of an
agreement — the pre-requisite no-disadvantage being predicated on a comparison of the
agreement as against the award. However, the Commission went on to consider the

certification of the agreement under the ‘public interest ground’ (s.170LT(3)).

As mentioned above, the Supported Wages System provided under federal awards
for people with disabilities did not apply to the applicant. The wages provided under the
agreement were based on the federal minimum wage. The assessment of the capability of
workers for the purpose of determining wage levels to be accorded to individual
employees is conducted through an internal process with review mechanisms and is
consistent with current arrangements. The level of benefits and conditions provided

under the agreement was the same or better than those currently provided to the

™S Wallara Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per Boulton
1, Print $7568, 27 June 2000} 1-5, 3 (paragraphs 8 and 9).
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employees concerned and met relevant legislative requirements. There was also a wide
process of consultation and negotiation leading to the making of the agreement, including

with employee representatives, carers and family members.”’

On this basis, His Honour, Justice Boulton, concluded that it was not contrary to

the public interest for the agreement to be certified:”"

“In the circumstances of the employment of these workers and having
regard to the abovementioned matters, I have reached the conclusion
that, whether or not there is a failure in regard to the no-disadvantage
test, the certificaticn of the agreements would not be contrary to the
public interest.  Subsection 170LT(3) therefore applies to the
agreements. In so deciding, I have taken the view that the making of
the agreements is part of a commendable strategy to regularise and
document the terms and conditions of employment of the workers
concerned under negotiated agreements, to provide scope for the
improvement of those terms and conditions through enterprise
bargaining and agreement making and to provide further opportunities
for the organisation to obtain suitable and varied work to be performed
by workers with a disability.” ™

Public Interest and Community Standards:

The final major concern raised about the present public interest discretion

concerns the capacity of that test to safeguard community standards. In this regard,

7 These factors are set out in: Wallara Indusiries Enterprise Agreement 2000 (Australian Industrial
Relations Commission per Boulton J, Print §7568, 27 June 2000) 1-5, 3-4 {paragraph 11).

" Watlara Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per Bonlton
J, Print §7568, 27 June 2000} 1-5, 4 (paragraph 12}.

7 As cited in: Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” — lecture presented to the members of the Australian Industrial Relations Commission
{2001} 1-24 at 15 (paragraphs 44).
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Merlo questions whether community standards, so strongly regulated under the original
test, have been abandoned under the current rendition of the no disadvantage test:*

“The question is whether it is socially desirable to have these ‘artificial
festrictions’ temoved, particularly for thoss in weak bargaining
positions, and whether employees come out disadvantaged from the
introduction of this form of ‘flexibility.’ As discussed earlier, evidence
suggests that concerns in this regard are well-founded and justified.
Moreover, it is clear that the original objectives of the NDT have been
somehow deformed. While in 1993 the minister was careful in noting
that ‘the provision is intended to protect well established and accepted
standards which apply across the community,” the NDT under the WR
Act has relinquished this aim, allowing instead for the erosion of
community standards such as sick leave and annual leave”

To support his claims, Merlo relies on, amongst other things, three cases mentioned in a
press release by then Minister Reith in which the flexibility of the new system as regards
cashing in of leave is Erumpetezd.81 Merlo’s analysis of that press release and those cases

was expressed in these terms:

“...(Following) the enactment of the WR Act, a number of agreements
have been approved by the commission providing for the cashing out of
sick leave and annual leave. The s.170LK Grevhound Pioneer
Australia Ltd Certified Agreement,” for example, provided for half the
sick leave accumulated during the term of the agreement to be paid out
if requested by the employee...Similarly, the Mountcasile Pty Lid
Enterprise Agreement™ provided for the cashing out of accrued leave
entitlements remaining after 10 days of sick leave is retained.

% Omar Merlo “Flexibility and Stretching Rights: ‘The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Australian Journal of Labour Law 207-235 at 228,

*! Hon. Peter Reith MP, Minister for Workplace Relations, “Cashing Out Leave Entitlements” (Press
Release, Canberra, 11 November 1997} as cited in Omar Merlo “Flexibility and Stretching Rights: The No
Disadvantage Test in Enterprise Bargaining” (2000) 13 Austratian Journal of Labowr Law 207-235 at 228,
That press release and the cases mentioned therein is also referred to in: Enterprise Bargaining
Commentary in CCH Australia Australian Labour Law Reporter (Volume Four) § 55-000, 56-140, in
particalar the sections headed “Protection of Community Standards” and “Cashing in Leave under the
Workplace Relations Act 1996.”

% Greyhound Pioneer Pty Lid (Australian Industrial Relations Commission per Gay C, Print P8624, 5
February 1998) 1-18.

3 Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcastle Pty Lid

Enterprise Agreement 1998) {Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9.
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The modified NDT under the WR Act has also allowed for annual
leave entitlements to be cashed out. Under Sitver Chain Registered
Nurses Agreement“ employees may cash out all or part of their annual
leave, provided their supervisor is satisfied that doing so is safe and
does not affect the performance of their job.”*®

No-one can dispute that the new no disadvantage test is broader than its
:decessor and aliows some degree of cashing out to occur. However, in the view of
this author, it does not necessarily follow that those standards are “relinquished.” This

emerges when one actually reads the cases concerned.

Textile, Clothing and Footware Union of Australia & Mountcastle Pty Lid*

Unlike the celebrated cases on ‘cashing in’ decided under the Industrial Relations
Act 1988, Mounrcastle involved an agreement between an employer and a trade union.
The matter was dealt with by the Commission pursuant to section [70LS Workplace
Relations Act 1996 and, interestingly, the relevant award was annexed to the agreement
and operated in conjunction with it. Under clauses ten and twelve of the agreement,
entitlements to both long service leave and annual leave contained no provision for
cashing in. There was a mechanism for the cashing in of sick leave, but only in

circumstances where part of the accrued leave was cashed in and some residual

8 Silver Chain Registered Nurses Agreement 1997 (Australian Industrial Relations Commission per Dight
C, Print S1403, 27 May [997) 1-24.

8 Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Australian Journal of Labour Law 207-235 at 227.

% Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcasile Pty Ltd
Enterprise Agreement 1998} (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9.
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entitlement to leave remained. Clause eleven of the agreement dealt with the issue in
these terms:*’

“11.1. Employees covered by this agreement are entitled to 8 days
leave in each 12 month period from 1 January to 31 December,

11.2. Employees who, at the 1% of January 1999 have an unused
entitlement of 10 days sick leave accrued, may at the end of 1999, cash
in any unused portion of their 1999 sick leave entitlement. This means
that they will continue to retain their unused entitlement of 10 days sick
leave.

11.3. Emplovees who, at the 1% of January 1998 had an unused
entitlement of 10 days sick leave accrued, may at the end of 1998, cash
in any unused portion of their 1998 sick leave entitlement. This means
that they will continue to retain their unused entitlernent of 10 days sick
leave.

11.4 Employees who, at the end of 1999 and at the end of sach year
thereafier, have more than 20 days {152 hours) accrued may cash in 10
days. They must retain a minimum balance of 10 days. The
company's intention in this provision is to recognise previous good
attendance.”

Other interesting clauses in the agreement included a statement, in Clause
Thirteen, that: “Involuntary retrenchments will be a last resort.”™  Provision was made
for the company to “positively promote membership of the Union” in Clause Eighteen. 8

Under Clause Nineteen, the making of Australian Workplace Agreements was said to be

87 Textile, Clothing and Footware Union of Australia and Mountcastle Pty lid (Mounicastle Pty Ltd
Enterprise Agreement 1998) (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9.

8 Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcastle Pty Lid
Enterprise Agreement 1998) (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9 at 4 (Clause 13).

¥ Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcastle Pty Ltd
Enterprise Agreement 1998) (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9 at 7 (Clause 18 ‘Rights of Representation).
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“inconsistent with the terms of this agreement,”*® The union was to play a major role in
the settlement of disputes (Clause Twenty). Interestingly, the enterprise bargain opened
with acknowledgement that “the company depends for its success on...a skilled and

. 91
dedicated workforce...”

Reading the agreement, therefore, it is difficult to see how such could be
construed as threatening community standards. Further, the very institutions Merlo
champions as defenders of workers and the community (namely, awards and unions) are,

in fact, protected and promoted by the agreement.

Silver Chain Registered Nurses Agreement 1 997%

This was a 170LK agreement, which bound the relevant union, the Australian
Nursing Federation (under section 170M(3) Workplace Relations Act 1996), and
superseded the award. In something of a contrast to Arrowcrest Group Pty Lid, # which
was decided under the Industrial Relations Act 1998 and forbade the cashing in of one

half of annual leave entitlements, Silver Chain did allow the cashing in of accrued annual

% Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcastle Pty Lid
Enterprise Agreement 1998) (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9 at § (Clause 19),

! Textile, Clothing and Footware Union of Australia and Mountcastle Pty Ltd (Mountcastle Pty Lid
Enterprise Agreement 1998) (Australian Industrial Relations Commission per Hoffman C, Print M2260, 22
December 1998) 1-9 at 3, 8 (Clauses 8, 20).

* Silver Chain Registered Nurses Agreement 1997 (Australian Industrial Relations Commission per Dight
C, Print 51403, 27 May 1997) 1-24.

% Arrowcrest Group Pty Ltd { Australian Industrial Relations Commission per Watson DP, Print L 44310,
12 Juiy 1994) 1-13.
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leave, at the election of the employee and with the consent of the c:rnp]oyer.94 Certainly,
this decision modifies a community standard, but there were the aforesaid safegnards,

nonetheless.

Greyhound Pioneer Pry Lid”

In this non-union agreement, half of the sick leave accrued during the life of the
agreement could be paid out at the employee’s request. Any annual, sick and long
service leave accrued at the commencement of the agreement could likewise be cashed in
“at the enhanced rate.”®® One of the important and amusing parts of the judgment
involves the evidence of the Greyhound CEO, Mr Jones, who spoke of this agreement

and alternatives to it:

“If it’s a choice it’s Hobson's choice, you know. There is no choice...1
appreciate, know and understand that that doesn’t buy Weetics at the
cormer store, nor does it pay your rent. But in the absence of being able
to have any other thing to offer, that is all the company has to offer its
employees at this time...I don't like this agreement any more than
anyone else does, it’s simply that I've got no options, or if there are
other options I would really like to know what they are.””’

As intimated in these words, the Greyhound company was in dire financial straights at

the time of making the agreement, requiring previously unseen profits sustained over the

% Silver Chain Registered Nurses Agreement 1997 (Australian Industrial Relations Commission per Dight
C, Print $1403, 27 May 1997) 1-24 at 11 et seq {Clause 21 “Annual Leave”, subheading “cashing in.”}

% Greyhound Pioneer Pty Ltd (Australian Industrial Relations Commission per Gay C, Print P8624, 5
February 1998) 1-18.

% Greyhound Pioneer Pty Ltd (Australian Industrial Relations Commission per Gay C, Print P8624, 5
February 1998} 1-18 at 15.

7 Greyhound Pioneer Pty Ltd (Australian Industrial Relations Commission per Gay C, Print P8624, 5
February 1998) 1-18 at 13.
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coming two year period in order to be viable. Commissioner Gay allowed the agreement
on public interest grounds — as a measure to resuscitate a troubled company. Clearly, the
case involves glaring changes to the old idea of community standards. However, once
again, there is an additional factor (namely possible insolvency) that is not discussed by

Merlo.

A further problem with the study conducted by Merlo is his consideration of the
decision in Coles Myer Pty Lid.*® Merlo uses the case to show that employers can use
enterprise bargaining to achieve socially undesirable outcomes, such as the increasing of
working hours for nominal increases in pay, which negatively affects women. Metlo

quotes from the Commissioner in that case, Commissioner Whelan in these terms:

“I have difficulty with finding that the ability for a full-time, part-time
or casual employee to work 50 hours per week can be considered an
advance on existing conditions...I have read numerous articles which
suggest that the working women also take responsibility for the
overwhelming proportion of domestic labour, sometimes called the
‘double shift’. I have been unable to find any study which suggests that
women wish to be able to work 50 hours per week or to work at any
hour of the day or night on any day of the week.””

However, Merlo fails to portray that the agreement was, in fact, not certified due to that

very concern and that the application was set down for further hearing at a later date.

% Coles Myer Pty Lid (Ausiralian Industrial Relations Commission per Whelan C, Print R3504, 31 March
1999) 1-22.

% QOmar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Austraiian Journal of Labour Law 207-235 at 221-222 citing Coles Myer Pty Ltd (Australian
Industrial Relations Commission per Whelan C, Print R3504, 31 March 1999) 1-22 at 18 (paragraph 108 et
sec).
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Further, Merlo does not highlight that the leave entitlements in the agreement were more

generous than those in the relevant award.'%

If the notion of the community standard is not “relinquished” but certainly
‘cashing in’ is more widespread under the Workplace Relations Act 1996, then surely the
interesting final question on this issue is the place of Tweed Valley,'”" under the new
regime. In their short but insightful commentary, the CCH editors acknowledge the
breadth of the Workplace Relations Act 1996 provisions, but also recall one important

portion of the judgment in Tweed Valley:'®?

“while the Act does not prohibit reductions in entitlements or
protections with the status of community standards, the Commission
must, in the exercise of its discretion in relation to the no disadvantage
test, accord them substantial weight.”

While that former legislation placed more importance on sustaining leave than the present

statute, it was at least envisaged that a change might be made.

In the view of the present writer, one might also venture to suggest that the Tweed
Valley case would not have been decided any differently under the new legislation. As

outlined in chapter four of this thesis, Tweed Valley involved the complete trading in of

0 Coles Myer Pry Ltd {Anstralian Industrial Relations Commission per Whelan C, Print R3504, 31 March
1999) 1-22 at 17 {paragraph 106 et sec).

101 Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union v Tweed Valley Fruit
Processors (1995) 61 Industrial Reports 212-235 (Australian Industrial Relations Commission per Ross
VP; Duncan DP; Mahon C).

92 paterprise Bargaining Commentary in CCH Australia Australian Labour Law Reporter (Volume Four)
7 55-000, 56-140, in particular the sections headed “Protection of Community Standards” and “Cashing in
Leave under the Workplace Relations Act 1996.”
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sick leave without any reserves being retained and without any discussion of employee
welfare — it was a trade in on monetary grounds alone. In the view of this author, that
case would still have been rejected under the present legislation as being contrary to the

public interest.

r Criticism Three: Is the Efficacy of the Test dependent on the Commission & Unions ? |

Clearly, the argurnent advanced in this thesis, particularly this chapter, sees the
role of the Australian Industrial Relations Commission as pivotal to the operation of the
no disadvantage test. The tribunal’s expertise is crucial to utilising the broad discretions
of the test in a constructive way. Likewise, the form of the test - as a broad discretion -
allows the Comunission to continue an important role in the system, weighing the merits
and public interest in accordance with the permutations of the many different cases and
employment relationships that come before it. [In fact it is argued that the facilitation of
such flexibility quashes earlier criticisms of the Commission (considered in Chapter
Three) that the Commission was at one stage too rigid in its approach through using its

own decisions as precedents that created industry-wide common rules.]

The residual question, of course, which is to be addressed presently, is whether
the successful operation of the test is also dependent on the involvement of trade unions

and, if so, to what extent.
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In the view of the present writer, the approach to be taken to that question varies
depending on whether one is referring to certified 5.170LJ agreements involving unions;
non-union certified s.170LK agreements; or Australian Workplace Agreements (AWAs).
In the following chapter, Chapter Seven, the present writer examines the position of
unions regarding the no disadvantage test, particularly in terms of the failure of an
employer to bargain with a union seeking a s.170LJ agreement. An argument is put for
law reform that would fortify the position of unions negotiating such agreements, By
definition, those agreements require the involvement of unions — such are a party to the
agreement — so there should be a mechanism to stop employers ‘stone walling’ against
responsible unions in an unfair attempt to de-unionise, for instance. Likewise, in Chapter
Eight, a strong argument is put for major amendments to the AWA legislation as it is
submitted the no disadvantage test is cold comfort to individual workers involved in
‘negotiations’ for such. That leaves s.170LK non-union agreements as the focal point of

discussion for the remainder of this chapter.

If one regards EFAs as the prototype for the current s.170LK agreement stream,

13 as well as Nolan and Non'ch"long,m4 considered in

then the criticisms of Bennett,
Chapter Four of this thesis, become central to a consideration of things, once again. It

will be recalled from that earlier discussion that such authors had numerous concerns

over the non-union bargaining stream. There was a question as to whether individuals

‘% Laura Bennett “Bargaining Away the Rights of the Weak - Non-union Agreements in the Federal
Turisdiction” (Chapter Six) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade
Unions and the Law (The Federation Press, Australia, 19935) 129-153.

' Jim Nolan and Kylic Nomchong “Enterprise Flexibility Agreements and Threats to Unions Under the
New Federal Act” (Chapter Seven) in (Paul Ronfeldt and Ron McCallum eds) Enterprise Bargaining:
Trade Unions and the Law (The Pederation Press, Australia, 1995) 154-183.
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bargaining with employers would ever have the knowledge and resources to understand
submissions put to them by their employer, or the bargaining power to object and actually
influence bargaining if they disagreed with their employer’s demands. Any provision for
majority votes to pass non-union agreements was seen as inadequate protection — if one
did not understand complex issues, the question arose as to how one could vote in an
informed way. It was especially Bennett who was critical of the no disadvantage test in
the context of EFAs. According to Bennett, the test not only relied on the rigor of
particular Commissioners, but it was flawed in itself as much of the information coming
before tribunal members emanated from the employer. Above all, in Bennett’s eyes,
there was simply not enough opportunity for unions to protect workers in the non-union
bargaining stream. Despite some acknowledged failings, unions were an employee’s best
chance for protection. In contrast, further scholars such as Coulthard'™ concentrated on
the rights of unions to intervene in that EFA bargaining process and blamed that for the
slow take-up rate of such agreements. On the other hand, Vice-President Ross found the

system to be one which worked well, as it was. %

In the view of the present writer, Bennett’s critique, although very well worth
considering, is much more than a criticism of the no disadvantage test and workers’
rights, it is a condemnation of the very existence of a non-union bargaining stream. It is

an argument implying that employees can rarely successfully bargain for themselves

1% Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements” (1996) 36 Journal of
Industrial Relations 339-358,

1% Jain Ross “Bargaining in the Federal System” (Chapter Two) in (Paul Ronfeldt and Ron McCallum eds)
Enterprise Bargaining: Trade Unions and the Law (The Federation Press, Australia, 1995) 31-51,
especially 45,
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(without unions as parties principal to agreements) and that the Commission, alone, is

insuffictent help.

Throughout this work, the present writer has obviously been cognizant of the
innate problems of being an employee. Likewise, she has been vigilant about saving their
position. But, despite the obvious worth in much of Bennett’s critique, the present writer
is supportive of the continued existence of a non-union bargaining stream with
5.170LK agreements. That is because she accepts that the no disadvantage test works
effectively due to its dependence on the Commission and the fact the opportunities for
unions to intervene are taken seriously and accorded weight. Further, a collection of
negotiating employees is more than simply a collocation of individuals — it is more
organised and cohesive than a random group of strangers just pulled off the street. This

is evidenced by for example the Bond University Stafl Association.

As mentioned above and in greater detail in Chapter Four, scholars such as
Coulthard were highly critical of the extent to which unions could intervene in the former
EFA certification process, arguing that sometimes the system could be almost ‘hijacked.’
Vice President Ross offered a third opinion of the EFA regime — that the system actually

worked well.

In addition to those alternative views to Bennett, the present writer would also
rely on an examination of some cases that have been decided as recently as this year to

demonstrate three points:
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. In the first place, the Commission can and does undertake its own assessments of
agreements and perform its own calculations to see whether the no disadvantage
test is satisfied.

. In the second place, the opportunities the legislation provides for unions to
represent their members in negotiations are taken seriously by the Commission
and accorded substance, not just form.

. And thirdly, there 1s always the thought that if a non-union employer operates
effectively and treats its staff well, should it be forced to negotiate with a union

that even the employees may not want?

Earlier in this chapter, Bermkuks (or perhaps more colloguially the Subway
Sandwich case) was considered.'” What is crucial to remember about that case is that
the Commission actually sought to engage independent auditors to make calculations
under the L;roposecf agreement to determine whether or not employees were
disadvantaged. When that option was not available, the Commissioner made her own
calculations, comparing the agreement with the award on én almost line-by-line basis. In
so0 doing, Commissioner Deegan utilised the breadth of the no disadvantage test to take
into account such variables as the age of employees and the effect that would have to

challenge the statements made by their employer.

In addition to those cases, which demonstrates the rigor with which the

Commission applies the no disadvantage test to non-union agreements, another 2004

07 Bermkuks Pty Ltd Certified Agreement 2003 {Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41.
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decision shows the weight the Commission places on the current rights of unions to be

heard.

Ahrens Engineering Pty Ltd (Construction) Certified Agreement 2003 o8

This case is a significant answer to the criticism of Bennett. It demonstrates the
importance the Commission places on whether or not employees were fully informed of
their right to have a trade union represent them in bargaining (where the employee is a
union member) under 5.170LK(4) Workplace Relations Act 1996. The failure of the
company in this case to specifically highlight that fact caused the Commissioner to reject
this agreement even although the representative the employees had elected had endorsed

the bargain and even though the agreement met the no disadvantage test.'”

In hearing this application, Senior Deputy President O’Callaghan advised parties
that the agreement “had not been reached through a process consistent with that set out in
section 170LK of the (Workplace Relations) Act. Critical to this was the absence of
written advice, as part of the notice of intention to make the agreement, to the effect that

employees who were members of an appropriate union had the opportunity to seek that

1% Ahrens Engineering Pty Lid (Construction) Certified Agreement 2003 (Australian Industrial Relations
Commission per O'Callaghan SDP, Print PR 943578, 12 February 2004) I-5.

" Ahrens Engineering Pty Ltd (Construction} Certified Agreement 2003 (Australian Industrial Relations
Commission per O’Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 2 (paragraph 14). See also:
Workplace Express “Commission Details Employer’s 170LK requirements” Workplace Express - 17
February, 2004 htip:/fwww.workplaceexpress.com.aw/workplace/nav?id=64243&n0=069094543411333
(last accessed 19 February 2004).
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they be represented by that union. (Emphasis added)”''® The problem stemmed from the
manner in which employees were informed of their rights regarding the bargaining
process. According to a statutory declaration of the ultimate employee representative,
employees were:

“made aware of section 170LK...which states that if workers are
members of an organisation of emplovees they are entitled to be
represented by a union or representative for the emplovees industrial
interests before the agreement is made.

This information was made aware 1o us at the beginning of bargaining
period in May 2003 and all construction workers said that they would
prefer not to involve any other party but elect a representative from
within the comstruction group to help negotiate their agresment.
[Emphasis added]”""!

Senior Deputy President (’Callaghan found such an allusion to be insufficient for the
purposes of the Workplace Relations Act 1996. So as to avoid further confusion and also
meet the object that the Commission facilitate the making of the agreements (eg in the
objects to Part VIB and s.3(c)), the Senior Deputy President published a judgment
whereby he reminded parties that s.170LK required there be a written notice of intention
to bargain which is provided to every person to be covered by the proposed agreement
(s.170LK(2)). It should give at least 14 days notice of the intention to make an
agreement and either enclose or give ready access to a copy of the agreement.''

Importantly, so far as unions are concerned, the notice should state:

"' Ahrens Engineering Pty Lid (Construction} Certified Agreement 2003 (Australian Industrial Relations
Commission per O’Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 1 (paragraph 5). The
Senior Deputy President also noted aftention that union rights of consultation and representation had been
given in the recent case: Australia Construction Pty Lid Certified Agreement 2003 (Australian Industrial
Relations Commission per Harrison DP, PR941051),

" Ahrens Engineering Pry Lid (Construction) Certified Agreement 2003 (Australian Industrial Relations
Commission per (’Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 3 {paragraph 15).

112 Ahrens Engineering Pty Lid {Construction) Certified Agreement 2003 (Australian Industrial Relations
Comumission per O’Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 3 (paragraph 20).
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. if an employee is a member of a union; and
. that union is entitled to represent the employee in relation to work that will be
covered by the agreement

the employee may request the union to represent them in meetings and conferring with
the employer about the agreement.'" If the employer is advised that a union has been
requested to represent an employee, the employer must give the union a reasonable
opportunity to meet and confer about the agreement before it is made''* Before
certification of the agreement attention should be paid to whether or not there had been

o . 115
coercion in the agreement making process.

In the submission of the present writer, this case demonstrates that the no
disadvantage test operates effectively in the context of the non-union stream of
agreements. The Commission is vigilant to ensure that employees are not simply given a
cursory outline of their rights. Rather, the Commission examines the substance of
documents to ensure that parties have been given every chance to be impartially
advised.'"® The further legislative safeguards against coercion (also briefly noted in

Chapters Four and Five) act as a further buffer.

3 Anrens Engineering Pty Ltd (Construction} Certified Agreement 2003 (Australian Industrial Relations
Commission per O"Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 3 (paragraph 20),

"% Abrens Engineering Pty Lid (Construction} Certified Agreement 2003 (Australian Industrial Relations
Commission per O'Callaghan SDP, Print PR 943578, 12 February 2004) 1-5 at 4 (paragraph 23). See also:
5.170LK(5) Workplace Relations Act 1996 (Cth).

Y5 Ahrens Engineering Pty Lid (Construction) Certified Agreement 2003 (Australian Industrial Relations
Commission per O’Callaghan SDP, Print PR 943578, 12 February 2004} 1-5 at 4 {paragraph 28).

'S Certainly, .43 Workplace Relations Act (Cth) limits union intervention in s.170LK agreements to those
unjons “requested to represent a person as mentioned in subsection 170LK(4).” That is to be expected — it
is the very essence of a non-union bargaining stream. But, interestingly, there have beer some decisions
which have given that restriction a narrow practical operation. In Grocon Pty Ltd Enterprise Agreement
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Another case that is interesting in this context is Diab Services (Pizza Hut Stores)
Agreement 2003."7  Although it actually involved a union agreement, it demonstrates
that the checks and balances for the operation of the no disadvantage test, like valid
majority, are accorded real weight by the Commission — sometimes even more so than by

the union.

Diab Services (Pizza Hut Stores) Agreement 2003.8

The case is interesting because it involves the certification of a union s.170LJ
agreement to which both parties agreed. Essentially, it was conceded by both parties that
the agreement did not pass the no disadvantage test ~ the agreement was, on balance, less
favourable to employees than the relevant award, the Shop Employees’ (State) Award
(New South Wales). The issne was, therefore, whether passing the agreement was not

contrary to the public interest.

The change in nature of Pizza Hut restaurants from largely eat-in restaurants to
simple shops that sold pizza that would be picked up or delivered had caused problems

for the employer concerned in terms of the conditions offered to workers. Importantly,

{Vic) (2003) 127 Industrial Reports 13, Ross VP allowed the CFMEU a right of intervention where the
union argued that the proposed non-umion ‘agreement’ was not validly made and, hence, not an
“agreement” at al! for the purposes of the .43 limitation. Interestingly, when the Minister for Workplace
Relations tried to appeal that decision, he was denied standing under 5.109 Workplace Relations Act (Cth).

Y Diab Services {Pizza Hut Stores) Agreement 2003 (Australian Industrial Relations Commission per
Duncan SDP, Print PR948852, 2 July 2004 } 1-3.

Y8 piab Services (Pizza Hut Stores} Agreement 2003 (Australian Industrial Relations Commission per
Duncan SDP, Print PR948852, 2 July 2004 ) 1-5.
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the staff employed at the time of the application were already being paid between $37-
$42 less than the award and most other Pizza Hut employees. Adopting this certified
agreement would grant an immediate pay rise and was meant to be the basis of further
negotiations to further regulate conditions. In essence it was characterised as an interim

award,

Despite that, the Commission rejected the agreement. Crucial to the decision was
the union's admission that the agreement, while granting a pay rise, was still less than the
award and an actual comparison between the award and the agreement was never
explained to employees who voted on the agreement. In the view of the Commission,
therefore, any valid majority was not an informed valid majority and so the agreement
should be disallowed.'” The agreement did not pass the no disadvantage test and the

parties were never told so before they voted on the agreement, '2”

In concluding this part of the argument, the present writer raises one final
possibility: if employees are working well and being treated well in a non-union
workplace and they, themselves, do not want a union to negotiate on their behalf, then
should an employer be compelled to negotiate with a union whom nobody wants? The
case that raises that question is Asahi and it is considered in the following chapter for the

purposes of this argument. However, the issue it poses is surely an argument for the

'® See also: Suncorp Metway Staff Pty Limited and GIO Australia Limited (Australian Industrial Relations
Commission per Duncan SDP, Print PR929388, 25 March 2003},

120 See also: Coles Supermarkets Australia Pty Ltd (Australian Industrial Retations Commissicn per Ross
VP, Williams SDP and Smith C, Print T2319, 19 October 2000).
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retention of a non-union bargaining stream, the further cases discussed above
demonstrating that the supporting structures for the no disadvantage test in such a stream

in fact do work effectively.

CONCLUSION:

This Chapter is an argument in favour of the current no disadvantage test, with
only minor amendments to be made in terms of the instrument against which it is judged.
Certainly, the present writer does accept the criticisms of Justice Munro,'?! Judge'* and
Merlo'® that the test is broad. It is a global discretion, which if failed, may be deemed to
have been passed if the second broad discretion of public interest is satisfied. But the
present writer disputes that such a situation neuters the no disadvantage test and robs it of
all effectiveness. Instead, the present writer looks upon the global nature of the test as its
strength. It not only preserves a role for the Commission in the bargaining process, but it
allows the tribunal to operate in a flexible manner — which, it is submitted, is what was

always meant to be. '

2L Justice Munro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” — lecture presented to the members of the Australian Industrial Relations Commission
(2001) 1-24.

122 Tames Judge “Australian Workplace Agreements” (1998) 23 Alternative Law Journal 75-77 at 77,

13 Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Australian Journal of Labour Law 207-235 at 217-219.

124 Refer discussion of the Deakin Settlement in Chapter Four of this thesis and again in this Chapter.
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In further developing the argument in favour of the no disadvantage test, the
present writer emphasises some recently decided cases to show that the Commission’s
approach to the no disadvantage test is both strong as regards employee protection and
flexible. The current writer cannot stress enough that some of the major critics of the no
disadvantage test, namely Judge, but especially Merlo, fail to discuss any cases that
reflect on the test in a positive light.125 [t is submitted such accounts are unnecessarily
negative of the test and in some instances incorrect. For instance, Merlo cites cases, such
as Silver Chain'®® and Greyhound Pioneer,'” as proving that community standards and
leave-entitlements have been abandoned under the current law. However, after actually
reading all those decisions on which Merlo relies, the present writer has demonstrated
that in all cases some entitlement to leave was retained and community standards were, in
fact, acknowledged. Likewise, on reading newer cases, such as cases involving s.170LK
agreements (Subwaymg and Ahrens'®) and those involving unions (Diab Services),™°

there is a strong argument that the Commission (in applying the no disadvantage test)

examines each term of an agreement and the way in which the agreement was negotiated.

%% But, to be fair, James Judges' article was a reasonably specific study, concentrating on one case. In
contrast Merlo provided a roving discussion of the all aspects of the test.

' Sitver Chain Registered Nurses Agreement 1997 (Australian Industrial Relations Commission per Dight
C, Print 51403, 27 May 1997) 1-24.

" Greyhound Pioneer Pry Ltd (Australian Industrial Relations Commission per Gay C, Print P8624, §
February 1998) 1-18.

'8 Bermkuks Pty Ltd Certified Agreement 2003 (Australian Industrial Relations Commission per Deegan C,
Print PR 43124, 28 January 2004) 1-41.

2% Ahrens Engineering Pty Lid (Construction) Certified Agreement 2003 (Australian Industrial Relations
Commission per (’Callaghan SDP, Print PR 943578, 12 February 2004) 1-3.

""" Diab Services (Pizza Hut Stores) Agreement 2003 (Australian industrial Relations Commission per
Duncan SDP, Print PR948§852, 2 July 2004 ) 1-5.
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Further, it will even undertake independent mathematical calculations to ensure not only
that the no disadvantage test is satisfied, but that the processes leading up to any ‘valid
majority’ were substantively fair.™" Justice Munro, in his excellent and (sadly)
unpublished paper also acknowledges numerous examples where the Commission has
utilised the innate flexibility of the no disadvantage test to certify innovative and fair
agreements, The case immediately coming to mind is Wallara Industries.”” The
previously unregulated nature of work in an area in which disabled employees were
ensconced meant that the prerequisite for the no disadvantage test, an award, did not exist
and the test was failed. By relying on the broad public interest to pass the proposed
agreement, regulation of the work in question was facilitated and employment

strengthened.

The only change to the current test that the present writer would advocate is the
adoption of £he position of Richard Marles of the ACTU - to change the benchmark
against which the no disadvantage test is judged from the award to the agreement.' By
so doing, the test would require comparison of the proposed agreement with the actual
terms on which people are employed, rather than just safety net conditions. That
approach should lead to vibrant negotiation of all the monetary and non-monetary

conditions of employment. Where financial considerations, for example, required

3! Many located in the news letter Workplace Express — as referred 10 earlier in this chapter.

2 Wallara Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per
Boulton I, Print $7568, 27 June 2000) 1-5.

133 Richard Marles “Predictions and Premonitions — Individual Contracts...A View of their Future”
conference paper delivered at Queensland Bar Association (Industrial Law Section) Industrial Law
Conference (22 Aprii 2001, Gold Coast, Australia) 1-12.



232

compliance with the old award, rather than the agreement, that would be accommodated

by the Commission’s reliance on ‘public interest.’

The present writer concluded her analysis in this chapter by examining the role of
the unions in the non-union bargaining stream. Whilst acknowledging the worth of
unions, the present writer does support the existence of a non-union stream because,
amongst other things, the Commission ensures that the rights of unions to be heard are
accorded substance, not just form. However, on the issue of union involvement for the
union bargaining stream and for AWAs, the present writer does favour law reform to, for
example, further strengthen the rights of unions. The arguments on those issues are

considered in the following chapters,



Part C:

The Structural Reforms — The Real Problem
for Workers?
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VIiI. CHAPTER SEVEN:

Grafting Individualism onto a Traditionally Collective
System — Is Structural Change the Real Achilles Heel?

In his 1998 article, “The Evolving Industrial Relations Regime: The Federal
System — 1992-1998"' Ludeke noted the change in the Principal Objects of the
Australian industrial legislation. Under the previous statute, the Indusirial Relations Act

1988, the principal object was to provide:*

“...a framework for the prevention and settlemnent of industrial
disputes...”
Whereas the Workplace Relations Act 1996 espouses the provision of:®

“_..a framework for co-gperative workplace relations...”

Ludeke’s marrowy observation was that such “change is not merely a gesture, as may be

”4

seen by reference to some of the principal features of the legislation.”” Basically, in

making that claim, Ludeke was acknowledging that the essemce of the Workplace

! Terry Ludeke “The Evolving Industrial Relations Regime: The Federal System - 1992-1998" (1998) 72
The Australian Law Journal 863-870 at 866-867.

283 Industrial Relasions Act 1988 (Cth).
38.3 Workplace Relations Act 1996 (Cth), (Emphasis added.)

% Terry Ludeke “The Evolving Industrial Relations Regime: The Federal System — 1992-1998™ (1998) 72
The Australian Law Journal 863-870 at 867. (Emphasis added.) See also: Lowise Willans Floyd, “The
Principal Object of the Act (Commentary on 5.3 Workplace Relations Act 1996 (Cth).)” in (Trew,
McCallum and Ross eds) Federal Industrial Law (Butterworths Publishing, Sydney, 2000} 2132 — 2146 at
2137,
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Relations Act 1996 (Cth) is fostering systemic change that colours the entire jurisdiction.
Some of the more positive aspects of legislative change have been discussed in detail in
chapters four through to six of this thesis. Particularly, it has been argued that the basic
move towards enterprise bargaining along with the no disadvantage test has allowed the
Commission to demonstrate how positive and flexible it can be, whilst at the same time

showing how strong a guardian of workers’ rights it still is.

But there are some more concerning aspects of the many fundamental changes
brought together under the yolk of the Workplace Relations Act 1996 {Cth). The
principal objects of the statute go on, in s.3(c), to declare that employers should be able to
“choose the most appropriate form of agreement for their particular circumstances,
whether or not that form is provided for by this act.” The legislation also introduces a
new type of individual agreement, the AWA or Australian Workplace Agreement, that is
administered by the new body, the Office of Employment Advocate, rather than being
certified by the Commission. The combined effect of those developments is, of course,
to raise questions as to the relevance of the Commission in some circumstances.
Likewise, there are questions as to the relevance of unions and their rights to be
bargained with - even in the union bargaining stream. All-in-all, the Workplace
Relations Act 1996 (Cth) has made Australian labour law more individualistic than it is
has been before, and underlying that change, acceptance of the notion of the vulnerability
of workers (discussed in chapter two of this thesis and long accepted as a basic premise

of Australian labour law) is also being challenged.
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Part C of this doctoral essay analyses those latter, further structural changes (to
unions and as regards AWAs) to advance one of the major arguments of this thesis,
namely: that the real weakness in the no disadvantage ftest comes not from the
discretionary nature of the test, but rather from the changes to the traditional systemic
worker protections on which the no disadvantage rtest relies. As noted in chapter one of
this thesis, the “rock solid guarantee” was limited.® It was a promise not to “cause a cut
in the take-home pay of Australian workers.” Other conditions of employment and the
key structural features of the Australian system were outside its grasp. In fact, chillingly
some might say, the speech in which the ‘guarantee’ was given actually championed
extensive structural change. This chapter, chapter seven, examines the changes to the
role of unions, particularly so far as that relates to the union certified bargaining stream.
The following chapter, chapter eight, deals with the major structoral change which is new
to the Australian system — namely the advent of Australian Workplace Agreements
(AWASs) which are administered by the Office of Employment Advocate and not certified
by the Commission. They are the first ever individual agreements sanctioned under the
Australian legislation. Following such analysis, it is argued that the precarious position
of unions in the union bargaining stream and the secretive operation of the Office of
Employment Advocate as regards AWAs is cause for concern. They cast doubt on the

effectiveness of the no disadvantage test and merit law reforrn.6

3 Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, § January 1996) 1-9 at 5. (Copy supplied by Prime Minister's Office and on file with
author). This speech was discussed in depth in Chapter One of this thesis.

® In the context of discussing Ludeke's article, it is interesting to note that one further consequence of the
declining jurisdiction and role of the Commission concerns the notion of the general public interest.
Obviously, public interest is relevant to the operation of the ne disadvantage test, and the present writer
applauds that. But, it will be recalled from the discussion of the Deakin Settlement in Chapter Three, that
the Commission has considered the general public interest in making many of its decisions. Lessening the
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The Declining Role of Trade Unions

The point has been made throughout this thesis that the Australian system is a
hybrid system. While enterprise bargaining, per se, might represent the positive
manifestation of that hybrid, there are further consequences of recent legislative change
that are still unfolding. Those consequences are particularly interesting for unions. The
inherently collectivist unions are adapting to an environment that champions
individualism. That is no easy fit, in itself, and it has been made harder by the abolition
by the Workplace Relations Act 1996 (Cth) of trade union preference. Under s.122 of the
former Industrial Relations Act 1988 (Cth), unionists were preferred in engagement and
retention of employment. This provision had the effect of fostering unionism and giving
unions an enshrined place in our system. In place of that latter protection for unions, the
Workplace Relations Act 1996 (Cth) contains the Part XA — Freedom of Association
provisions — which embrace both the freedom to join and significantly the freedom not 1o
Join unions.  One of the issues that has been litigated under the broad banner of the
freedom of association legislation is the meaning of unionism and whether there is an

obligation on employers to bargain with particular unions. Recent case law is at odds on

relevance and jurisdiction of the Commission also means, therefore, that the general public interest has
decreasing significance in broader industrial decision making. That issue goes beyond the scope of this
thesis, but for an interesting perspective see: Terry Ludeke “The Evolving Industrial Relations Regime:
The Federal System — 1992-1998" (1998} 72 Australien Law Journal 863-870 at 864-867. Ludeke
probably overstates the problem as the law presently stands, but the question is interesting should the role
of the Commission lessen further. It is re-iterated that the immediate concern of this thesis is the actual
lessening of the rcle of the Commission and the effect that has on the no disadvantage test. That is
discussed in this chapter and following.



237

that question. In Australian Workers” Union v BHP Iron Ore Pty Ltd,” Justice Kenny of
the Federal Court held that a refusal to bargain with unions was not a breach of freedom
of association laws and that unionism meant no more than the right to hold a union ticker
— trrespective of what industrial function the union had left. The subsequent competing
single Federal Court judge decision of Justice North in Belandra® may provide a way
around that problem. But the cases raise a genuine question as to how effective a no
disadvantage test can be in a union bargaining stream, if unions can just be ignored.
The following is an analysis of the freedom of association provisions of the Workplace
Relations Act 1996 (Cth) and their effect on the position of unions in the union
bargaining stream. That analysis is used ultimately as the basis of an argument for law
reform (to make the no disadvantage test more effective in this context). The analysis of
this issue is enhanced by examining the earlier decisions of the Commission under the
original enterprise bargaining provisions of the former Industrial Relations Act 1988
(Cth), namely: Asahi Diamond Industrial Australia Pty Limited and Automotive, Food,
Metals and Engineering Union of Australia Pty Limited® and Australian Manufacturing

Workers’ Union and Others v Alcoa of Australia Limited and Others™ Although the

7 Australian Workers' Union v BHP Iron-Ore Pty Lid (2001) 102 Industrial Rezports 410-480 (per Kenny
I3. Such was the final decision in a series of decisions: BHP Iron-Ore Pty Ltd v Australian Workers® Union
and Others (2000} 97 Industrial Reports 266-292 (Full Court, Federal Court per Black CJ, Beaumont and
Ryan I1); and Australian Workers’ Union and Others v BHP Iron-Ore Pty Lid (2000) 96 Industrial Reports
422.448 (per Gray J).

8 Australian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reporis 165-239
(per North 1).

Y Asahi Test Case, March 1995 ~ Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995} 59 Industrial Reporss 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P; Ress VP, McIntyre VP; MacBean SDP; and McDenald C).

0 Austratian Manufacturing Workers’ Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission - O’Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C).
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latter case was heralded by unions as “the story of how seventy five workers defeated the
world’s most powerful mining company’s campaign to crush the unions,”'" it effectively
signalled the importance of the structural trade union supports — preference and the
largely unfertered arbitration power — to the unions’ survival. Indeed, the combined
effect of the decisions serves as a prelude to the issues litigated and being determined
today. No longer do those structural supports exist. The only real ‘crutch’ for unions is
the notion of freedom of association. And that begs the question of where unions stand.
The further interesting part of such analysis is to acknowledge that the Labor Party
Industrial Relations Reform Act “paved the way for” the system we have today, yet the

seeds of the problems now faced by unions could have laid in that very act.'?

' This phrase is, in fact, the subtitle of the book: Patrick Gorman Weipa: Where Australian Unions Drew
their ‘Line in the Sand’ with CRA (Published by the Weipa Industrial Site Committee and distributed on
their behalf by the national office of the Construction, Forestry Mining and Energy Union {CFMEL)
Mining and Energy Division, Sydney, 1996} 1-57.

‘2 Terry Ludeke “The Evolving Industrial Relations Regime: The Federal System — 1992-1998" (1998) 72
The Australian Law Journal 863-870 at 865. In fact Ludeke quotes at length (at 864) former Prime
Minister Paul Kealing as to the policy direction: “Let me describe the model of industrial relations we are
working towards. It is a model which places primary emphasis on bargaining at the workplace level within
a framework of minimum standards provided by arbitral tribunals. It is a model under which compulsorily
arbitrated awards and arbitrated wage increases would be there only as a safety net...Qver time, the safety
net weuld inevitably become simpler. We would have fewer awards, with fewer clauses... We would have
an Industrial Relations Commission which helped employers and employees reach bargains, which kept the
safety net in good repair, which advised Government and the parties of emerging difficulties and possible
improvements, but which would rarely have to use its compulsory arbitral powers. Instead parties would
be expected to bargain in good faith... We need to find a way of extending the coverage of agreements from
being add-ons to awards, as they sometimes are today, to being full substitutes for awards.”
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The forerunner disputes & their significance to present issues:

Asahi Diamond Industrial Australia Pty Ltd v Automotive Food Metals and Engineering

.13
Iinion:

The Full Bench decision involved an appeal against an order of Commissioner
Hodder, pursuant to 5.170QK of the former Industrial Relations Act 1988 (Cth), that the
employer, Asahi, “shall negotiate in good faith” with the Automotive, Food, Metals and
Engineering Union (AFMEU)." Section 170QK was a provision which elaborated the
types of order that could be made under s.111(1)(t), such latter provision affording the
Commission a power to make orders necessary for the expedient determination of an
industrial cispute, In particular, s.170QK(2)(a) stated that such s.111 orders can be made
“for the purpose of ensuring that the parties negotiating an agreement...do so in good

faith.” "

The order was appealed by the company, Asahi, supported by the Commonwealth

Government; the state governments of Victoria, New South Wales, South Australia,

13 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Feod,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P, Ross VP; Mclntyre VP; MacBean SDF; and McDonald C).

1% Automotive, Food, Metals and Engineering Union v Asahi Diamond Industrial Australia Pty Limited
(Print L7818, decision; and Print 7819, order — 19 December 1994 -- Australian Industrial Relations
Commission per Hodder C).

'S Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 [ndustrial Reports 385 — 429 at 423. (Full Bench, Australian
Industrial Relations Commission per ' Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald
C). As the issue had been raised in the Full Bench hearing, the Full Bench ultimately decided that s.170QK
*does not confer any power.”
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Western Australia, Tasmania and the Northern Territory; the Australian Chamber of
Commerce and Industry (ACCI); the Business Council of Australia (BCA); and the
Australian Chamber of Manufacturers (ACM). Only the actual union, the AFMEU,

supported by the Australian Council of Trade Unions (ACTU) defended the order.'®

In what has been called “a strong rebuke”" to the Commissioner at first instance,
the Full Bench allowed the appeal. The facts of the case were telling in that decision.
Asahi was bound by the Metal Industry Award E984,i8 to which the AFMEU was
respondent along with a number of other trade unions. The AFMEU had no members at
Asahi, despite having visited the Asahi workplace four times and attempting to recruit the
employees. Such visits had been facilitated by Asahi and there was no evidence that
Asahi had coerced its employees not to join the union. There was no evidence of
disharmony at the Asahi workplace and no employees had ever called upon the union for

assistance. From 1980-1983, Asahi had not had involvement with the unions.'’ Despite

'® Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 ~ 429 (Full Bench, Australian Industrial
Relations Commission per O’ Connor P; Ross VP; Mclatyre VP; MacBean SDP; and McDonald C) at 388.

"7 Richard Naughton “Bargaining in Good Faith — The Asahi Decision” (1995) 8 Austrafian Journal of
Labour Law 166 — 168 at 166, Indeed, that was the effect of the decision (see also, for example, Asahi Test
Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food, Metals and
Engineering Union (1995) 39 Industrial Reports 385 — 429 (Full Bench, Australian Industrial Relations
Commission per O’ Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald ). The Full Bench
was, however, gracious enough to acknowledge that the Comumissioner at first instance was confronted by a
difficult task interpreting the fledgling enterprise bargaining provisions (at 389).

18 They are a party pursuant to section 149(1)(f) Industrial Relations Act 1988 — refer: Asahi Test Case,
March 1995 - Asahi Diamond Industrial Australia Pty Limited v Automotive, Food, Metals and
Engineering Union (1995) 59 Industrial Reports 385 ~ 429 (Full Bench, Australian Industrial Relations
Commission per O’Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald C) at 410,

Y Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P, Ross VP; McIntyre VP; MacBean SDP; and McDonald C) at 410-
411, 392 et seq.
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all of those factors, the union wanted to compel Asahi to negotiate for an enterprise

agreement.

Treating the matter as a test case, given that it raised a matter of “fundamental
importance to the Commission’s powers and the operation of the Act,"?® the Full Bench
found that the Commission had no power to force parties to negotiate, in circumstances
where those parties did not wish to negotiate. Commissioner Hodder, was, therefore, in
error in ordering the parties to “negotiate in good faith;” in fact, according to the Full
Bench, even had such powers existed, the making of the order would have been an error
in the exercise of discretion in the circumstances of this case (ie the lack of union

involvement at Asahi, as outlined above:).21

The Full Bench gave two reasons for its decision.”” The first stemmed from the
changing nature from the Australian Industrial Relations system. Unlike the compulsory

arbitration system, the bargaining regime was w)lmm’zry.23 The parties, themselves,

2 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995} 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P, Ross VP, Mclntyre VP; MacBean SDP; and McDonald C) at 389 -
this is despite the fact the matter was not referred to the Commission under 5.107 Industrial Relations Act
1988 (Cth).

M Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pry Limited v Automotive, Food,
Metais and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; Ross VF; Mclntyre VP; MacBean SDP; and McDonald C) at 427-
428,

 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Meials and Engineering Union (1995) 59 Industrial Reports 385 - 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; Ross VP; Mclntyre VP, MacBean SDP; and McDonald C) at 420
et seq.

% Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 - 429 (Full Bench, Australian Industrial
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were to take responsibility for their own industrial relations and the terms and conditions

of employment relevant to their workplace >

Consequently, the Commission was to
adopt a facilitative, rather than interventionist approach.® The second reason for
allowing the appeal went to the definition of the word, “negotiate.” According to the Full
Bench, “negotiation normally involves the making of concessions so as to achieve an

agreement.””*

A facilitative Commission, therefore, cannot force parties to make
concessions, especially in circumstances where they do not wish to reach an agreement at

all.”” In making this latter finding, the Full Bench was reaffirming its earlier conclusion

in the Australian Broadcasting Commission Case.”® In accordance with its findings, the

Relations Commission per O'Conner P; Ross VP; Mclntyre VP; MacBean SDP; and McDonald C) at 420-
421,

™ Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per G"Conner P; Ross VP; Mclntyre VP; MacBean SDP; and McDonald C) at 420-
422. The Bench was quoting, in particular, the Secand Reading Speech in the Senate for the Industrial
Relations Reform Bill (Senate Hansard Commonwealth of Australia Parliamentary Debates 24 November
1993 at 3580}). Such debate referred to flexibility and productivity growth flowing from a partnership
between employer and employee: “In short, employers, employees and their unions are encouraged to
negotiate their own agreements — with less reliance placed on third party intervention by the industrial
Relations Commission.” This notion was discussed at length in Chapter Four of this thesis.

B Asahi Test Case, March 1995 - Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 - 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; Ross VP; Mclmyre VP; MacBean SDP; and McDonald C) at 422,

* Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per ’Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald C) at 422,

I Asahi Test Case, March 1995 - Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P, Ross VP; McIntyre VP, MacBean SDP; and McDonald C) at 422,
The Full Bench relied on the earlier milestone decision, the Appeal by the Public Sector, Professional,
Scientific, Research, Technical, Communications, Aviation and Broadcasting Union v Australian
Broadeasting Commission {Australian Broadcasting Corporation Case) (Australian Industrial Relations
Commission, Full Bench (O’Connor P, Ross VP, Acton DP, Merriman C, and Harrison C) 31 August 1994
Print 14605): “Whilst the Commission’s role is to facilitate an agreement this should not involve requiring
that concessions be made by a negotiating party.”

% Appeal by the Public Sector, Professional, Scientific, Research, Technical, Communications, Aviation
and Broadcasting Union v Australian Broadcasting Commission (Australian Broadcasting Corporation
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Full Bench ordered the parties to “meet and confer” as to the matters in dispute between

them.

The broader significance of the Asahi decision underlines the changing role of the
Commission and unions in an enterprise bargaining system and, more importantly in the
view of this writer, embeds the importance of the underlying arbitral structure to the
survival of both of these institutions. The unions did have a new role indeed and awards

were only a safety net, but both of these bodies were still firmly in place.

In the course of submissions in Asahi, the issue of wonton refusal to negotiate had
been raised. In other words, if there was no compulsion to negotiate, could not one party
walk away from negotiations simply because they did not get an order they liked? If such
was the case, how would that ever amount to effective bargaining? In dealing with such
quandary, emphasis was placed on the fact that legitimate claims could still be

compulsorily pursued through the arbitral award-making process.”> In acknowledging

Case) {Australian Industrial Relations Commission, Full Bench (O’Connor P, Ross VP, Acton DP,
Merriman C, and Harrison C, Print L4603, ) 31 August 1994).

¥ Interesting rejoinder (between counsel for the Appellant, Mr West, and Vice President Ross) on this
question was extracted in Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited
v Automotive, Food, Metals and Engineering Union (1995) 59 Industrial Reports 385 - 429 (Full Bench,
Australian Industrial Relations Commission per O’Connor P; Ross VP; Mclntyre VP; McBean SDP; and
McDonald C) at 390-391, where Ross VP asks: “...(If)...the employer.. does not like (the) order, do they
then just say ‘we do not want to participate in the negotiations any more’ and therefore the order is
null?...S0, in effect, a party can determine by whether or not they participate in negotiations, whether an
order has any impact at all? To this, West replies: *...the Commission has no less power now than it had
before Part VIB was put in the Act. This Commission has ail of its plenary powers in conciliation and
arbitration.. . If...there is no agreement possibly because the purties will not agree, then the way around
that is te come back to the Commission reformulate the process and seek an award....(There) is no
question of any employee suffering anything at all...” (Emphasis added).
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that the Commission was only a supporting safety net or facilitator in bargaining, the

Commission insisted such a finding was reasonable:*°

“We should, in the light of some of the submissions in this appeal, say
that we see nothing inappropriate in the Act not making negotiation
compulsory (assuming, for the moment, that it were possible to do so).
Our main reason for this view is that the award system remains in
place 10 regulate the wages and conditions of employees to the extent
that they are not covered by an agreement. Award wages and
conditions are, from time to time, adjusted in accordance with the Act
and the Commission’s principles.

Section 90AA (2) requires the Commission, in performing its functions
under Part VI - Dispute Prevention and Settlement and Part VIC — Paid
Rates Awards, to ensure, as far as it can, that the system of awards
provides for secure, relevant and consistent wages and conditicns of
employment...Another reason for owr view that there is nothing
inappropriate in the Act not making negotiation compulsory is that,
subject to the provisions of the Act, a union may be able to take
industrial action that is protected action to try and persuade an
employer to negotiate...”(Emphasis added)™

The other matter of broader importance raised in Asahi went to the changing role
of trade unions. In arguing for an order compelling negotiation, the AFMEU and the
ACTU highlighted the fact that the Australian system, although evolving, remained

nonetheless a collective system.” As such there was still a place for the encouragement

0 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; Ross VP, McIntyre VP; MacBean SDP; and McDonald Cj at 422-
433,

3 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Py Limited v Automotive, Food,
Metals and Engineering Union (1995) 39 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald C). The
Commission refers to the repartee between Commissioner Ross and the lawyer for Asahi, Mr Adrian Wes:
QC. Ross VP raises specifically the point that if a party does not like a Commission order, then such party
can effectively nullify the order by refusing to negotiate if there is no compulsion to negotiate. Mr West
relies on the arbitral powers of the Commission to note that such not oceur. On that point, refer also: Ron
McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws” (2002} 57
Relations Industrielles 225-249 at 231.

2 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995} 59 Industrial Reports 385 - 429 (Full Bench, Australian Industrial
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of trade unionism. Particularly, the unions represented past, present and future members
and could make demands against employers, even when no union members currently
were employed at the particular workplace. In advancing this argument, the unions relied
on two authorities instructive of the award system: Burwood Cinemas Lid v Australian
Theatrical ad Amusement Employees Association® and The Metal Trades Employers and

** The combined effect of

Others v The Amalgamated Engineering Union and Others.
those decisions was that unions were a party principal to industrial disputes and awards
under Australian industrial relations legislation; and those awards would govern the

conditions of all Australian workers so as to insure against the undermining of fair

conditions of employment by cheap non-union labour.*® As Professor McCallum would

Relations Comimission per O’Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald C) at 407
et seq.

3 Burwood Cinema Limited v The Australian Theatrical Amusement Emplovees’ Association (1925) 35
Commonwealth law Reparts 528.

3 Metal Trades Employers v The Amalgamated Engineering Union (1935) 54 Commonwealth Law Reporis
387,

35 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1993) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
- Relations Commission per O’Connor P; Ross VP, McIntyre VP; MacBean SDP; and McDonald C) at 418-
419. The court summarised that the effect of both of these decisions had been noted by Gibbs CT in R v
Cohen; Ex parte The Attorney General for the State of Queensland and Others (1983) Commonwealth Law
Reports 331 at 336-337. “In Burwood..., it was held that the delivery of a log by an organisation of
employees in a particelar industry on employers in that industry who do not employ any members of that
organisation, may create a dispute between the organisation and the employers as to the wages and
conditions of the members of the organisation if and when they are employed. The principle was extended
in Metal Trades..., where it was held that a dispute may be raised by an organisation of employees in an
industry with employers in that industry who employ none of its members as to the conditions on which
they employ persons who are not members of the organisation. That decision rested on the principle that
(the interest which an organisation of employees possesses in the establishment or maintenance of
industrial conditiors for its members gives a foundation for an attempt on its part to prevent employers
employing anyone on less favourable terms)...”
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one day describe it, under the award system, unions represented the interests of the entire

working class.*

In rejecting the union argument, the Full Bench drew a sharp distinction between
the role of unions under the award system and their changing role under the new
bargaining laws. Burwood and Metal Trades were said to be irrelevant — they dealt with
award making and not with agreement making under the new enterprise bargaining
provisions of the act. The latter type of agreement is specific to a particular enterprise
only.”’ So, just as the Commission and the award system was relegated to being and
maintaining a safety net, so t0o, now, were trade unions. They were instrumental in the
establishment of the safety net across an industry, but not instrumental in the
determination of enterprise bargains — which are the actual terms governing the

employment relationship.

Because the court looked upon the decision as a test case, it is important to note,
briefly, some of the general principles established in Asahi. The Commission stated that
its powers under section 170QK were part of its conciliatory powers. Orders would be

made under the section where doing so was in accordance with the objects of the act

% Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249 at 231.

37 Asahi Test Case, March 1995 — Asahi Diamond Industrigl Australia Pry Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P; Ross VP; Mclntyre VP; MacBean SDP; and McDonald C) at 419,



247

(which embraced a level of bargaining); taking into account the conduct of the parties
(for example their honesty and reasonableness ¢f. 5.170QK(3)): and such factors as:*
(a) whether or not any of the employees at the workplace are members of
the union seeking orders;
(b) where such a union has members, the degree to which the relevant
employees are unionised;
(c) whether or not there is a history of union involvement at the
workplace;
(d) the wishes of the employees;
(b) the attitude of the employer;
{(c) whether there is any jurisdictional impediment to the certification of
an agreement, such as the absence of a court finding;

(d) whether a bargaining period has been notified under s.170PD.

Orders requiring a person to do something “in good faith™ should not be made because
such do not make clear what the person subject to the order is required to do. Instead
s.170QK requires an order to specify clearly what a person must do in order to meet the

section’s requirement of negotiating in good faith.

3 Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (1995) 59 Industrial Reports 385 - 429 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; Ross VP, Mclntyre VIP; MacBean SDP: and McDonald C) at 427,

¥ Asahi Test Case, March 1995 — Asahi Diamond Industrial Australia Pty Limited v Automotive, Food,
Metals and Engineering Union (19953} 59 Industrial Reports 385 — 429 (Full Bench, Australian Industrial
Relations Commission per O’Connor P; Ross VP; McIntyre VP; MacBean SDP; and McDonald C) at 427.
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In his case note, “Bargaining in Good Faith — The Asahi Decision,”* Naughton
made the point that the Asahi decision was a rather narrow interpretation of the
Commission’s good faith bargaining jurisdiction. While he agreed with the decision of
the full bench to overrule Commissioner Hodder, Naughton questioned whether the same
result could not have been reached with the broader reasoning, namely, that there was a
power to order parties to negotiate, but the discretion to make such orders was wrongly
exercised in this case. Basically, Naughton argued that the definition of ‘negotiate’
adopted by the full court “is not borne out in most dictionary definitions of the (word)
‘negotiate.””*! Had the full court retained a discretion to order parties to negotiate, such
would have involved a consideration of the objects of the act and whether or not the order
was likely to facilitate an agreement. By taking into account the factors listed above
(such as the presence or otherwise of umion members at the place of work),
Commissioner Hodder’s decision was still untenable. (For example, the absence of union
members meant it would not be certain on whose behalf the union was negotiating.) But,

the power would have been open for use and interpretation at a future time.

Nauthon’s view - that Asahi was a narrow interpretation of the law - was later
supported by Professor Ron McCallum in his article, “Trade Union Recognition and

Australia’s Neo-Liberal Voluntary Bargaining Laws.”* However, Professor McCallum

* Richard Naughton, “Bargaining in Good Faith — The Asahi Decision” (1995) 8 Australian Journal of
Labour Law 166 — 168.

*! Richard Naughton “Bargaining in Good Faith — The Asahi Decision™ (1995) 8 Australian Journal of
Labour Law 166-168 at 167.

*2 Ror McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002 57 Relations Industrielles 225-249 at 236.
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was less inclined to criticise the AFMEU than either Naughton {or the present writer).
Rather, his exclusive concern with Asahi was its discarding of any legal mechanism to
mandate bargaining. By so doing, the case opened the door for anti-union employers to
refuse to bargain with a union that was acrually supported by employvees. McCallum, one
gathers, regards the original bargaining provisions as a somewhat naive attermpt to graft
Amercian-style ideas of decentralisation onto the Australian system, without realising the

complexity of that task:*

“In my view, the Keating Government and the trade union movement
did not squarely face the issue of anti-union employers refusing to
bargain with trade unions. More importantly, they did not appreciate
that trade wnjon bargaining at the level of the employing undertaking
was of a different juridicial nature from obtaining award coverage
through an industry-wide arbitrated settlement by the federal
Commission. In the United States and Canada, for example, collective
bargaining almost always occurs between the employing undertaking
and the local union whose members are employed at the undertaking.
In Australia, on the other hand, the local union does not exist and the
trade unions, which are registered on an industrial and/or occupational
basis, are juridicially ill-equipped to engage in collective bargaining at
the level of the enterprise.”

So, to McCallum, the bargaining provisions left unions vulnerable to being
ignored and, even if they were not, their industry-based organisational structure was a
mismatch for the new enterprise-based system. The only protection offered by the
legislation, as he saw it, was the fact the Commission could still make market rates

awards, and the fact that “trade unions with award coverage of the employees could

# Ron McCallum “Trade Union Recogpition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249 at 235,
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intervene in certification proceedings before the federal Commission and argue that

certification should be withheld."*

Australian Manufacturing Workers’ Union and Others v Alcoa of Australia Limited and

Others®

Facts:

In this case, the Commission considered a system of employment in which
employees were effectively paid in accordance with their decision whether or not to
bargain collectively for terms of employment or to sign an individual contract. The
evidence was that employees remaining on an award and having their conditions settled
collectively by a union were paid less than a contract employee even when such award
employee was equally, or sometimes more, competent,*® One of the more troubling
examples of this conduct (of the many supplied) involved a trainer, Mr Rutherford, who
was paid less than the apprentices whom he trained simply because he remained on the

award system and the apprentices accepted the offer of contract employment.*’ That the

# Ron McCallum “Trade Union Recognition and Australia's Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industriglles 225-249 at 234-235,

5 Australian Manufacturing Workers’ Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O”Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C).

% Ample evidence of this is found in the judgment at Australian Manufacturing Workers' Union and
Others v Alcoa of Australia Limited and Others (1996) 63 Industrial Reports 138 — 193 (Full Bench,
Australian Industrial Relations Commission per (’Connor P; MacBean and Polites SDPP; Harrison DP;
Merriman C) at 177- 189. One telling example is discussed further in the body of the text of this chapter.

77 Australian Manufacturing Workers” Union and Others v Alcoa of Australia Limited and Others {1996)
63 Industrial Reports 138 - 193 (Full Bench, Australian Industrial Relations Commission per O'Connor F;
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issue went to the nature of the Australian labour law system, and whether arbitration
remained its centre piece, was borne out by the questions asked of Comalco witnesses by
the Bench during the hearing of the dispute. In regard to the trainer, the President of the
AIRC asked: “...The reason that that situation exists is because Mr Rutherford has
chosen to stay on the award system?” To this, the witness replied; “That is correct, your
Honour.”® Elsewhere in proceedings in relation to another example of disparity of pay
between award and contract workers, the President enquired: “So it is only the system
that creates the lack of value, not the people?” The witness agreed: “The two systems

»149

dictate what pay each will receive within the systems.”" Another Comalco witness even

colourfully exclaimed: “There can be excellent employees within a two party
5550

relationship and a collective...and there can be very grotty employees within both...

In other words, choice of system was the determinative of salary — ability was irrelevant.

The reason why Comalco placed such value on contract employment {with
dispute reference to an internal arbiter and not the AIRC) was a recurrent theme of

witness testimony. There was said to be a new and heightened trust between the

MacBean and Polites SDPP; Harrison DP; Merriman C) at 184 - the discussion of the payment of the
trainer, Mr Rutherford.

* Transcript quoted in judgment at Australian Manufacturing Workers' Union and Others v Alcoa of
Australia Limited and Others (1996) 63 Industrial Reports 138 ~ 193 (Full Bench, Australian Industrial
Relations Commisston per (O’ Connor P; MacBean and Polites SDPP; Harrison DP; Merriman C) at 183,
185.

* Transcript quoted in judgment at Austratian Manufacturing Workers’ Union and Others v Alcoa of
Australia Limited and Others (1996) 63 Industrial Reports 138 ~ 193 (Pull Bench, Australian Industrial
Relations Commission per O'Connor P; MacBean and Polites SDPP: Harrison DP; Merriman C) at 183.

¢ Transcript quoted in judgment at Australian Manufacturing Workers' Union and Others v Alcoa of
Australia Limited and Others (1996) 63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; MacBean and Polites SDPP; Harrison DP; Merriman C) at 179.
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employee and the company once a contract was signed. This was a contrast to the
arbitration system, which was said to be inherently adversarial. Although it was
acknowledged by Comalco witnesses that change was possible through that centralised
system, its regulatory processes were said to make that change more costly and slow over
time. Witnesses were adamant that the arbitration collective system failed to take into
account individual styles and talents. Contracts were for the company, therefore, a
“qualitatively different work methodology” that could be melded to the particular needs
of the corporation — and its staff.”' The corporation’s witnesses pointed to their New
Zealand operations as a particularly successful example of this*> Yet curiously, even
disturbingly, in the view of the present writer, none of those witnesses were able to
bring to the Commission’s attention evidence that these individual contracts of
employment — so essential to the wutilisation of individual employee talents — were
actually negotiated with any employee. For all the world it appeared that the identical

. 53
contract was given to each one!

In this context it is important to note that Comalco’s zealous support of contract
employment was (subsequent to the determination of this case) reflected by their

commissioning of the Hon JT Ludeke to write a book on the worth of contracts as an

U Austratian Manufacturing Workers® Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’ Connor P,
MacBean and Polites SDPP; Harrison DP; Merriman C) at 171 et seq.

2 Australian Manufacturing Workers® Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P,
MacBean and Polites SDPP; Harrison DP; Merriman C) at 171.

53 Compare: Australian Marufacturing Workers' Union and Others v Alcoa of Australia Limited and
Others (1996) 63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission
per O'Connor P, MacBean and Polites SDPP; Harrison DP; Merriman C) at 161 et seq, in particular 163.
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employment instrument: The Line in the Sand: The Long Road to Staff Employment in
Comalco.™ Ludeke’s study added two important dimensions to the present analysis.
First, Comalco rejected that contracts were being used as a method of deunicnising
workplaces. Instead, corporate officials maintained that employees could freely choose
between unions and the company to understand their interests; and that there was, in fact,
no imbalance of power between the company and its employees — the company being
willing to earn trust.” Secondly, Ludeke notes something which, in the view of the
present writer, cannot be understated as it may well amount to the ‘“chink” in the
“protective armour” of contract employment. Comalco prided itself on having engaged
management experts and behavioural consultants, such as Sir Roderick Carnegie, to
review its workplace relations and the importance of increasing employee job satisfaction
and, therefore, the profitability of the company over time.® The observations of one

former CRA human resources executive are poignant:>’

“..{We) found that our approach demanded very high gquality
management and a very substantial investment of resources by the
company to develop the skills and knowledge of our managers. It
required a different management style from traditional command and
control. Managers had to let go control to allow their team members to
do the right work. They had to become builders and shapers, rather
than controllers and directors.”

% Terry Ludeke The Line in the Sand: The Long Road to Staff Employment in Comalco (Wilkinson Books
Melbourne, 1996) 1-170.

% Terry Ludeke The Line in the Sand: The Long Road to Staff Employment in Comaico (Wilkinson Books,
Melbourne, 1996) 1-170 at 3.

5 Terry Ludeke The Line in the Sand: The Long Road to Staff Employment in Comalco (Wilkinson Books
Melbourne, 1996) 1-170 at 7-8, 13-14.

3" Terry Ludeke The Line in the Sand: The Long Road to Staff Employment in Comalco (Wilkinson Books
Melbourne, 1996) 1-170 at 13-14.
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The trouble with this observation is obvious: what happens to the employees of
those companies offering only contract employment in circumstances where there is

neither the will nor the funding to hone management’s insight and trust?

It is also interesting to note that the union, in this case, was not intransigent. The
evidence was that the bargaining process for the enterprise bargain was efficient.”®
However, the evidence also disclosed “a reluctance by the Unions, in the period leading
up to the breakdown over enterprise bargaining in April 1994, to recognise the need to
adopt greater flexibility at the workplace.™ Such reluctance, according to one witness,
was demonstrated by demarcation disputes — protests over which union would supply

workmen to effect even relatively minor changes.*
Decision:

This case was decided under the former Industrial Relations Act 1988 (Cth),

under which: trade unions were afforded preference (s.121); the arbitration powers of

% Australian Manufacturing Workers’ Union and Others v Alcoa of Australia Limited and Others {1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C) at 146-147,

5 Australian Muanufacturing Workers' Union and Others v Alcoa of Australia Limited and Others {1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C) at 149.

% Australian Manufacturing Workers' Union and Others v Alcoa of Australia Limited and Others {1996}
63 Industrial Reports 138 ~ 192 (Full Bench, Australian Industrial Relations Cormmission per O°Comnor P;
MacBean and Polites SDPP; Harrison DP; Memriman C) at 149. Further evidence of demarcation disputes
at Weipza was discussed in: Patrick Gorman Weipa: Where Australian Unions Drew their Line in the Sand
with CRA {published by the Weipa Industrial Site Commiitee and distributed on their behalf by the national
office of the Construction Forestry Mining and Energy Union (CFMEU) Mining Division, Sydney, 1999)
1-57 at 13 — 14, {and x, xi, xii}.
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the AIRC were not limited:* and the principal objects, whilst encouraging bargaining,
still provided a system for the prevention and settlement of industrial disputes (5.3).%
Relying heavily on those systemic protections, which gave unions and the Commission
an enshrined place,” the Commission found the Company’s system of wage fixation
invalid. In a passage, which is worth quoting at length, the Commission explained the
basic hybrid nature of the Australian system. There was scope for bargaining, but (at
least under the Industrial Relations Act 1988} the iraditional collectives were still firmly
entrenched, and those remaining within their embrace were not to be discriminated
against.‘“

“This policy, we conclude, is unfair and discriminates against the award
employees concerned based solely on their choice to enter into
collective bargaining through their respective union, rather than
“pegotiate” one to one on the basis of the Company’s two party staff
system. A policy which holds that employees who are members of
unions must, as a group, be discriminated against on the grounds that
they wish to be represented by their union in collective bargaining, is
inconsistent with the Act,

The recent amendments made in the Reform Act have, as a central
plank, a framework for collective bargaining between parties to an
industrial dispute arnd, as we have already concluded, the present Act is
based on a system of collective regulation in which registered
organisations of employers and employees acting as party principal
are an integral part of the collective processes which operate under the
Act.

® Compare s.89A Workplace Relations Act 1996 (Cth), discussed herein and also in chapter four of this
thesis.

% See discussion earlier in this chapter.

53 Australian Manufacturing Workers' Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’ Cennor P;
MacBean and Polites SDPP; Harrison DP; Marriman C) at 154 — 157, where the main sections relied on to
give the court jurisdiction were set out and discussed. ~ Whilst the objects underlined the importance of
facilitating bargaining at the workplace level (see sections 3(a) and section L70LA), the importance of
awards as a vital safety net was evergreen — section 3(e), 88A(a), 0AA Industrial Relations Act 1988
(Cth).

% Australian Manufacturing Workers' Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industricl Reports 138 - 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P,
MacBean and Polites SDPP; Harrison DP; Merriman C) at 180-181.
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...The Company’s policy, as we have stated earlier in cur decision, is
“inconsistent with the central role that registered unions are given
under the IR Act in the prevention and seftlement of industrial
disputes” and the implied obligations to bargain collectively in good
faith. There is a statwrory obligation under the Act for the Commission
to encourage the organisation of registered bodies and facilitating the
development of such organisations {s 3(e)).” [Emphasis added].

There is also an obligation on the Commission in the performance of
its functions to ensure that labour standards meet Australia’s
international obligarions. Such an obligation is contained in s 3 (b)(ii)
of the objects...and the specific obligations themselves are found in the
Schedules to the Act. In the particular circumstances of this case, the
relevant international obligations are set out in Sch 16 to the Act
concerning the Convention entitled, “The Application of the Principles
of the Right to Organise and to Bargain Collectively”. In deciding this
matter, we have had regard to these obligations and, in particular, to Art
1 and 4 of the Convention. The decision in this manner will therefore
ensure that the statutory cbligations contained in s 3 (b)(ii) of the
objects and s 20AA have been met.

Section 90AA of the Act has been reproduced earlier in these reasons
for decision. It obliges us, when performing our functions under Pt VI
of the Act, to do so in a way that furthers the objects of the Act.”

Having reaffirmed the relevance of trade unions, the Commission proclaimed that
such were not mutually exclusive with a robust system of bargaining and the availability

of individual contracts:5

“We should make it clear that our decision should not be interpreted as
having any implications regarding the operation of staff contracts
and/or performance based schemes which operate outside awards
beyond Weipa. Staff contracts and performance based pay schemes
have operated successfully and continue to do so for both the
employers and the employees concerned in many industries over a long
period of time. Many operate without union co-cperation and, in other
cases, with union participation.

“This is not a decision which seeks to restrict or prohibit the use of staff
contracts operaling alongside, or in conjunction with, the award system.
The Commission’s intervention is only warranted where there is an
identifiable unfairness in their operation or they are found to be
inconsistent with the scheme of the Act.”

8 Australian Manufacturing Workers' Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O'Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C) at 181.
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So, it seemed the Commission’s role was to preserve choice. Workers were fo be
assessed on guality of work regardless of the system to which they belonged, so that the

“levers of choice” were in their hands.%

Despite the fact that those governed by the contract system had no complaints in

f67

respect thereof,”” the Commission accepted the trade union’s evidence that such

productivity increases were possible under the collective system.68

A Cautionary Note;

As noted above, this case was heralded by the trade union movement as a victory
of epic proportions — one in which “75 workers defeated one of the world’s most
powerful mining company’s campaign to crush the unions.”®® In the view of the unions,
Sir Roderick Carnegie’s management approach had little to do with a dispute they saw as

attempted de-unionisation. By making attractive conditions of employment available

% The expression “the levers of choice” was coined in: Ron McCallum “Trade Union Recognition and
Australia’s Neo-Liberal Voluntary Bargaining Laws™ (2002) 57 Relations Industrielles 225-249 at 236.
The commentary within that article is discussed later in this chapter.

87 Australian Manufacturing Workers® Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 — 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P;
MacBean and Polites SDPP; Harrison DP; Merriman C) at 164-166.

8 Australian Manufacturing Workers’ Union and Others v Alcoa of Australia Limited and Others (1996)
63 Industrial Reports 138 - 193 (Full Bench, Australian Industrial Relations Commission per O’Connor P,
MacBean and Polites SDPP; Harrison DP; Merriman C) at 174 et seq. That evidence related to
productivity increases that unions had managed to attain at the Alcoa Point Henry smelter. The operation
held similar values of teamwork as the Weipa Comalco plant and managed to hold them in a collective
context,

% This is the subtitle of the book: Pairick Gorman Weipa: Where Austratian Unions Drew their Line in the
Sand with CRA (published by the Weipa Industrial Site Committee and distributed on their behalf by the
national office of the Construction Forestry Mining and Energy Union (CFMEU) Miring Division, Sydney,
1999) 1-37.
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only to non-union contract labour, and doing so irrespective of individual merit, the CRA
‘management approach’ was seen as a device to jettison arbitration — no less than the
actions of a company that had “the smell of blood in its nostrils.””° The fear of the
unions was that if contracts became a more attractive mode of employment (for now),
workers might forgo joining unions and the latter would be destroyed. Were that to
occur, there would be nothing (except the individual bargaining power of the individual
worker) preventing the company from reducing conditions of employment in future
contracts. Without a third party, the unions feared the battles of the past’’ would

ultimately have to be waged all over again.”

While Weipa was, clearly, a win for unions, in the view of this author, the
union’s success was based in large part on the nature of the Australian system af the
time and its systemic supports for unions and arbitration. In those days, under the
Industrial Relations Act 1996, there was still: union preference; no limitation on the
arbitration powers of the Commission; there was no such option as AWAs;” and,
although the objects of the act included bargaining, the principal object was still

preventing and settling industrial disputes. The deliberately lengthy extract of the

™ Patrick Gorman Weipa: Where Australian Unions Drew their Line in the Sand with CRA (published by
the Weipa Industrial Site Committee and distributed on their behalf by the national office of the
Construction Forestry Mining and Energy Union (CFMEU) Mining Division, Sydney, 1999) 1-57 at 31.

" Refer to Chapter Three of this thesis.

7 Patrick Gorman Weipa: Where Australian Unions Drew their Line in the Sand with CRA {published by
the Weipa Industrial Site Committee and distributed on their behalf by the national office of the
Construction Forestry Mining and Energy Union (CFMEU) Mining Division, Sydney, 1999) 1-57 at 6.

™ Although then Opposition Industrial Relations spokesman, Hon Peter Reith MP, made the point on the
documentary program, Lafeline, that “this is all happening under their act” — that is without any non-union
option. Refer: Lateline — Hard Bargaining (Australian Broadcasting Corporation) (edition 34: 19 — 1995)
(Video tape on file with author).
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Commission’s decision emphasises, it is submitted, the significance of those systemic

protections on the ultimate result.

Today, things are different. As has been stated throughout this chapter, those
systemic protections no longer exist and, instead, the only real protections that exist for
unions are the freedom of association provisions of Part XA of the Workplace
Relations Act 1996, Further, the principal objects now actively embrace arrangements
other than those covered by the arbitration system. The Weipa decision showed that
unions could not simply be ignored under the former system - the levers of choice
being in the hands of the employees. The interesting question is whether the unions
may simply be shunned under the new system, today — in whose hands does the choice

liec today?

The following is an analysis of the cases which raise that issue - Australian
Workers’ Union v BHP Iron Ore Pty Ltd’”* and Belandra.” Preceding an analysis of
those decisions is a discussion of the Part XA, on which these cases and today’s union

protection is based.

™ Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
.

¥ Australasian Meat Indusiry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
243,
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As noted throughout this work, union preference and unfettered arbitration

powers are no longer law in Australia. Instead, the main ‘union protection’ is now the

freedom of association provisions found in Part XA of the Workplace Relations Act

1996.”" The main provisions of that Part are sections 298K and 298L. Under s.298K:

“An employer must not, for a prohibited reason, or for reasons that
inclode a prohibited reason, do or threaten to do any of the following:

{a)
1))
©
(d)
(e)

Section 298K must be read in conjunction with section 298L(1), which provides,:?8

dismiss an emplovee;

injure an employee in his or her employment;

alter the position of an employee to the employees prejudice;
refuse to employ another person;

discriminate against another person in the terms or conditions
ont which the employer offers to employ the other person.”

“Conduct referred to in subsection 298K(1)., .1s for a prohibited reason
if it is carried out because the employee. ..concerned:

(a)

(b)

G
(e

®

is, has been, proposes to become or has at any time proposed
to become an officer, delegate or member of an industrial
association; or

is not, or does net propose to become, a member of an
industrial association; or...

has refused or failed to join in industrial action; or

.v.has refused or failed to agree or consent te, or vote in favour
of, the making of an agreement to which an industrial
association of which the employee is a member would be a
party; or

has made, proposes t¢ make or has at any time propesed to
make an application te an industrial body for an order under
an industrial law for the holding of a secret ballot; or...

76 Some material in this section has been published in: Louise Willans Floyd : “Freedom of Association
(Introduction to Part XAY” in {Trew, McCallum and Ross eds} Federal Industrial Law (Butterworths
Australia, 2000) 3809 — 3810.3.

" The phrase ‘union protection’ has been piaced in inverted commas because, as will be seen in the
following discussion in the main text, there is an issue as to how much ‘protection’ of unionism exists
under the present regime.

"8 Emphasis added.
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(e) is entitled to the benefit of an industrial instrument or an order of
an industrial body;

(f) has made or proposes to make an inguiry or complaint to a person
or body having the capacity under an industrial law to seek
(i) compliance with that law; or
(i) the observance of a person’s righis under an industrial

instrument; or

(g) has participated in, proposes to participate in or has at any time
proposed to participate in a proceeding under an industrial law; or

(h) has given or proposes to give evidence in a proceeding under an
industrial law; or

(m) ...has absented himself.. . from work without leave if:

(i) the absence was for the purpose of carrying out duties or
exercising rights as an officer of an industrial association;
and

(ii) the employee or independent contractor applied for leave

before absenting himself...and leave was unreasonably
refused or withheld...”

A further prohibition is created by 5.298M, which provides:

“An employer...must not {(whether by threats or promises or otherwise)
induce an employee...to stop being an officer or member of an
association.”

Pursuant to s.298V, where conduct is alleged to have been carried out for a
particnlar reason or with a particular intent, such reason or intent is presumed, unless the
contrary is proved. In other words, the onus is on the defendant to prove they lacked the

guilty intent once an allegation is made.

Whilst affording some protection to trade unions, the s.298K and L provisions are
a stark contrast to the old preference provisions in that Part XA emphatically protects

both the freedom to join and the freedom not 1o join a union.” In fact, in introducing Part

™ There have been numerous celebrated examples of trade union victories in reliance in of Part XA, for
example, Patrick Stevedores Operations No 2 Pty Ltd and Others v Maritime Union of Australia and
Others (1998) 195 Commonwealth Law Reports 1-95.
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XA i the Second Reading of the Workplace Relations Act, then Minister, Hon Peter
Reith MP, described Part XA as reflecting structural change within the Australian system
- from centrist conciliation and arbitration, where unions were enshrined, to one in
which there was ‘free choice unionism’ and individualism, promoted by enterprise
bargaining and AWAs.*™® Preference, it seemed, was relegated to the old days, where
trade unions were meore fragile — back in the early days of the compulsory arbitration
system.gl To facilitate the transition to the new bargaining system, preference had to be

buried in the past.

The Relevance of International Freedom of Association Standards to the Present

Australian Debate:

Ironically, some themes, considered by many as iconic in Australian labour, ripple
their way through international law, such that some consideration of certain international
labour standards enhances an analysis of Australian provisions. Trade union security is

such a theme,

% See Second Reading as discussed in: Louise Willans Floyd “Freedom of Association (Introduction to
Part XA)” in (Trew, McCallum and Ross eds) Federal Industrial Law (Butterworths Australia, 2000) 3809
— 3810.3 at paragraph s.198A.0.5.B (Historical Rationale). It is interesting to note that in the Four Corners
documentary “At the End of the Day” (ABC Television, 6 May 1996), then Minister Reith described
preference as a “crutch” — something that existed for the good and perpetuity of the system, rather than the
pariicipants in the sysiem, namely the workers.

¥ These sentiments as to the early fragility of unions and their significance to compulsory arbitration were
discussed in (respectively): Mason I General Motors Holden Pty Ltd v Bowling (1976) 12 Australian Law
Reports 605 at €16; and Australian Building Construction Emplovees’ and Builders Labourers’ Federation
v Commonwealth (1986) 161 Commonwealth Law Reports 88 at 94. On preference, sze generally: Richard
Mitchell “The Rise and Fall of the Preference Power: The Practice of the Federal Commission 1970-1987"
(1988) | Australian Journal of Labour Law 224-246; and Phillipa Weeks Trade Union Security Law: A
Study of Preference and Compulsory Unionism (The Federation Press, Sydney, 1995) 1.282,
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Well after Australia’s ‘Deakin Settlement,” in the late 1940s, the International
Labour Organisation (ILO) enacted two treaties of relevance to trade unions: Freedom of
Association and Protection of the Right to Organize 1948 (No 87); and The Right to
Organize and Collective Bargaining Convention 1949 (No 98). The basic effect of these
treaties was to provide workers and employers with a right to form and join unions.*?
Although this right was bestowed upon both employers and employees, it was, as
Valticos notes, for many years seen as being particularly important to employees.®> The
ILO had been established after World War One to promote a peaceful and stable world.
By giving workers, whom it was said had little power, the right to organise and hence
have a ‘voice,” they could enjoy reasonable living standards and that, in turn, would

promote stability throughout the world.™

Australia has adopted or ratified both of these treaties.®® At first blush, one might
think that Australia’s traditional promotion of unions and its egalitarian ethos of
arbitration sat in perfect harmony with ILO standards. Yet, the former system was

challenged in the early 1990s as being too pro-union by the Australian Chamber of

% Compare: Article 2 Convention 87 — Freedom of Association and Protection of the Right to Organise
1948: “Workers and employers without distinction whatsoever shall have the right to establish and, subject
only to the ruies of the organisation concerned, to join organisations of their own choosing without
previous authorisation.”

%3 Nicolas Valticos, International Labour Standards (Kluwer, The Netherlands, 1979) 1-267 at 79.

* For a discussion of the establishment of the ILO and its quest for a peaceful society, with dignity for
workers see: Nicolas Valticos, Infernational Labour Standards (Kluwer, The Netherlands, 1979) 1-267 at
17 et seq.

% Refer ILO website on adoption of treaties: hrtp://www.ilo.org (last visited 20 August 2003).
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Commerce and Industry (The ACCI Compiain?).®® In tandem with that complaint was the
raising of questions in international law jurisprudence, itself, as to whether the closed
shop approach to unionism was appropriate — this was the case of Young James and
Webster v UK."" In essence, then, the debate or tension as to the balance between the
freedom to associate and not to associate ~ the freedom to join and not to join a union —
is, at once, a live issue and one with some history. The ACCI Complaint and Young
James and Webster are considered briefly below, before consideration of the major and
most recent Australian decisions, BHP* and Belandra.” Essentially, it will be argued in
the remainder of this chapter (through a consideration of these cases) that there is a
valid freedom not to associate and not to join a union. But that freedom must not be
interpreted so broadly as to render the freedom to actually join a union useless. The
remainder of the chapter then considers what devices might be adopted as a legislative

safeguard for unions in relation to this problem.

% The author notes her gratitude to Mr Brian Noakes, Australian Chamber of Commerce and Industry, for
supplying some brief notes outlining the basic nature of the complaint, Employment and Labour Relations
Forum (Number 3, October 1995 at 112 and 133). (Copy on file with author).

¥ Young James and Webster v United Kingdom (1982) 4 European Human Rights Reports 38.

¥ Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
1.

¥ Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
243,
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Young James and Webster”

The case was a complaint brought by three British Railway employees who had
been dismissed in a “closed shop” for not joining a trade union. The associated dismissal
laws had allowed for dismissal in such circurnstances, but also referred to some forms of

conscientious objection.

As to the specific grounds of the objection of the individual applicants, Mr
Young did not want to join the particular union because he did not subscribe to the
political views of the union concerned — money being used by the union to publish a
newspaper biased in favour of the Labour Party. He also believed that unionism should
be a matter of free choice. The second complainant, Mr James, had been a union
member and was willing to join, but deferred his choice until he established how the
particular union concerned dealt with members’ problems. He formed the view that they
did not handle his problem well and, consequently, he did not join. Finally, Mr Webster
had similar concerns. He did not think unions acted in the best interests of workers or the
country generally and “found it utterly repugnant to be obliged to participate in any strike
which caused loss to the general public or workers elsewhere.” [He] believed that the
individual should enjoy freedom of choice as regards union membership, and should be

able to express and abide by opinions and convictions, without being threatened with the

0 Young James and Webster (1981} 4 European Human Rights Reports 38.
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loss of his livelihood as a result of the closed shop practice, which would not remedy the

disabilities inherent in the trade union systern.”®

The applicants had argued that the ‘freedom to associate’ (under the relevant
human rights convention) guaranteed not only the right to join a union, but by implication
implied a negative right not to be compelled to join an association. The court did not
consider it necessary to answer this question. However, it is interesting to observe their

remarks that:*

“To construe [the article] as permitting every kind of compulsien in the
field of trade union membership would strike at the very substance of
the freedom it is designed o guarantee.”

In fact, according to Novitz and Skidmore in their book, Fairness at Work, the
Young James and Webster decision makes it “(legally) hard to make the case for restoring
the closed shop” and demonstrates that it is not (legally) unreasonable to ensure the

democratic accountability of trade unions.”

Far beyond noting the legal status of the decision, Ben-Israel is damning in her
criticism of the case in her exposition of freedom of association, especially the right to
strike, entitled International Labour Standards: The Case of Freedom to Strike.®* In the

view of Ben-lIsrael, the movement against trade unionism reflects a trend towards

! Young James and Webster (1981) 4 European Human Rights Reports 38 at 39 et seq.
% Young James and Webster (1981) 4 European Human Rights Reports 38 at 48.

% Tonia Novitz and Paul Skidmore Fairness ar Work: A Critical Analysis of the Employment Relations Act
1999 and its Treanment of Collective Rights (Hart Publishing, Oxford, 2001} 1-195 at 6.
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individualist philosophies and those of the monetarist school of economics.” Against

that background, Young James and Webster exemplifies stage one of a “bi-phased

process in which the philosophy concerning the concept of trade unionism is changin g.”"6

According to Ben-Israel: 7

“In the first of the two phases this new philosophy still gave preference
to trade unionism as is required by the international labour standard
concermintg freedom of association. At the same time, however, it was
looking to protect not only the positive freedom of association but also
the negative one, emphasising the worker’s right not to be a member of
a trade union. Up to now, this has been carried out only in so far as
thought recessary to maintain pluralist values... It must be stressed,
however, that this changed attitude aims to weaken trade uvnions’
muscle but not to obliterate unionism or strikes.

By contrast, at the second stage of this changing policy, the philosophy
voiced turned into a preference for non-uniohism,”

In concluding her brief commentary of the case, Ben-Israel states:”

“This new trend contains a strong individualistic strand indicative of a
fundamental hostility towards both trade unions and any concerted
activities on their behalf. The idea of promoting collective bargaining
is replaced by attempts sowvght to promote individual liberty, at the
expense of trade union organisational strength and the stability of
collective arrangements. The Webster Case mentioned above, where a
closed shop provision was rejected, is a good example of preference
being given to the individual interest rather than to the collective one.”

% Ruth Ben-Israel, International Labour Standards: The Case of Freedom to Strike (Kluwer, USA, 1988)
1-133 at 8- 9.

% Ruth Ben-Israel, International Labour Standards: The Case of Freedom to Strike (Kluwer, USA, 1988)
1-133 at 10.

% Ruth Ben-Israel, International Labour Standards: The Case of Freedom to Strike (Kluwer, USA, 1988)
[-133 at 8.

% Ruth Ben-Israel, International Labour Standards: The Case of Freedom to Strike (Kluwer, USA, 1988)
1-133 at 8.9,

* Ruth Ben-Israel, International Labour Standards: The Case of Freedom to Strike (Kluwer, USA, 1988)
1-133 at 9-10.
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In other words, Ben-Israel viewed the Webster case as the beginning of the end of
trade unions and the lurching into the individualistic philosophies discussed earlier in

chapter two and three of this thesis as being a challenge to the rights of workers.

The ACCI Compiaint.’gg

Shortly after the passage of the Industrial Relations Reform Act 1993, the
Australian Chamber of Commerce and Industry lodged a complaint with the International
Labour Organisation alleging that such legislation, itself, breached the freedom to
associate — namely the employer’s rights to bargain and freely associate. The complaint

alleged this occurred in the following ways:'®

. the general system of compulsory conciliation and arbitration;

. the entrenchment of the award system;

. the procedures for approval of agreements;

J the limitations on non-union agreements;

. the overriding of awards and agreements made in State jurisdictions; and
. the complexity of the legislation.

In essence the ACCI Complaint, like the complainants in Young James and Webster,"”!

was alleging that the freedom to associate necessarily implied a freedom not to associate.

# Australian Chamber of Commerce and Industry Employment and Labour Relations Forum (Number 3,
October 1995 at 112, 133).

1% Australian Chamber of Commerce and Industry Employment and Labour Relations Forum (Number 3,
October 1995 at 133).

¥ Young James and Webster (1981) 4 European Human Rights Reports 38
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On 24 June 1995, the ILO Governing Body responded in these terms:'%

“In Case No. 1774 concerning Australia, the Government requested, in
a communication of 12 May 1995, that a high level direct contacts
mission to Australia be conducted in order to examine the operation of
the industrial relations system at first hand and to prepare a report for

the Committee’s information. The Committee accepts the
Government’s proposal and will examine the case on the basis of the
mission report.”

ACCT ultimately welcomed that decision. However, the Complaint was later abandoned,
the change of Government and its laws on bargaining (with the advent of AWAs)} making

the Complaint redundant.

Both Webster and the ACCl Complaint show a move away from enshrining
unions, both internationally and in Australia. In the view of the present writer, that view
is not necessarily problematic — after all, why should a worker be compelled o join an
ineffective or corrupt union? Should not the aim of the system be the protection of
workers rather than the perpetuation of ‘the system’ itself?’™ However, the present
writer would also insist, that the freedom not to join a union should not be interpreted so
widely as to render the freedom to join an effective union a legal fiction. It is in that

context that a critical analysis of BHP and Belandra is necessary.

192 Australian Chamber of Commerce and Industry Employment and Labour Relations Forum (Number 3,
October 1995 at 133).

9% To that end, the present writer welcomes recent changes to laws on trade union governance in Schedule
1B Workplace Relations Act 1996 — as amended by the Workplace Relations Amendment (Registration and
Accountability of Organisations) Act 2002. Under that legislation uniomists are under duties akin to those
owed by company directors in dealing with union funding, for example. There is a further (yet brief)
commentary on those provisions by the present writer in:  Louise Willans Floyd “Workplace Relations:
Employment and Industrial Law” (Chapter Thirty Two) in Clive Turner Australiun Commercial Law
(Thomson, Australia) forthcoming 2005 edition,
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Australian Workers’ Union v BHP Iron Ore Pty Ltd™*

This case involved the tandem offer by BHP Iron Ore of favourable conditions of
employment only to those employees willing to sign individual employment agreements,
and a refusal by that company to collectively bargain with the relevant unions. Justice
Kenny, in the Federal Court, refused to grant injunctions against such conduct upon
application by the unions under sections 298K and L, as well as section 298M.'” In so

% at first

doing, Her Honour overturned the interlocutory decisions of Justice Graty,1
instance, (who decided for the union on all grounds); and the Full Federal Court'?”

(which decided in favour of the unions on the basis of s.298M).

Such a finding is, to say the least, interesting. While Noakes and Cardell-Ree

point out this single judge decision is still not “set in stone,”!®

they also acknowledge
that the case raises crucial issues for trade union relevance in this country. First, by

emphasising that “(in) contrast to former provisions of the IR Act, [the Workplace

184 Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
.

' That is, it was argued the employer injured an employee in their employment or altered their position to
their prejudice (s.298K(b) and (c¢) Workplace Relations Act 1996 (Cth)) because they were union members
or were entitled the benefit of an industrial instrument (s.298L(1)(a} and (h) Workplace Relations Act 1996
(Cth)); and that the employer had induced parties not to be members of a union by offering more
favourable AWA terms (s.298M Workplace Relations Act 1996 (Cth)).

1% Australian Workers’ Union v BHP Iron Ore Pty Ltd (2000) 96 Industrial Reports 422-448 (per Gray J).

1% BHP Iron Ore Pty Lid v Australian Workers' Union (2000) 97 Industrial Reports 266-292 (Full Court,
Federal Court per Black CJI, Beaumont and Ryan IT).

1% David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001) 14
Australian Jowrnal of Labour Law 89-96 at 89, This is especially the case given the subsequent decision of
Justice North in Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial
Reports 165-243 considered later.
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Relations Act 1996] contains no provision requiring an employer to enter into

negotiations with a union for an agreement,”'®

Kenny J's decision “potentially means
that employers may utilise individual contracts to oust unions from any bargaining role in
determining pay and conditions, so long as the contracts do not also remove benefits for
any particular employee.”""® Or, as McCallum would one day go on to observe: for all
the talk (in its principal objects) of the Workplace Relations Act placing choice in the
hands of the employer and employee as to how their terms and conditions of employment

will be governed, the “levers of choice (are) in the hands of employers.™'"!

Secondly, the
case begs the question originally debated by Wedderburn''? and Hayek'™ (and discussed
in chapter two of this thesis) - what is the role of a trade union? Is it just a friendly

society or something that has actual power to bargain for workers against an employer?

That the BHP decision raises that concern was inferred by the above authors, Noakes and

"% Australian Workers® Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
Ty at 421,

0 Pavid Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001) 14
Australian Journal of Labour Law 89-96 at 89.

""!' Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249. At 236. Professor McCallum is referring to s.3(c) of the
Workplace Relations Act 1996 which aspires to enable “employers and employees to choose the most
appropriate form of agreement for their particular circumstances...”

''* See, for example: Lord Wedderbum The Worker and The Law (3™ ed, Penguin Books, England, 1986)
1-1026 ~ this was discussed in greater detail in chapter two of this thesis.

'3 See, for example: Friedrich Hayek The Road to Serfdom (Routledge and Keegan, London, 1944) 1-223.
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Cardell-Ree as well as McCallum, and was of particular concern to Richardson,'"* and

also Riley. s

Before embarking on a detailed consideration of this case, it is appropriate to
acknowledge the obvious similarities between this case at BHP and the 1996 Weipa
dispute. Once again, workers were at the behest of a mining company offering
favourable conditions of employment to contract workers, not award employees.
Equally, it is appropriate to ask whether the only reason for the contrary decisions in the
cases (Weipa was decided in favour of the unions, while BHP was not) was the systemic
change to the law affected by the Workplace Relations Act 1996 in the intervening
period. In the view of the present author, there is an additional factor that should be
addressed - that is to consider the role of trade union intransigence and economic
downturn in the company’s offering contract employment. In the view of the present
writer, the BHP case definitely poses some concern in its treatment of unions and
demonstrates a need to follow the reasoning of Justice North in Belandra"® and
possibly also adopt legislative change to better protect the rights of trade unions. But
the unions were not blameless in this case. Further, pragmatic, economic factors were

telling in the company’s approach.

114 garah Richardson “Freedom of Association and the Meaning of Membership: An Analysis of the BHP
Cases” (2000) 22 Sydney Law Review 435-450, especially 444 et seq.

IS Joellen Riley “Individual Contracting and Collective Bargaining in the Balance” (2000) 13 Australian
Journal of Labour Law 92-98 at 93, 98. However, it is importaat to note that the latter case note was
written after the first instance interlocutory decision, which found in favour of the unions on all grounds

U6 aystralasian Meat Industry Employees' Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
243 (per North J) considered later in this chapter.
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Facts:

Essentially, BHP Iron Ore (BHPIO) offered the equivalent of AWAs (that is,
Workplace Agreements or WPAs under the Western Australian state industrial
legislation) to their employees at the expiration of the relevant (third) enterprise
bargaining agreement. Consequently, they did not pursue negotiations with the union for
a fourth enterprise agreement. The workplace agreements offered higher wages and
incentives, for example the paying out of accrued sick leave. "7 However, the agreements
were subject to changes in the staff handbook, which could be varied from time to time.
So, although there were advantages in the agreements, there may well have been
drawbacks as well.'"® The company supplied materials with the offer, which stated:

) “It is your choice as to whether you are a union member - this is not affected by
your accepting the staff offer;” and

) “Your acceptance of the offer is completely up to you.”'"?

The offer of workplace agreements came against a background of upheaval for the
company. In 1999, there had been a 10% decrease in the iron ore price and
accompanying iron ore tonnage cuts. BHPIO had spent much of the first half of the year

in merger talks with Hammersley Iron. During that process (of due diligence and the

7 Australian Workers' Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
1) at 412-413,

%8 This point was noted by the judge at first instance: Australian Workers® Union and Others v BHP Iron-
Ore Pty Ltd (2000) 96 Industrial Reports 422-448 at 432-433 (per Gray I).

Y Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
I3 at 453,
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like), BHPIO management came to the decision that the company had not been
performing as well as first thought. Comments had been made by Hammersley Iron that
BHP would take ages to change things if change was necessary and that Hammersley
considered itself more flexible and productive. Although the merger plans were
scrapped, BHPIO executives held extensive talks thereafter to determine what changes
the company would have to make in order for it to become as profitable.'”® In addition to
those economic considerations, there was also a severe demarcation dispute going on
between the unions at BHP. The ACTU had been called to deal with the union wrangling

and some members were questioning the effectiveness of their union’s representation.'”!

Approximately half the workforce accepted the agreements, at which time the
union applied for an injunction, alleging that the offers were contrary to sections 298K,

298L and 298M Workplace Relations Act 1996.'%

Legal Argument and Decision:

In respect of the allegation that the offer of workplace agreements breached
sections 298K(1)(b) and (c) and 298L(1)(a) and (h) of the Workplace Relations Act

1996 (that is, injury or prejudice to a unionist or one entitled to the benefit of an

10 Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
T} at 440 et seq.

Y Austratian Workers’ Union v BHP Iron-Ore Pry Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
Ty at 443-444, 446, 449.

' Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
J) at 411-413.  See also: Australian Workers® Union and Others v BHP Iron-Ore Pty Ltd (2000) 96
Industrial Reports 422-448 (per Gray I) at 422-423.



275

agreement), the unions argued that the offers “(diminished) the influence and effect of
collective action by...group members” which, at the very least, amounted to a prejudice
of their position.'* In other words, bargaining strength came from numerical strength,
this would be diminished if employees took up contract employment. Further, it was
argued that employees who did not accept workplace agreements were not, for example,

given the option of paying out their sick leave.'**

In rejecting the union’s section 298K(1)(b) and (c) argument, Kenny J=
followed the earlier reasoning of the Full Federal Court in the interlocutory hearing of the
case and acknowledged that the injury referred to in s.298K was broad, but insisted that
the wording of the provision required that it was an intentional act directed at an
individual employee. Her Honour stated that the BHP offers did not damage any
individual employee. The actual offer changed no-one’s conditions of employment, oniy'
acceptance did; and those who declined the offer were no worse off than they had been,
already. As to the diminution of collective bargaining strength, that did not flow directly
from BHP’s actions, but from acceptance of the offers by the employees. Resides,

bargaining strength is relevant to creating new rights under an industrial instrument. Her

' Australian Workers® Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
7) at 424,

"% Australian Workers’ Union v BHP Iron-Ore Pey Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
Iyat424,

15 Austratian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
J) at 424-429.
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Honour relied on Burnie Port Corporation v MUA™ to conclude that the damage must

be to a present right. Her Honour noted that no anti-union conspiracy had been alleged.

As to 5.298L(1)(a) and (h) — prohibited reason (trade union membership and
entitlement to the benefit of an industrial agreement), there was held to be no prejudice
against unionists because at the time the offers were made, nearly all the employees were
unionists. That, according to the judge, highlighted the fact that the injury complained of
flowed from the independent acts of the employees who accepted the offer. Her Honour
also implied that trade union membership was simply the right to belong fo a union - the
concept did not embrace the incidents of union members or the functions of a trade

UNIion.

The next plank of the union’s argument lay under s.298M - that the beneficial
terms in the workplace agreements were an inducement to leave the union.'™ The
applicants did not claim that there had been direct threats and promises regarding trade
union membership. Rather, it was alleged BHPIO knew that offering workplace
agreements elsewhere had led unionists to give up their membership and that such was
BHP's purpose — so they could prevent unions from bargaining on behalf of employees in

the future,

126 Burnie Port Corporation Pty Ltd v Maritime Union of Australia (2000) 103 Industrial Reports 153.

D Australian Workers’ Union v BHP Iron-Ore Pty Lid (2001) 102 Industrial Reports 410-480 (per Kenny
Ty at 429.
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Justice Kenny found that intent was an evidentiary factor only in cases of indirect

inducement.'%

Her Honour acknowledged that the company envisaged no organisational
role in workplace change for the union, and that such would impact the traditional nature
of the union’s role. However, the Judge emphasised that BHP had not ruled out the
prospect of unions representing their members in, for example, the grievance procedure
process (aithough that prospect was not specifically mentioned in the agreements).  So,
Kenny J suggested there might be a departure from the traditional role of the unions, but
this fact did not justify attributing illegal intent to the employer. Rather, it was simply a
change consistent with the new system of industrial relations. The judge noted that the
core of the applicant’s case was the proposition that an employee who accepted a
workplace agreement had little reason to remain in his or her union and “on any fair view
this would almost inevitably lead those employees to withdraw from the union.”'™ The
judge rejected that argument, also, stating that the employees made up their own
minds.'*

As interesting as the actual finding in the case were the ‘twists and turns’ of the
evidence. The case was not ‘clear cut’ — unlike the evidence pertaining to Mr Rutherford

in the Weipa disputef31 - there was no ‘pro’ or ‘anti’ union ‘smoking gun.” Instead, there

was a profusion of contrasting statements about, on the one hand, trade union

28 Australian Workers” Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 {per Kenny
I} at 429-432 et seq

" Australian Workers® Union v BHP Iron-Ore Pty Lid (2001) 102 Industrial Reports 410-480 (per Kenny
B at474.

" Australian Workers® Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
I} at 476.
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intransigence and, on the other, the company’s potential to work with unions in the future

s0 long as it was profitable.

So, for example, the Judge accepted evidence that the company spent time
considering both a ‘revolutionary enterprise bargain’ and workplace agreements, before
settling upon the latter option, even though there had been slides at a BHP meeting that

stated; 1*

“BHP Iron Ore could not reach its full potential with a unionised
workforce. It could improve but the unions would always force a
compromise, which will prevent achieving the best. (Therefore, they
should) ‘Plan the EBA strategy against the benchmark of workplace
agreements.”

The judge did not find this slide showed evidence of an intent to de-unionise because she
accepted further evidence of a BHPIO manager who said the phrase, “‘unionised
workforce,” referred to a workforce, the terms of employment of which were settled by a
trade union on a collective basis (under an award or an enterprise bargain through union
negotiators and officials) — as opposed to union membership. According to the judge,
other evidence demonstrated that dealing with the union remained in the contemplation of
the parties for some time after that meeting, for example, other slides at that same
meeting that spoke of “Minimal Awards.,” There were, of course, also the covering

letters emphasising that it was an employee’s choice whether or not they should take an

13 Referred to earlier in this chapter.

132 Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
Ty at 438, 441-442 and 469.
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individual agreement.'”  Further, the decision as to whether to adopt workplace
agreements took place while there was a demarcation dispute going on at BHPIO and
while the economic outlook for the company was deteriorating. Unlike Weipa in 1996,
there was not an overwhelmingly identifiable ideological agenda; rather, evidence of

economic concerns was said to be found in employer documents: '**

CONFIDENTIAL
BUSINESS CASE - WORKPLACE AGREEMENTS

I. An increasingly changing world economic envirenment needs ns to
be able to make change more quickly than in the past — we sell in a
highly competitive international market and our customers’
markets can change quickly.

2. Inthe past we have been too slow to make change — union policy is
always to slow change and extract a price for it...

3. Te be competitive we need our workforce aligned with our
business, rather than with the union they belong to — hence all
workers in the business need to be on the same arrangements (as
Staff).

4. We are getting the message that individual employees want a) to
ensurc their job security, and b) more control over their
earnings/increase €arnings.

5. There are indications that employees are looking to be more
accountable for their work perfornrance. ..

6. More money for performance will, over time, focus people on
doing the job they do best better. ..

7. Union officials have agendas often determined by their own career
aspirations in union politics and State politics rather than the direct
interest of their members’ employment.

8. Convenors over recent years have been more concerned with their
own privileges (ie) time off work, meetings, trips away etcetera,
than the real issues of their members. Because of this they have
never been held in a lower level of regard by their members as they
do at present.

9. Since March "99, the BHPIO unions have been on the back foot...

An early and timely introduction of workplace agreements within
BHPIC wounld considerably reduce the ability of any resurgent union to
garner serious support for an industrial campaign. Even a 50% take-up
of workplace agreements over the next 6 months should be enough to
‘swing the odds’ Management’s way.

" The evidence of these letters was discussed earlier in this chapter. See also: Austratian Workers’ Union
v BHP Iron-Ore Pty Ltd (2001} 102 Industrial Reports 410-480 (per Kenny J) at 433.

™ Australian Workers’ Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
Ty at 449,
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This is an important point. We would undoubtedly have some
management complexities with a 50/50 split arrangement, but the
umions would have far more significant difficulties — we would
therefore be further ‘backfooting’ them.

“There is a tide in the affairs of men, which taken as a flood leads to

fame and fortune.’ (Shakespeare). — if passed up, leads to ‘stuff-ups’
(colloguial}.”

The Critique of the Case:

The decision of Justice Kenny in BHP has been roundly criticised for its narrow
interpretation of the freedom of association protections. Commentators such as Noakes
and Cardell-Ree; McCallum; Richardson; and Riley have all questioned whether the
decision leaves these provisions (which have been responsible for such union ‘victories’
as the 1998 waterfront dispute) as only theoretical options for unionised employees in

cases where employers are offering individual contract employment.'®

In terms of the actual interpretation of the statutory provisions, Professor
McCallum, as well as Noakes and Cardell-Ree, are damning in their critique of the

judgment. According to McCallum, Justice Kenny’s emphasis on the singularity of the

133 See, particularly: David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to
Associate” (2001) 14 Awusiralian Journal of Labour Law 89-96 at 90; Ron McCallum “Trade Union
Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws” (2002} 57 Relations Industrielles
225-249 at 238 et seq. See also Sarah Richardson “Freedom of Association and the Meaning of
Membership: An Analysis of the BHP Cases” (2000) 22 Sydney Law Review 435-450; and Joellen Riley
“Individual Contracting and Collective Barpaining in the Balance™ (2000) 13 Australian Journal of Labour
Law 92-98. For a discussion of the previous victories unions have attained using the freedom of
assoclation provisions see: Louise Willans Floyd “Freedom of Association (Commentary on Part XA
Workplace Relations Act 1996 (Cth)” in (Trew, McCallum and Ross eds) Federal industrial Law
(Butterworths Publishing, Sydney, 2001) at paragraph s298A.0,40, The waterfront dispute is reported at:
Patricks Stevedores QOperations No 2 Pty Ltd v Maritime Union of Australia (No 3) {1998) 195
Commonwealth Law Reports 1-93. In Lonise Willans Floyd “Weipa and the Wharves: Australian Strike
Law and its Effects on Trade Union Power” (1999) 18 University of Tasmania Law Review 63-123, the
present writer argues the freedom of association provisions did obviously assist the union. However, the
union was also assisted by a freakish trail of evidence, namely, a written alleged anti-union conspiracy
plan, which was later given to the media and published nationally!
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language in s.298K and L (which flowed from the earlier interpretation of the Federal

Court Full Court) was a “rather narrow reading of these provisions.” I:

“...means that when offering more beneficial individual contracts,
employers can never be held to have injured or prejudiced ron-
accepting employees.”'

Noakes and Cardell-Ree agree, stating that the approach adopted:'”’

*...does not allow s5298L....the scope of operation which the words of
the statute imply. As a practical matter, however, her Honour was
bound to follow the restrictive interpretation given to the operation of
...298K...by the earlier Full Court proceedings...(It} remains to be
seen whether future decisions of the Federal Court will read down the
provisions as narrowly.”

Their attitude towards Justice Kenny’s interpretation of s.298M seems equally
disheartened. The authors suggest that Her Honour’s concentration on the need to show
intention in cases of alleged indirect inducement fails to note the emphasis that provision
places on the actual concept of inducement, itself. They note the difficulties Her Honour
faced in dealing with Full Court decisions that went before her, but suggest a better
approach might be that adopted by Justice Finkelstein in the Commonwealth Bank case.

Noakes’ critique is worth quoting at length:'*®

13 Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(2002) 57 Relations Industrielles 225-249 at 240. Professor McCallum made this comment specifically in
the context of discussing the Full Court’s reascaing,

1% David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001} 14
Australian Journal of Labour Law 89-96 at 92-3, especially at 93. Professor McCallum also notes that
Eenny J was somewhat hamstrung by the earlier Full Court decision: Ron McCallum “Trade Union
Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws” (2002) 57 Relations Industrielles
225-249 a1 240,

1% David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001) 14
Austratian Journal of Labour Law 89-96 at 94-95. The Full Court’s reasoning in relation to s.298M was
also criticised by Professor McCallum in: Ron McCallum “Trade Union Recogniticn and Australia’s Neo-
Liberal Voluntary Bargaining Laws” {2002) 57 Relations Industrielles 225-249 at 240: “Their reasoning is
difficult for this commentator to follow...” The reasoning of Finkelstein T (on §.298M) in Finance Sector
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“Kenny I's decision demands a direct causative link between the
conduct of the employer and the decision by an individual employee to
resign before the prohibition on inducing an employee to resign from a
anion found in s 298M will have been breached. According to Kenny
I, unless there is evidence of direct inducement by the employer
intention is a necessary element of proving a breach of s 298M.
Therefore, because the unions alleged that the inducement to resign
union membership was caused indirectly by the act of the employer,
her Honour required proof of the intention of the employer...

It is here that, it is respectfully submitted, the court has interpreted s
298M too narrowly. In doing so, Kenny I appeared to be foilowing the
Full Court in the BHP Case in regarding intention as a necessary
element of a breach of s 298M. However, whether this is correct is
unclear on at least one view of the Full Court’s decision. The Full
Court stated:

‘Construed in its context...it appears to us that s 298M will be
contravened by conduct that leads or moves, by persuasion or
influence, an employee to stop being a member of a union. It further
appears to us that it is essentially a question of fact, to be determined by
looking at all the circumstances of the case. To this extent, we do not
find it helpful to analyse the issue, as the primary judge did, in terms of
an absolute prohibition is irrelevani  On the contrary, in resolving the
question of fact which we have just identified, the existence of a
particular intention may be a significant consideration ((2000) 102 FCR
97 at 116; 171 ALR 680 at 696).'

Finkelstein J, in the Commonwealth Bank case, noted that one
interpretation of the Full Court’s decision was not that ‘intention may
be a significant consideration’, but that intention is a necessary element ’
ic a finding of inducement under s 298M. However, his Honour, in
making some logical criticisms of the reasoning of the Full Federal
Court, indicated that s 298M seemed to be ‘directed much more to
conduct than to intention’ ([2000] 1372 FCA at 40). In particular, his
Honour noted - as a matter of construction - the fact that there is no
express reference to intent in § 298M....

In interpreting s 298M, Kenny J required the union(s) to show, on the
one hand, (only) that @ reason for the employer offering individual
contracts was to (attempt to) induce employees to leave the relevant
union, and on the other, that the employer intended to deprive the union
of any role in the workplace (see [214] and [218]-[220] in Kenny J's
judgment). However, demonstrating the first intention would be far
simpler than demonstrating the second intention. By requiring
evidence that the intention of the employer is to deprive the union of
any role, Kenny J narrowed the scope of a 298M beyond its plain and
ordinary meaning.”

Union v Commonwealth Bank of Australia (2000) 106 Industrial Relations 139 was also favoured by
Professor McCallum (at 240 in his footnote 32).
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“Ultimately, where to draw the line between ‘intention” and ‘conduct’
under s 298M reflects a classic industrial law/jurisprudential dilemma.
It is at least arguable that, as a practical matter, employees who accept
an offer of an individual contract subsequently resign their union
membership because of the ‘idevlogy’ bound up in the process of
accepting that offer. It may also be argued that (particular) employers
are aware of this fact and may be shown, by appropriate evidence, to
utilise individual contracts for this very reason. However, the question
remains whether ‘the law’ can operate on the basis of this sort of
sociological analysis. Tt may be that the issue of the necessary link
between the action(s) of an employer and the action(s) of any employee
will remain unresolved until there is a Full Court direction or legistative
change to make it clear what is the ‘intention’ of s 298M.”

Scholarly reaction to the broader ramifications of the decision have been equally

glum,

Richardson, in “Freedom of Association and the Meaning of Membership: An
Analysis of the BHP Cases,”'® devoted the best part of this 16 page case note to the
effect of the BHP decision on the meaning of trade union membership. By essentially
finding that there was no breach of the provisions so long as the employees were free to

hold a union ticket (as opposed to having collective bargaiming rights), Kenny J had

adopted an approach that was too narrow: 140

“...There are strong reasons for giving the meaning of membership a
‘functional’ element.. For employees, the act of association is a means
rather than an end in itself...Without collective action, union
membership was...’devoid of any meaningful benefit to the employees
because they would be unable to exercise their rights as mermbers.”

132 Sarah Richardson “Freedom of Association and the Meaning of Membership: An Analysis of the BHP
Case” (2000} 22 Sydney Law Review 435-450. Refer to especially the portion of that note commencing
with the heading, “The Meaning of Membership” (at 444-450).

140 Sarah Richardson “Freedom of Association and the Meaning of Membership: An Analysis of the BHP
Case” (2000) 22 Sydney Law Review 435-450 at 445,
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As discussed at length in chapter two of this thesis, there is again an argument as to
whether trade unions exist simply to service the ‘friendly society’ needs of their
members, or whether they have {colloquially speaking)} the ‘industrial muscle’ to confront
management with employee concerns and fight for better conditions of employment and
pay. That question is connected to the age-old debate as to whether there is a power
imbalance between employer and employee that needs third party intervention to be

redressed,

Although writing about the original interlocutory decision of Gray J, Riley'
notes a valid concern that crafty employers might be able to execute an anti-trade union
agenda simply by avoiding the pronounced anti-union tones that CRA had done in the
1996 Weipa dispute. At this point, it is useful to reflect on the idea of sex discrimination
law. How many times (these days) do employers actually put in writing “you are not
getting the job because you are a woman”? But does that mean such a thought is not

sometimes one covert operative factor in a decision not to employ a female?'*?

Most importantly, though, as noted above and by Professor McCallum and

Noakes and Cardell-Ree, the case, if followed, may mean that trade unions could

! Jaellen Riley “Individual Contracting and Collective Bargaining in the Balance” (2000} 13 Australian
Journal of Labour Law 92-98.

"2 The problems with proving sex discrimination cases have been well documented by eg Barbara
Hocking in her article: Barbara Hocking “Is the Reasonable Man the Right Man for the Job?” (1995) 17
Adelaide Law Review TT at 78, See also: Louise Willans Floyd Lectures on Sex Discrimination (kept on
file with author and in University of Queensland Law Library); and Sarah Richardson “Freedom of
Association and the Meaning of Membership: An Analysis of the BHP Case” (2000) 22 Sydney Law
Review 435-450 at 443-444. TIi has to be acknowledged, however, that in the case of BHP, there were
months of decuments and not one was preduced that had a clear anti-union intent. This fact was pointed out
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simply be ignored if an employer does not want them to be a part of the workplace —
even if the workers do want unions involved. That is a stunning position for unions to
be in. It is also reminiscent of the Asahi case (although, obviously, the trade union, in
that case, was not supported by employees or connected with the work place in any
way). The additional problem is, of course, that in the Asahi situation, the Commission
still had unlimited powers to make awards — whereas today there is the curtailment of
Arbitration powers through the allowable matters, and there is no such thing as trade

union preference.

Australian Meat Industry Employee’s Union v Belandra Pty Ltd [2003] FCA 910'

In contrast to BHP, this case did not involve a refusal to bargain with trade unions
in the course of enterprise negotiations. Instead, it involved questions of de-unionisation
and corporate restructure. But the case is relevant to BHP and, in the view of the present
writer, provides a pathway to clarifying the freedom of association laws by offering a

durable interpretation thereof.

by eg David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate” (2001)
14 Australian Journal of Labour Law 89-96 at 93,

3 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I).
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Belandra was an action brought by the union under:

. 5.298K(1)(c) and (d) that the employer altered the position of an employee to the
employee’s prejudice and refused to employ another person (element one —
action); as well as

. 5.298L(1)(a) and (h) - that they did the above action for a prohibited reason -
because they were members of an industrial association and were entitled to the
benefit of an industrial instrument. That needed to be one reason, although not the

sole or dominant reason'* (element two — reason).

Facts: '#

Belandra was a meat slaughtering facility (in the Brooklyn site in the state of
Victoria). As at 20 June 2001, it employed 160 people, most of whom belonged to the
relevant union (AMIEU), with terms of employment governed by a year 2000 certified
agreement. On 20 June, a fire destroyed most of the business premises. Consequently,
Belandra’s employees were dismissed. However, the evidence (namely, statements made
to union officials and the withholding of final severance payments) showed that Belandra

intended to restart the slaughtering operations and reemploy the workforce.

Then the event occurred which was the subject of this application.'* The director

and major shareholder of Belandra (Mr Catalfamo) decided Belandra would not resume

¥ Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-

239 (per North J) at 168.

S Australasian Meat Industry Employees” Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North T} at 169 et seq.
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operations and would not re-employ the employees who had worked for Belandra before

the fire. Instead, the business was to be restructured,

The manner in which Mr Catalfamo set about restructuring the meat business
involved opening a facility at Altona, which had not been used as an abattoir for years.
Essentially, the facilities, there, were to be provided by the original Belandra company
(TGS). Management was conducted largely by the original Belandra/Brooklyn
managers. However, their services were supplied through a management company,
Larberg. Larberg then engaged a labour hire company (Web Labour/ESP Tecforce).
Most of the workforce were the original workers, but, in connection with ESP, they were
working under AWAs, not under the original certified agreement that they had had with
the trade union. TGS paid Larberg on a fee per beast basis. Each afternoon, Larberg
would notify ESP of the labour requirements for the following day. The rates quoted by
ESP to Larberg could not be maintained if ESP had to engage the production workers on

the terms of the former certified agreement.*’

As Justice North summed up the situation, many things remained the same for
Belandra — the client was still Coles; the workers and management were still the same

people; Belandra was still the supplier; the product was still the same; and Mr

"8 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I) at 170.

YT Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 163-
239 (per North J) at 172.
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Catalfamo’s companies were still the supplier of the slaughter facilities. What changed

were the working arrangements on the slaughter floor:'*

“...What changed over that period was that the people who worked on
the slaughter floor were employed by another emplover, As a result
they were no longer employed under the 2000 agreement and, as a
further result, the applicant no longer had the role of collectively
representing those emplovees.”

In an affidavit sworn on 4 September 2002,'* Mr Catalfamo spoke of the
reasons for the restructure. He stated that he was in shock afier the fire. The more he
thought about Belandra when things settled down, the more he thought that he and the
other directors of Belandra lacked the production expertise to oversee meat production
and that they would do better to focus on marketing or research. Mr Catalfamo also
suggested that rising costs meant Belandra faced insolvency if it did not change the way
in which it operated. The Commonwealth Bank had frozen $5 million in insurance
payouts and reneged on a loan facility to the company; and there was a large workers’

compensation insurance bill that the company had to renegotiate.'>

The applicant’s opposing contention was, of course, that an operative reason for
Mr Catalfamo’s decision was that the Belandra employces were members of the

applicant and/or the employees were entitled to the benefit of the 2000 Agreement,

8 Austratasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 industrial Reports 165-
239 (per North J) at 172,

"% Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165
239 (per North Jy at 171, 227 et seq.

0 Austratasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 (per North J) at 227-229,
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The Decision:

ELEMENT ONE (action);

Justice North had no difficulty in finding the first element satisfied, that is, the
actions of refusing to employ and altering the position of the employees to their detriment

had occurred.'®!

The parties to the dispute were usually employers and employees within the
meaning of s.4 of the statute and that was sufficient for the operation of the freedom of

association provisions.

Regarding “refusal to employ” (under s.298K(1)(d)), it was not necessary for
there to be an actual employment vacancy for there to be a refusal to employ.”™ If such
was necessary, then employers could simply contrive to ensure there was no vacancy and
do so for a prohibited reason. That would defeat the whole purpose of the legislation.
One had to differentiate between the actions (of refusing to employ or altering someone’s
position to their detriment) and the reasons for those actions (eg because they are a
member of a union or because they are entitled to the benefit of an industrial instrument).
If there is a refusal to employ, one was then required to look at the reasons. If it is

because there is no vacancy, then that might show genuine commercial reasons for

Y Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 174 et seq.

% Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I} at 181-186. There were no jobs available if the plant had closed down,
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refusing to employ rather than union hatred, (that is, it might be enough to rebut the

presumption that the refusal was for a prescribed reason).

Finally, the alteration spoken of in 5.298K(1)(¢c) does not have to be to a legal
right. Rather it could be a reasonable expectation, for example, that you will get work.
(The section deals with alteration to position and not injury in employment — therefore it

is broadly interpreted).'

The Union had proved refusal to employ and prejudicial alteration [and that
Belandra was an employer and that the employees were entitled to the benefit of an
award]. Therefore, the presumption operated in the union’s favour and the employer

must prove their conduct was not for a prohibited reason (ie .298V).

ELEMENT TWO — Prohibited Reason:

The most crucial part of North I’s judgment related to the scope of s298L(1)(a).
It is in that context that His Honour provides an interesting and, in the view of this writer,

a desirable alternative to BHP per Justice Kc:nny.ls4

Regarding whether or not a reason
for Belandra’s conduct was that the employces were members of a union, there was
disagreement between the parties as to the scope of 5.298L(1)(a). Did it mean simply

belonging to a union or did it also include: conduct because a_union engaged in

'S} Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 {per North I) at 186 et seq.
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activities as an incident of a person being a member of a union; activities as a union
member; and a union involved in activities for a member? The distinction was
important. If “union membership” was just a union ticket, as Kenny J had suggested,
then a case does not come within s298L if the employer’s conduct is because the
employee has engaged in activities as a union member or because they want collective
bargaining - such interpretation means that a lot of anti-union activity goes unchecked by
the law, It also means that so long as an employer lets the employee hold a union ticket,

however useless such might be, then the employer acts legally.

North J went to great lengths to distinguish Kenny J (and said her finding on
union membership under s5.298L(1)(a) was obiter, in any event). In an interesting,
insightful and considered judgment, North J examined the very core of freedom of

association as it exists in our industrial relations system.

First, His Honour found that Kenny I had relied on the maxim: expressio unius
est exclusio alterins (an express reference to one matter indicates that other matters are
excluded). By so doing, she incorrectly interpreted the statute to imply that since s.298L
dealt with a number of specific reasons, then each should be narrowly construed. Courts
use the “expressio unius” principal with caution and the history of the provisions (which
North ] amply discussed) demonstrates that the other paragraphs in 298L(1) were added

with intentional overlap and not to distract from the meaning of $.298L(1)(a)." s

3% Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 (per North J) at 195 et seq.

1% Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 204-208,
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More importantly, North J found that one had to broadly interpret the freedom of
association provisions, having regard to an understanding of the hybrid nature of

Australian labour law, today, as well as their basic purpose at international law. %

His Honour quoted Latham CJ in Metal Trades Employers Association v
Amalgamated Engineering Union:"’

“...In a forensic sense the organization is the party to the dispute,
though it asks for nothing for itself as an organization...”

Noting that traditional role of unions as parties principal to a dispute, North J found that
the present Australian system, whilst undergoing individualistic change, had not
abandoned its arbitration roots. Unions as entities have a role to play within the system

and freedom of association provisions should be interpreted so as to reflect this,"*®

Likewise, at internaticnal law, freedom of association provisions had been
interpreted broadly."*® Australia ratified ILO Convention (No 87) concerning Freedom of
Association and Protection of the Right to Organise. Article 11 of that Treaty states:
“Each Member of the International Labour Organisation for which this Convention is in

force undertakes to take all necessary and appropriate measures to ensure that workers

% Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 (per North J) at 198-204.

157 Metal Trades Employers Association v Amalgamated Engineering Union (1935) 54 CLR 387 at 403-404
as cited in Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports
165-239 (per North I} at 200.

1% Australasian Meat Industry Emplayees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 200-208.

%% Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I} at 208-226.
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and employers may exercise freely the right to organise.”'®?

The judge continued on the
above point by quoting from Minister for Immigration ad Ethnic Affairs v Teoh (per
Mason CI and Deane J): 161

If the language of the legislation is susceptible of a construction which
is consistent with the terms of the international instrument and the
obligations which it imposes on Australia, then the construction should
prevatl.

These factors grounded a broad interpretation of s.298L, as did other international
considerations. The challenges confronting Australian labor law jurisprudence (in terms
of flexibility and the like) at present had been before many countries throughout the
world. What was important to North J was that the weight of international opinion
favoured a broad interpretation of the reach of freedom of association provisions and of
the meaning of trade union membership. In this context, North J relied on the July 2002
decision of the European Court of Human Rights (European Court). That decision
determined that the United Kingdom law (as determined by the House of Lords and
narrowly construed union membership) did not conform with article 11 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (4 November
1950, Rome, 213 UNTS 221} (European Convention) - it was too narrow a view of trade

union membership.“’2

Y90 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 209.

"1 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 163-
239 (per North I} at 209 quoting from Minister for Immigration and Ethric Affairs v Teoh (1994-1995) 183
Commonweaith Law Reports 273 by Mason CJ and Deane I at 287,

182 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003} 126 Industrial Reports 165-
239 (per North J) at 208-226. North J looks at the UK cases (at 210 et seq): Discount Tobacco and
Confectionary Ltd v Armitage [1990] IRLR 15 — some judges held that there was no distinction between
membership of a union and making use of its essential services; Associated British Ports v Palmer and
Others and Associared Newspapers Lid v Wilson (1993) IRLR 336 -~ The Court of Appeal had a similar
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The factual analysis of North J (the causal link between trade union membership and the

conduct of the company):

Having determined the scope of the provisions, North T found in favour of the
union applicant when determining whether the evidence showed that the proscribed
reasons (of trade union membership and so forth} were an activating reason for the
employer’s conduct. The major evidence relied upon by His Honour in reaching this
decision were the statements of witnesses in evidence (and the lack of documentation). It
neither negatived the prohibited reason nor offered a viable commercial reason for the
corporate restructure. As mentioned earlier, Mr Catalfamo had swom in evidence that
the restructure arose because Belandra faced insolvency and also that he had met with
another businessman who suggested what he described as the “Westfield Model” — that
is, making other people responsible for areas of the business as their own business.'®?
But, the only evidence of the danger of insolvency for Belandra was the high cost of
workers’ compensation insurance. Further, Justice North had concerns about the veracity

of this so-called Westfield Model. There was no evidence of expert analysis of the

proposal. Likewise, Mr Catalfamo did not spend much time explaining the relevance of

view {membership includes the union’s relationship with the employer and not just the employee’s
relationship with the union), but the House of Lords did not. The European Court of Human Rights said
that “the right of union representation js inherent in the right of union membership” (cited by North I at
220). North J (at 224) also cites with approval: Keith Ewing “The Implications of Wilson v Palmer"” (2003)
32 Industrial Law Journal 6-7.

3 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 227-229.
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the difference between the Westfield business and his own. Due to the importance of

witness testimony in the case, it is worth quoting Justice North at length on this point:'®

“It is not incumbent on Belandra to establish that there were other
reasons for its conduct...However, the existence of a cogent
alternative explanation for the conduct might be an indicator that
the proscribed reasons did not so actuate the conduct. In any event,
Belandra undertock, in this case, to demonstrate alternative reasons for
its conduct. The alternative reasons raised by Mr Catalfamo, in his
affidavit of 4 September 2002..., were the desire to introduce the
Westfield model, and the financial viability of Belandra.

I am not satisfied, however, that either of the proffered reasons actuated
Belandra’s decision to refuse to re-employ the workforce. The case put
by Belandra, in essence, rested mainly on assertion where it was
reasonable to expect that some supporting evidence would have been
produced. For instance, to establish the asserted danger of Belandra’s
insolvency if the workforce was re-employed, calls for expert analysis
of past accounting records and projections as to future trading
outcomes based on assumptions of either maintaining or dispensing
with the workforce. Instead of taking that course, Belandra relied on
the increased costs of workers compensation premiums as the primary
basis for establishing the danger of insolvency.

...Mr Catalfamo’s analogy with the Westfield shopping centre business
was so vague and inexact as to lack any real significance. In cross-
examination he was pressed with the obvious difference befween the
Belandra business and the Westfield business, namely, that the
Belandra business was directed to the supply of goods, whilst Westfield
owned and managed shopping cenfres through which goods were
supplied by others...

This lack of formulation of the business model suggests that it was a
superficial musing of Mr Catalfamo, which served as a convenient fog
to softer the central reality that Belandra would not re-employ its
workforce. To avoid calling a spade a spade, Mr Catalfamo called the
decision not to re-employ the Belandra employees, the implementation
of the Westfield model. It was probably for the same reason that
despite @ promise made at a meefing on 17 September 2001, t¢ Mr
Bird, the secretary of the Victorian Branch of the applicant, Mr
Catalfamo did not commit the Wesifield model to paper.

The next question is whether Belandra has negatived the
proscribed reasons.(my emphasis) .. ”

% Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I) at 228.230,
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In this latter regard, North J noted the evidence of the trade union representative
(Mr Paul Davey) as credible. That evidence viewed Belandra as an “unsettled”
workplace where there were many problems frequently caused by management, for

example, late payment of wages and the like, 165

His Honour then noted apparent inconsistencies in the evidence of Mr Catalfamo.
When asked about industrial issues, Catalfamo at various times said that “(we) worked
with the union very well...I believe in unions...we’ve got no problem with the enterprise
agreement.”'*® But that went to:

“We don’t have a problem with a responsible active union™.!®’

. “But certainly, we want to run our own business. We don't have a problem if the
union is there in the peripherals.”'®

. “we have a philosophical difference with the union in Victoria.” and'®

. “We didn’t have a problem with that. Over the years we have worked very

closely with them, very close, and we have a — my problem is one where I want to

run my business different in the future...”'™

185 Australasian Meat Industry Employees’ Union v Belandra Pry Led (2003) 126 Industrial Reports 165-
239 (per North J) at 230-232.

168 Australasian Meat Industry Employees’ Union v Belandra Pry Lrd (2003} 126 Industrial Reports 165-
239 (per North I) at 232.

157 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 235.

188 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd {2003) 126 Industrial Reports 165-
239 (per North I} at 233.

' Australasian Meat Industry Employees’ Union v Belandra Pty Ltd {2003) 126 Industrial Reports 163-
239 (per North J) at 234,
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Perhaps the best example related to Catalfamo’s answers to questioning regarding why he
had used both management and labour hire companies for the Altona site (which was
different from the establishment of his other businesses). Again, it is worth quoting at

length:'"!

“Because we are diametrically opposites at the moment with the union.
We are at opposite ends of the spectrum. Having worked closely with
them we just can't seem to be able, ideologically — and I’'m no
ideotogue, your Honour. You know, I just — having been involved in
this industry now for 40 years and having put forward many
suggestions and many ideas across the table, I would get — prevent the
industry in the state. Twould get — the industry could grow — you might
as well talk to the wall. You know, I just — we have gone — we have
walked the walk, met them, invited them, spoke with them, over many
years. We cannot get the smallest change. That is the truth of it. You
might as well talk to the wall. Here we are investing millions of dollars
in an indnstry that's defunct in this state. This state, your Honour, used
to have 17 000 members. The union had 17 000 members in this state
back in the 70s. The industry has left the state, has taken flight. Within
a small radius of where we are, within a five kilometre radius, there
was 10 abattoirs, large ones. They're all gone, we are the only ones left
standing at the moment. We want to grow the business. We want to
grow our export business and our domestic business. We want to
employ people. We don’t want — w2 want to give them conditions.
But every time we’ve — we don’t want — basically they got us to the
point now where we don't want to employ people directly any more
because of the resistance o change and there’s a ~ going to work every
day and running a meat plant is not an easy task. The biggest single
problem is the industrial relation issue, because business can be got —
there’s plenty of business over the water and there’s plenty of business
domestically, if you do the right job. All we asked for was a bit of
cooperation with the union and a bit of — just listening to some changes.
‘Let’s implement some changes.” Even the smallest of change was
answered by, ‘But you used to do it like that 30 years ago, 40 years ago
and some very smart people thought about that.” But 30, 40 years ago
they used to pick up carcasses off the concrete and lift them up and put
them on the rail. Now there’s a lot of machinery that does all that hard
work. We're talking about a lot of things. (Emphasis added by present
writer; some original italics removed)”

" Australasian Meat Industry Employees” Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-

239 {per North J} at 235.

" Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 {per North J) at 236.
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Tustice North accepted that: *,..there is a high degree of subjectivity in making
judgments based on the impression made by a witness in the witness box. However, in a
situation like the present, where the mental processes of the witness are in issue, and
there is little objective evidence available apart from the evidence of the witness himself,
fHis Honour was certain that] there is room for the use of such an approach.”m In His
Honour’s view, Catalfamo’s statements and passion about the meat industry
demonstrated that he was only prepared to engage with the applicant if the applicant
accepted his views and vision and did not obstruct. The high level of industrial
disputation was said to reflect the “growing determination of Belandra to resist the
demands of the applicant.” The agreements were not only causes for the conduct of the

company but they were the reasons for it.”?

On that latter point,'”* Justice North noted that a distinction had been made in
earlier cases between the cause of a situation and the reason for it."”> The fact that there
is some connection between the employer’s act and trade union membership does not

mean the employer did the act because the employee was a union member. For example,

7 Ausiralasian Meat Industry Emplovees® Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 {per North J) at 237,

% Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 {per North J) at 238.

4 Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 (per North I} at 190-195.

'3 Such distinction had been accepted by Merkel and Finkelstein J¥ in Greater Dandenong City Council v
Australian Municipal, Administrative, Clerical and Services Union (2001) 112 FCR 232; and Branson J in
Maritime Union of Australia v CSL Ausiralic Pty Led (2002) 113 IR 326; and it seemed to be adopted in
MUA v Geraldton Port Authority [2001] FCA 236 per R D Nicholson J. Refer Australasian Meat Industry
Employees’ Union v Belandra Pty Ltd (2003} 126 Industrial Reports 165-239 (per North J) at 194,
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if an employer made a decision to make his operation more efficient or to facilitate the
provision of services to the service users at a lower cost (and for no other reason), that
action is not open to the inference of having been taken for reasons which include that the
employees are members of a union or have the benefit of an award.'” Section 298L(1}
is, then, an interpretation section. The section defines what constitutes a prohibited
reason for the purposes of s.298K(1). It is a process of characterisation and focuses on
the “because” of a situation. On the evidence in this case, trade union membership was

surely the “because.””’

Conclusion — and suggestions for law reform:

Case Law:

The decision in Belandra was appealed, but settled out of court when workers
voted on a compromise agreement, which reinstated the fundamental terms of the
cnterprise agreement under which they had previously worked.'”™ Discussing the

practical settlement of the matter in the newsletter, Workforce, the counsel for Belandra

' Australasian Meat Industry Emplovees’ Unior v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North I) at 194,

7 Australasian Meat Industry Employees’ Union v Belandra Pty Ltd (2003) 126 Industrial Reports 165-
239 (per North J) at 194-195.

" Workforce {Issue 1433, 20 February, 2004) at 1, citing trade unionist Paul Davey. It is interesting to
note that Australasian Meat Industry Employees’ Union v Belandra Pry Ltd (2003) 126 Industrial Reports
165-239 (per North J) was discussed in Issue 1414 of 45 September 2003 at 2.
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said the decision of North J extended the law on freedom of association and that the

issues raised in the judgment would “inevitably need to be dealt with.”"”?

Not a truer word was spoken. Quite obviously, the law on freedom of association
and the role of trade unions in bargaining in this country is the proverbial ‘mine field.’
There are conflicting single judge decisions, some which broadly interpret the area, and
others that have a narrowing effect on the law. The latter appear consistent with some
aspects of the approach of the Full Federal Court on the matter, yet there is also a highly
credible body of academic opinion that the Full Court position {(adopted by Kenny J) may

be wrong — and out of kilter with international authority.

In the view of the present writer, the preferable position on 5.298 K, L and M is
that of Justice North in Belandra and the leading academic commentators (McCallum,
Noakes, Cardell-Ree, Richardson and Riley) in their responses to BHP. These all urge a
broad interpretation of Australian freedom of association provisions. With due respect to
Justice Kenny, Her Honour's interpretation:

. almost neuters the effect of the freedom of association provisions;

. fails to take into account the breadth and purpose given those provisions at
international law,

o fails to acknowledge the systemic importance of trade unions in Australia; and

. does not adequately account for the fact that Part XA is the major protection for

trade unions now that preference is gone.

" Workforce (Issue 1433, 20 February, 2004) at 1, citing Blake Dawson Waldron partner, Mr Stephen

Amendola.
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In contrast, Justice North’s judgment is compelling. His Honour actually conveys
the importance of the systemic and international context for the freedom of association
provisions. He outlines the history and present life of Australian labour to highlight the
role that trade unions still play. He also notes the international genesis of the provisions
and the influence that background must surely play in the interpretation of the statute.
These provisions are the major protections for trade unions — they must be given the

_necessary breadth to be effective.

In the view of the present writer, adopting the approach of Justice North and the
academic commentators, although perhaps not a strict application of the doctrine of
precedent, is not such a Herculean task. Justice North ties his international-style
interpretation of the provisions to the High Court decision in Teoh.’®™ Further, his
approach of examining the purpose of the laws as an avenue for understanding its
meaning accords with basic principles of statutory interpretation.’®'  Finally, the
academic condemnation of the Justice Kenny view is held by some of the foremost critics

in this country.

The result of adopting the broad view of s.298K, L and M (suggested by Justice
North and comumentators}, it is submitted, would be both legally sound, and logical, at a
practical level. Such interpretation would mean that no employer could ‘turn its back’ on

a trade union in a bargaining situation. So, it would mean, as McCallum suggested, that

180 Minister for Immigration and Ethnic Affairs v Teoh (1993) 183 CLR 273.

" Don Gifford How to Understand an Act of Parliament (Cavendish Publishing Limited, England, 1996)
1-196 at 83 et seq.
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the provisions would actually have effect as a remedy, rather than being robbed of their
meaning. But the broad interpretation of the freedom of association laws would not
remove the option of offering AWAs and non-union agreements to employees. Justice
North spent a good deal of time discussing the need for prejudice to be because of union
membership. The evidence of each case would still be relevant, therefore, and AWAs
could still be offered if they were justified on commercial grounds rather than as a tool to
deunionise. In essence, the broad interpretation of the provisions would provide a real
choice in terms of the types of mechanisms that governed workplace relations (AWAs or

bargains) — and that choice is the stated aim of the Workplace Relations Act 1996,

One further consideration, which it is submitted is relevant, are the recent laws on
trade union regulation. The registration and internal administration of unions has been
moved from Parts IX and X of the Workplace Relations Act 1996 1o Schedule 1B of that
act by the Workplace Relations Amendment (Registration and Accountability of
Organisations) Act 2002. The aim of that latter legislation is to make unions more
representative of and accountable to their members, and to adopt principles of
management for unionists that are broadly similar to those of company directors. That
legislation must surely assist in bargaining and help improve on situations, like that of
BHP, where the relevance of unions was questioned even by its own members and where

_ . 2
trade union intransigence was a factor.'®

%2 The present writer is publishing a brief comment on those laws in: Louise Willans Floyd “Workplace
Relations: Employment and Industrial Law” (Chapter 32) in Clive Turner Australian Commercial Law
{Thomson Publishing, Sydney) forthcoming 2005 edition.
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Legislative Reform:

As the Part XA provisions are the major safeguard for unions, it is perhaps naive
to wait for a future court to follow the decision of a single judge and a number of
academics, however high calibre they might be. Clearly, legislative reform would have a

more immediate effect.

In that sense, the position favoured by the present writer is that adopted by
Naughton and expressed earlier in this chapter. Section 170QK should be reinstated so as
to give the Commission a power to order parties to bargain in good faith. The effect of

Asahi counld be overcome by redefining the word “negotiate,” as Naughton had suggested.

Professor McCallum notes that a similar bid for law reform was commenced by
Hon Kim Beazley MHR in 2000."  The Professor does not specifically refer to the
views of Nanghton, but does generically describe good faith bargaining provisions as a
good “first step.” Professor McCallum also suggests a “second step,” such as trade union
recognition laws — systems by which workers at a particular work place might actually
vote for a union to be their exclusive bargaining agent. The Professor usefully outlines
such systems as they exist in the United States, Britain and New Zealand, and notes the

inherent problems that Australian unions will always face, namely that they are geared

' Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
(20025 57 Relations Industrielles 225-249 at 242 (in particular footnote 37) — where Professor McCallum
refers to then Opposition Leader Hon Kim Beazley MP’s call for the introduction of sections 170MKA-
MKC through Bill No. 00121.
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towards large scale (national operations) — they are not representative of one workplace

184
alone,'®

With respect to the professor, the present author is less convinced of the virtues
(and even necessity) of trade union recognition in Australia, and is more inclined to
regard the Naughton approach as enough of a development for the foreseeable future.
There have been numerous critiques of trade union recognition published in the countries
in which such laws apply. Authors such as Professor Michael Gold:'®® Tonia Novitz and
Paul Skidmore;'® Atan Bogg;'® and Lord Wedderburn'®® all note the complexity of the
voting systems and other structures on which trade union recognition laws depend. For
almost all of these authors, trade union recognition is no panacea. Gold even infers that

voting can be manipulated by employers to suit their interests,

¥ Ron McCallum “Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
{2002} 57 Relations Industrielles 225-249 at 243-244,

"5 Associate Professor Michael Gold — undergraduate lectures in Labor Law, Center for Industrial and
Labor Relations Studies, Cornell University, Ithaca, New York, USA (October 2002). The present writer is
grateful to Professor Gold for letting her attend his lectures whilst the present writer was a Visiting Fellow
at Cornell University. (Lecture notes on file with author).

'8 Tonia Novitz and Paul Skidmore Fairness at Work: A Critical Analysis of the Employee Relations Act
1999 and its Treatments of Collective Rights (Hart Publishing, USA, 2001) 1-180, especially Chapter
Seven — Conclusion. The present writer is grateful to Dr Novitz for the time she spent discussing this and
other British labor issues during this author's short day trip to the University of Bristol in December, 2002.

"7 Alan Bogg “The Political Theory of Trade Union Recognition Campaigns: Legislating for Democratic
Competitiveness™ (2001) 64 The Modern Law Review 875-889. Again, the present writer expresses her
gratitude to Dr Bogg for his time in discussing British [abor law during this author’s short day trip to the
University of Birmingham in December, 2002.

"% Lord Wedderburn “Collective Bargaining or Legal Enactment: The 1999 Act and Union Recognition”
(2000) 29 Industrial Law Journal 1-42.
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While so often finding enormous worth in his work, the present writer has one
further critique of Professor McCallum. Very little of his commentary on BHP speaks of
trade union intransigence in the Pilbarra or the economic imperatives presented to BHP

139 Likewise, Professor McCallum attributes

by the competition of Hammersley Iron Ore.
the resurgence of the industrial torts to competition law.'*® But the present writer is at
pains to point out that the catalyst for the rebirth of those torts was the decision of Dollar
Sweets.'”! In that case, the union defied all orders of the Commission and some unionists

acted with such physical violence towards others that one victim required retinal

Surgery. 192

Admittedly, adopting the Naughton approach requires the overruling of the Asahi
definition of ‘negotiate,” and introduces yet another discretion to the jurisdiction of the
industrial commission. But, it is submitted, it allows the right degree of choice and
freedom to both unions and employers. It would prevent an employer from having to
bargain with a union that had nothing to do with the workplace, and it would seriously
challenge the rights of unions with which even members were disillusioned. Yet, it
would prevent a situation where unions (even wanted and representative unions) could be

ignored by an employer whose motivation might be deunionisation. As mentioned earlier

* David Noakes and Andrew Cardell-Ree “Individual Contracts and the Freedom to Associate™ (2001) 14
Australian Journal of Labour Law 89-96 at 96.

" Ron McCallum "Trade Union Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws”
€2002) 57 Relations Industrielles 225-249 at 233-234.

' Dollar Sweets Pty Lid v Federated Confectioners Association of Australia and Others [1986) Victorian
Reports 383-391 (per Murphy J).

"t Dollar Sweets Pty Ltd v Federated Confectioners Association of Australia and Otkers [1986] Victorian
Reports 383-391 (per Murphy J) at 389, 387,
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that represents a true choice in workplace relations. Importantly, to the central thesis of
this dissertation, it also retains the relevance of the structures that support the no
disadvantage test as it exists in the context of enterprise bargaining — that system of

negotiating and settling terms of employment cannot simply be ignored.
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VIII. CHAPTER EIGHT:
Glass Houses: AWAs & Disadvantage...

In discussing the Weipa dispute in the previous chapter,’ attention was paid to the
philosophies espoused by some companies that the most mutually beneficial form of
employment relationship stems from an individual relationship of trust between the
worker and the company. Such philosophies stem from the teachings of latter day
American managerialists, such as Sir Roderick C:clrmsgie:,2 and are also reminiscent of the
theories of Hayek (discussed in Chapter Two of this work), which dispute the existence
of a power imbalance between employer and worker, and urge minimal intervention in
the employment relationship. Weipa occorred under the previous legislation, the
Industrial Relations Act 1988, through use of an employment vehicle outside the
legislative framework - the common law contract of employment. Today, under the
Workplace Relations Act 1996, individual employment instruments are sanctioned within

that very statute, They are Australian Workplace Agreements (AWAs),

As discussed in Chapter Five of this dissertation, AWAs do something the
common law contract of employment still cannot do — they supersede relevant awards
and enterprise agreements. This is interesting in itseif, but takes on particular

significance when two further factors are borne in mind. The opening chapter of this

! Refer the discussion of, for example: Australian Manufacturing Workers® Union and Others v Alcoa of
Australic Limited and Others (1996} 63 Industrial Reporss 138-193 (Full Bench, Australian Industrial
Relations Commission per O'Connor P; MacBean and Polites SDVP, Harrison DP; Merriman C); and
Terry Ludeke The Line in the Sund: The Long Road to Staff Employment in Comalco (Wilkinson Books,
Melbourne, 1996) 1-170.

z Terry Ludeke The Line in the Sand: The Long Road to Staff Employment in Comalco (Wilkinson Books,
Melbourne, 1996) 1-170 at 7-8, 13-14,
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work studied the original “Rock Solid Guarantee” speech of our now Prime Minister.’
The present writer observed that, far more important than its limited guarantee of take
home pay, was the speech’s allusion to the individualistic nature of future employment
law - the ultimate expression of which was the AWA, Further, and as discussed in
Chapters Five and Six, the original Workplace Relations Bill only required AWAs to
comply with a series of statutory minimum conditions and would take effect once lodged
with a new body called the Employment Advocate. The requirement of passing the no
disadvantage test and the possible involvement of the Commission (if the Employment
Advocate has concerns as to whether the no disadvantage test is passed) was only
included in the legislative scheme to appease the holders of the Senate balance of power

and ensure the ultimate passage of the whole Workplace Relations Bill.*

The confluence of such history, philosophical background and policy significance
can only deepen the importance of a consideration of AWAs to this legal analysis of the
no disadvantage test. It is the purpose of this chapter to do just that. Some of the factors
that tell heavily on such assessment are: the secrecy of the AWA process and the
operation of the Office of Employment Advocate; the question of ‘duress; and
something of a recurrent theme of this study — bargaining power and whether individuals

(bargaining without unions or the Commission in a secretive process) can ‘hold their

 Hon. John Howard MP Address to 28" Young Liberal Movement Convention (Australian National
University, Canberra, 8 January 1996) 1-9 at 4-5. (Copy supplied by Prime Mimnister's Office and on file
with author),

* The passage of the Workplace Relations Act 1996 (Cth) through Parliament was discussed in Chapter Five
of this thesis at 1 et seq. See also, for example: Louise Willans Floyd “To Thine Own Self Be True —
Enterprise Bargaining and the Rise of Individualism in Australian Industrial Law and Trade” (1997) 3
International Trade and Business Law Annual 263-276 at 267-271,
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own,” The chapter concludes by returning to the criginal government policy on statutory
minimum conditions and subsequent suggested changes to dilute or remove the no
disadvantage test and the Commission’s jurisdiction in the AWA process. It also ponders
the related matter of a possible re-emergence of the common law contract of
employment. It follows from the discussion in Chapter Three of this thesis that today’s
questions are not just central to any consideration of the rock solid guarantee to workers,
but are reminiscent of the original Parliamentary debate that spawned Australia's
Constitutionally-enshrined Commission system over 100 years ago. It was then that Sir
A]fred Deakin favoured the flexibility of a (protective) Commission (which was like an
elephant’s trunk “that could pick up a pin or lift an enormous load™) to rigid legislation

!!5

that “must necessarily be ineffective in dealing with a living society.”” Perhaps it is true

that the more things change, the more they stay the same...

5

Refer Chapter Three of this thesis and the discussion of Sir Alfred Deakin’s “Second Reading of the
Conciliation and Arbitration Bill 1903” (House of Representatives) Commonwealth of Australia
Partinmentary Debates (House of Representatives, Parliament of Australia, 1903) 2862 et seq.
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CRITIQUE OF THE NO DISADVANTAGE TEST AS APPLIED TO
AUSTRALIAN WORKPLACE AGREEMENTS:

L How can something so secretive be rock solid?

The Office of Employment Advocate (the OEA - which, in the first place, applies
the no disadvantage test to AWAS) operates in conditions of tremendous secrecy. Under
s.83BS Workplace Relations Act 1996, the parties to an AWA cannot be revealed by
anyone employed by the OEA or any researcher, and the penalty for breaching that
provision is 6 months imprisonment. Further, there are strict limits applying to
researchers who hope to access actual AWAs stored at the Office of Employment
Advocate. Under regulation 8D Workplace Relations Regulations the Employment
Advocate will only authorise access to AWAs to competent researchers who seek to
analyse trends in agreement making. Documents showing the reasoning behind the
Employment Advocate’s assessment of an AWA are not accessible, nor are researchers
allowed to contact the parties to an AWA. The decision to grant or withhold access to
researchers is at the sole discretion of the Employment Advocate and researchers granted
access must sign a research protocol contract, which contains a confidentiality agreement.
Copies of the confidentiality agreement are not on the OEA web site. However, a copy
supplied to the present writer by the Office demonstrates how strict the obligations are.
The Commonwealth may take legal proceedings against researchers even in the event of
merely suspected breach. There can be inspection of the researcher’s premises without
warning by the Commonwealth and a review of the researcher’s performance. And the

researcher must indemnify the Commonwealth against all loss.®

® Refer Clauses 6, 7 and 10 Deed of Agreement (copy on file with author),
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One of the reasons the OEA gives for this secrecy is to prevent AWA access
being used to generate commercial advantage to particular businesses.” Obviously there
is some credence to that argument, at least in the case of top level employees. It must
also be acknowledged that, despite the limitations, there is some excellent socio-legal
research that has been done on AWA trends by such noted scholars as Professor Richard
Mitchell.® Some of Mitchell’s findings are discussed in greater detail later in this chapter,
but it is important to acknowledge, for present purposes, that Mitchell received hundreds
of de-identified sample AWAs from the OEA for his research, and his conclusions on
AWA bargaining were hardly those of an OEA puppet.” However, clearly this secrecy
does limit research into the legislative and other safeguards of workers’ rights in making
an AWA. Some may be deterred from undertaking such examinations due to the onerous

nature of the confidentiality agreements and because it is the OEA who selects the sample

7 Refer web site of the Office of Employment Advocate for details: http://www.oea.gov.an (last visited 24
March 2004). See especially the page: “How to Apply for Access 10 AWAs for Research”
hitp:fiwww .oea. gov.aw/printer.asp Jshowdoc=/home/research-how to_apply.asp&Page=5 It is interesting
to note that the Office of Employment Advocate will deposit an internet cockie on the hard drive of any
person who visits their website — this is said to be so the OEA can better understand the manner in which its
web site is used.

¥ See particularly: Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation
in Australian Labour Law™ (2003) 45 Journal of Industrial Reiations 292-325. Further (related) research
includes: Paul Gollan and Jonathan Hamberger “Australian Workplace Agreements and High Performance
Workplaces: A Critique of Mitchell and Fetter” (2003) 45 Journal of Industrial Relations 521-527;
Richard Mitchell and Joel Fetter “Australian Workplace Agreements and High Performance Workplaces:
A Reply” (2003) 45 Journal of Industrial Relations 528-529; and Richard Mitchell “Australian Industrial
Instruments and the Capacity to Manage” IPA Conference Papers
hittp:/fwww ipa.org.aw/Units TWorkreform/capmanseminar/mitchelf.hirn (last accessed 19 February 2004).
The OEA also provides some material about trends on its web site: refer “Sample of 100 AWAs
http:/fiwww .oea.gov.gw/printer.aspfshowdoc=/home/sample awas.asp&Page=5 last accessed 24 March
2004. See also: Richard Mitchell Final Report: Protecting the Worker's Interest in Enterprise Bargaining
- The ‘No Disadvantage’ Test in the Australian Federal Jurisdiction (Prepared for the Workplace
Innovation Unit, Industrial Relations Victoria by The Centre for Employment and Labour Relations Law,
Law School, The University of Melbourne, 2004) 1-77.

® Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” {2003} 45 Journal of Industrial Relations 292-325 at 311.
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of agreements that the researcher examines, in any event.'” More disturbingly, the
secretive nature of the OEA also raises a serious question as to whether the no
disadvantage test may be considered anything like a ‘rock solid guarantee’ for such
agreements or whether the office, itself, may be operating in favour of employers. These

claims are considered presently.
2 Possible Employer Bias of OEA?

It will be recalled from Chapter Five of this thesis that the Office of Employment
Advocate advises both employers and employees on AWAs."' The OEA was created by
the Workplace Relations Act 1996, which also created AWAs and arguably promotes
such instruments through its principal objects. Furthermore, the OEA is staffed by public
servants. Westminster traditions aside, such public servants might be regarded as serving
the government of the day and that government has favoured the making of AWAs (over

collective agreements) since the making of the ‘rock solid guarantee’ speech, itself.

The potential this situation has to cause conflicts of interest has not been lost on
scholars in the area. It was noted by McCallum, as early as the Senate enquiry into the

Workplace Relations Bill, in 1996.”% And the work of recent commentators has hardly

' The Office of Employment Advocate states that it receives 5 requests for AWA research access per year
~ refer email from Kerrie Webb of the Office of Employment Advocate (dated 20 July 2004.) (Copy on
file with author).

' Refer Chapter Five of this thesis.

'# (Chapter Four) “Changes to the System and Its Institutions” (Part C) Consideration of the Workplace
Relations and  Other Legislation Amendmemt Bill 1996  Senate, Parliament of Australia

{(http://www/aph gov.au/Senate/commitiee/economics_ctie/workplace/report/e06.htm i-11 at 3. See also
Louise Willans Floyd “To Thine Own Self Be True - Enterprise Bargaining and the Rise of Individualism
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assuaged those fears. Mitchell noted that the OEA website, in dealing with template
AWAs, devotes much time to employer cost-saving issues, but relatively little to any
obligations on employers to provide multi-skilling and worker empowerment. Moreover,
in developing some template agreements, the OEA collaborated with certain employer
organisations, but neither with trade unions nor independent human resource
consultants.”® In his article, “Flexibility and Stretching Rights: The No Disadvantage

1% Omar Merlo considered the situation where the OEA

Test In Enterprise Bargaining,
had a choice of possible benchmark awards for the purposes of applying the no
disadvantage test to AWAs. Merlo went so far as to suggest that the OEA might select
the award that had terms that were easier to satisfy for emplovers, for example, it may
require lesser pay.”> The case symptomatic of the problem for Merlo was one he labels
the GTS Case.'® Such decision is considered in some detail by the present writer, below.
It will become clear that there are some problems with Merlo’s own analysis of the

dispute; nonetheless, the litigation does expose real problems with the no disadvantage

test as it applies to AWAs and raise further doubts as to its effectiveness.’’

in Australian Industrial Law and Trade” (1997) 3 International Trade and Business Law Annual 263-276 at
211-273, And refer Chapter Five of this thesis.

'* Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325 at 310-311. More cn the precise nature of
Mitchell’s work is considered infra.

' Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprisc Bargaining”
{2000) 13 Austratian Journal of Labor Law 207 — 235 at 224 et seq.

% As alluded to in Chapters Five and Six of this thesis, Merlo is also highly critical of the application of the
test in situations where unions are not present. This criticism obviously also applies to the application of
the no disadvantage test to individualilstic AW As,

* Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(20003 13 Australian Journal of Labor Law 207 — 235 at 224 et seq.

7 Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
{2000} 13 Australian Journal of Labor Law 207 — 235 at 224 et seq,
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The GTS Case — Australian Municipal, Administrative, Clerical and Services Union and
Global Telesales Pty Lid"®

Lufthansa German Airlines had established a call centre in Victoria, in the form of
its wholly owned subsidiary, Global Telesales Pty Ltd (GTS). GTS was the initial point
of contact for callers to the airline and its staff took reservations for Lufthansa and its
partner airlines. There was some hope of extending the work to be done by call centre
staff (to, for example, taking calls relating to other businesses), but that potential was yet

to be developed.”®

GTS was a ‘green fields’ site and employment was offered on the basis of
Australian Workplace Agreements.”® Under section 170XE Workplace Relations Act
1996, the Employment Advocate designated the Commercial Sales (Victoria) Award
1996% as the designated award for the purposes of applying the no disadvantage test to

the AWAs in question.”® It was at this point that the ASU involved itself.” The ASU

" Where possible, this analysis is taken from reported judgments: Awstralian Municipal, Administrative,
Clerical and Services Union and Global Telesales (Australian Industrial Relations Commission per
Commissioner Whelan, M Print Q 9177, 27 November 1998) 1-18; Australion Municipal, Administrative,
Clerical and Services Union and Global Telesales (stay application Australian Industrial Relations
Commission per Watson SDP, M Print R 0333, 23 December 1998) 1-3; and Austratian Municipal,
Administrative, Clerical and Services Union and Global Telesales (Full Bench, Australian Industrial
Relations Commission, PR927484, 10 February 2003 per Giudice J; Acton SDP and Smith C) 1-13.

' Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 4-5.

9 Austratian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 6.

2 Commercial Sales (Victoria) Award 1996 (Print N7268).
 S.170XE(3) Workplace Relations Acr 1996 (Cth): *...the Employment Advocate must determine. ..an

award or awards under this Act regulating terms or conditions of employment of employees engaged in the
same kind of work as that of the person under the AWA...”" (emphasis added),
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was not respondent to the Commercial Sales Award,** but nonetheless represented to the
Employment Advocate that the relevant award was really the Overseas Airline Award
1994 That latter award covered employment that was essentially in the airline industry

and it paid more than the salary contained in the Commercial Sales Award.*

The Employment Advocate designated the Commercial Sales Award as the
appropriate benchmark for the no disadvantage test. No reasons were published, nor
were they required under the Workplace Relations Act 1996.2” At that point, the ASU
sought an interim award to bind the employer and employees which was in similar terms

to the Commercial Sales Award. The union applied on the basis that strong minimum

2 Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) [-18 at 6-7.

* Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 9.

= Overseas Airline Award 1994 (Print [.5762). For confirmation that the union had made representations
to the Employment Advocate regarding the designation of the award see: Australian Municipal,
Administrative, Clerical and Services Union and Global Telesales (Australian Industrial Relations
commission per Whelan C, M Print Q 2177, 27 November 1998) 1-18 at 6.

% This is implicit from the judgment in Australian Municipal, Administrative, Clerical and Services Union
and Global Telesales (Australian Industrial Relations Commission per Whelan C, M Print Q 9177, 27
November 1998) 1-18 at 3 et seq. See also: Leigh Hubbard (Victorian Trades Hall Council) Submission to
Senate Empioyment, Workplace Relations, Small Business and Education Legislation Committee Inguiry
into Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 (Submission Number
413; 22 September 1999) 1-112 at 22-29 (copy gratefully received from Mr Jarrod Moran, Workcover
Liaison Officer, Victorian Trades Hall Council and on file with author); and Omar Merlo “Flexibility and
Stretching Rights: The No Disadvantage Test in Enterprise Bargaining™ (2000) 13 Australian Journal of
Labour Law 207-235,

¥ Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 9, where the
Commissioner states: “Whatever the Employment Advocate may or may not have done in designating that
award under section 170XE...” (emphasis added}; and 12: “... It can only be presumed that this was done in
accordance with section 170XE(3) on the basis that this award regulates terms or conditions of employment
of employees engaged in the same kind of work as that of the employees under the AWAs. There is no
evidence before the Commission concerning the basis upon which this decision was made or the reasoning
of the Employment Advocate which leads to this conclusion...”
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award entitlements were the basis for bargaining and that the core function performed by
GTS employees were international airline bookings.28 GTS appealed, arguing, for
example, that the core work performed was telephone sales; that changing the designated
award (after some AWAs had already been signed) was unfair and confusing to

employees; and that those people accepted employment of their own free will.?

At first mstance, Commissioner Whelan granted the interim award. She found
that the applicable award was the Overseas Airline Award 1994. In the view of the
Commissioner, the alternative award, the Commercial Sales (Victoria} Award 1996,
applied 1o those who, for example, were engaged in cold calling (ie soliciting orders by
telephoning potential customers). The employees in the instant case were involved in
taking airline bookings and the Commissioner was unaware of any other case in which
such employees had been engaged under the Commercial Sales (Victoria) Award 1996.°

In coming to her conclusion, Commissioner Whelan distinguished the function of the

B Australion Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 1 et seg. In
advancing this argument, the union relied on, for example, sections 3(d) and 88B Workplace Relations Act
1996 (Cth). They also relied on ALHMWU v Garner Merchant (Australian Industrial Relations
Commission, Print Q 1953) where the Commission stated: “The Act, however, does not in any way
suggest that the fact that a employer wishes to offer AWAs or, indeed, that employees agree to enter into
them, makes the existence of an award binding on the parties irrelevant. The existence of an award does
not prevent the making of AWAs. It does, however, clearly act as a safety net prior to the signing of an
AWA, after the expiry of an AWA, during the negotiation of an AWA or until an AWA takes effect. It
also provides the safety net for new employees and those who may choose not to enter into an AWA.
While the provisions of the award will be overridden by an AWA during the life of an agreement, the
AWA does not invalidaze the award. Indeed, the existence of an underpinning award is totally consistent
with the objects of the Act and, in particular, section 3(d) which sets out clearly the relationship between
the award safety net and the facility for employers and employees to enter into the type of agreements
which meet their needs.”

B Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print (3 9177, 27 November 1998) 1-18 at 5 et seq.

3 Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print @ 9177, 27 November 1998) 1-18 at 13-14,
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Employment Advocate in designating an award under s.170XE, and the function of the
Commission in determining whether or not to make an interim award. The Commissioner
said that the public interest was served by the making of an interim award to further the
objects of the act in preserving a strong award safety net.’! Finally, Commissioner
Whelan questioned the assertion of the company that the AWASs in question had been
freely entered into. During argument, statements had been made on behalf of the
employer that employment was offered on the basis of an AWA or a contract of
employment with similar terms. Commissioner Whelan referred to the Macquarie
Dictionary definition of “agreement” as something involving mutuality; and to the
judgment in Toys ‘R’ Us (Australia) Pty Ltd Enterprise Flexibility Agreement 1994 (Print |
L9066), where Vice President Ross discussed the need for consent and an absence of
coercion. Commissioner Whelan relied on these authorities to find that the union, in
seeking an interim award, was seeking to further the choice of employees and to enhance
their safety net.”

The interim award was subsequently staid by Senior Deputy President Watson.”
A Full Bench then quashed the award “on jurisdictional grounds.” That decision does not

seem to be reported, but rather is only referred to in the reports of subsequent applications

3 Austratian Municipal, Administrative, Clerical and Services Union and Global Telesales (Australian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 12-13.

? Australian Municipal, Administrative, Clerical and Services Union and Global Telesales (Auvstralian
Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18 at 7, 13-14,

3 Australian Municipal, Administrative, Clerical and Services Union and Global Telesales Pty Ltd
{Australian Industrial Relations Commission per Watson SDP, M Print R0333, 23 December 1998) 1-3.
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in the matter.* Ultimately, the applicability of awards became less important as the
dispute drew on, the parties and the government negotiating modified terms of

empla:)yment.35

Commentary on the GTS Case:

What is interesting from a reading of Merlo’s footnotes is that his analysis does
not appear to come from a reading of the actual decisions of any tribunal — either the
Industrial Relations Commission or the Office of Employment Advocate.’® Rather,
Merlo cites, as his authority for his analysis, the submission of the Victorian Trades Hall
Council (VTHC) to the Senate Employment, Workplace Relations, Smail Business and

Education Legislation Committee’ (reviewing the Federal Government’s Workplace

¥ Australian Municipal, Administrative, Clerical and Services Union and Global Telesales Py Ld
{Australian Industrial Relations Commission per Giudice J, Acton SDP and Smith C, PR927484, 10
February 2003) 1-13 at 2. Tt is interesting to note that this report only alludes to the decision to quash the
award — it is not that actual report of that latter order. In fact, such does not seem to have been reported; no
citation is given in the Full Bench judgment, nor is one provided in: Leigh Hubbard (Victorian Trades Hall
Council) Submission to Senate Employmen:, Workplace Relations, Small Business and Education
Legisiation Committee Inquiry into Workplace Relations Legisiation Amendment {More Jobs, Better Pay)
Bitl 1999 (Submission Number 413; 22 September 1999) 1-112; and Omar Merlo “Flexibility and
Stretching Rights: The No Disadvantage Test in Enterprise Bargaining” (2000) 13 Australian Journal of
Labour Law 207-235.

¥ Australian Municipal, Administrative, Clerical and Services Union and Global Telesales Pry Lid
(Australian Industrial Relations Commission per Giudice J, Acton SDP and Smith C, Print PR 927484, 10
February 2003) 1-13; Leigh Hubbard (Victorian Trades Hall Council) Submission to Senate Emplovment,
Workplace Relations, Small Business and Education Legislation Committee Inguiry into Workplace
Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999 (Submission Number 413; 22
September 1999) 1-112 at 23 et seq; and Omar Merlo “Flexibility and Stretching Rights: The No
Disadvantage Test in Enterprise Bargaining” (2000) 13 Australian Journal of Labour Law 207-235 at 225,

* Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000} 13 Australian Journal of Labor Law 207 — 235 at 224 et seq, for example, footnotes 123 (GTS Case)
and 181 (Melbourme Cricket Ground Case).

37 Leigh Hubbard (Victorian Trades Hall Council) Submission to Senate Employment, Workplace Relations,
Small Business and Education Legislation Committee Inquiry into Workplace Relations Legislation
Amendment (More Jobs, Beiter Pay) Bill 1999 {Submission Number 413; 22 September 1999) 1-112,
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Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999). Interestingly, that

VTHC submission also does not contain citations of these cases which it “analyses.””®

To be fair to Merlo and the Victorian Trades Hall, and as noted throughout the
above commentary, not all the GTS applications seem to have been reported, But, in the
view of the present writer, Merlo does appear to rely largely on union research for his
condemnation of the OEA - and on that latter issue, unions are hardly unprejudiced,
themselves! In fact, there are portions of the union submission that the present writer
challenges as matters of fact. For example, they claim that the employer in this case
actually implied workers would start on the airline award. However, there is absolutely

no implication as to the name of awards at all in the documents of offer.*

Allowing for circumspection, though, there is still, it is submitted, cause for
concern over the way in which the OEA dealt with the no disadvantage test in the GTS
workplace agreement. In researching the decision, the present writer emailed the OEA
legal people on the Advocate’s choice of benchmark award in light of Merlo’s claim.
Whilst that group was polite and prompt in answering the questions of this writer, their
only response to the OEA’s selection of one award over another as designated award was:

“The EA is not under a statutory duty under section 170XE of the Workplace Relations

* Leigh Hubbard (Victorian Trades Hall Council) Submission to Senate Employment, Workplace Relations,
Small Business and Education Legislation Committee Inquiry into Workplace Relations Legislation
Amendment (More Jobs, Better Pay) Bill 1999 {(Submission Number 413; 22 September 1999) 1-112 at 22-
29.

* Leigh Hubbard (Victorian Trades Hall Council) Submission to Senate Employment, Workplace Relations,
Small Business and Education Legislation Committee Inguiry into Workplace Relations Legisiation
Amendment (More Jobs, Better Pay) Bill 1999 (Submission Number 413; 22 September 1999) 1-112 at 22.
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Act 1996 to publish reasons for his determination of the relevant Award for the purposes
of the no disadvantage test.”*® With respect, this is insufficient response. Keeping in
mind the OEA’s stated justification for secrecy (namely, competitive business conditions
may require secrecy as to terms of employment), it is hard to see how any commercial
disadvantage could come from divulging reasons in a case of this prominence. Clearly,
the matter had already come to the attention of the general public, given the ultimate
application to the Commission for an interim award and, finally, the involvement of the

Victorian Government in negotiating some form of compromise.

What the GTS dispute shows unequivocally, therefore, is the problem caused by
the secrecy of the OEA. At the very least, no one can be absolutely sure there is a rock
solid guarantee pertaining to the no disadvantage test as applied to AWAs because
nobody actually knows what is going on. The worst case scenario is that the OEA is
biased in favour of employers. The VTHC uses the GTS Case to argue that the
Employment Advocate could be pro-employer and that AWAs should be vetted by the
Australian Industrial Relations Commission. Noting that common law contracts of
employment have always been available to employers, the VTHC argues that the advent
of AWAs, which go further than contracts by allowing employers to avoid awards, may

be an inherently pro-employer device, irrespective of how they are approved.”! Merlo

* This statement was made in an email from Ms Suzanne Badge, Office of Employment Advocate, to the
present writer, Lonise Willans Floyd (17 March 2004). (Copy on file with author).

4 Leigh Hubbard (Victorian Trades Hall Council) Submission to Senate Employmen:, Workplace Relations,
Small Business and Education Legislation Committee Inguiry into Workplace Relations Legislation
Amendment (More Jobs, Better Pay) Bill 1999 (Submission Number 413; 22 September 1999) 1-112 at 25.
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makes a similar point and, in the submission of the present writer, there is worth to this

critique, as will be seen in the remainder of this chapter,

3 Duress and AWAs

In his judgment in Belandra, Justice North spent considerable time emphasising
that the crux of Australian industrial law is still the collective agreement sanctioned by
the Industrial Relations Commission. Despite their topical, controversial nature, AWAs
are only a small part of the system, which remains a hybrid between the newly embraced

individualism and the traditional arbitration model.*?

Yet despite that statistical
limitation, AWAs have a high level of importance because they represent a systemic
change to Australian labour law. They are the antithesis of the traditional arbitration
model and, as noted in the introduction to this chapter, they even go beyond the effect of
common law contracts of employment as they alone can override an award. AWAs are
part of an array of instruments that can and do govern employment relationships. Yet as
McCallum noted in the context of the BHP dispute, ™ the levers of choice over that array
may well rest in the hands of the employer. The BHP dispute involved an employer who

sought to entice employees onto AWAs through use of terms that were more favourable

than those in the pre-existing enterprise bargain. The different yet related issue involves

** Omar Merlo “Flexibility and Stretching Rights: The No Disadvantage Test in Enterprise Bargaining”
(2000} 13 Australian Journal of Labor Law 207 — 235 at 224,

* Australasian Meat Industry Employees’ Union v Belandra Pry Ltd (2003) 126 Industrial Reports 165-
239 {per North J) at 200-208: AWAs were estimated to cover less than 5% of the Australian workforce.

* The expression “the levers of choice” was coined by Ren McCallum in his article, “Trade Union
Recognition and Australia’s Neo-Liberal Voluntary Bargaining Laws™ (2002) 57 Relations Industrielies
225-249 at 236.
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possible employer duress — that an employee simply must have an AWA. Whether that
can be done is both dependent on the no disadvantage test and mmpacts the effectiveness

of the test — as illustrated below.

The Law on Duress:

The Workplace Relations Act 1996 specifically outlaws duress in section
170WG(1), which provides that “a person must not apply duress to an employer or
employee in connection with an AWA or ancillary document.” Yet, the Explanatory

111

Memorandum to that legislation is equally clear that such prohibition “...would not
prevent an employer from offering employment on the basis that the employee enter into

an AWA.”

Referring to the latter explanation as simply a ‘gloss,” Justice Marshall, in
Australian Services Union v Electrix Pty Ld," granted an injunction against an employer
who sought to employ highly specialised employees only if they would accept AWAs,
The employer concerned was a successor business to what had been a Victorian
{government) power supplier. As such, the employer was really dealing with highly
skilled workers who were essentially applying for the same job they had done for the
earlier power supplier. The terms and conditions of employment of those workers had

previously been covered by an enterprise bargain, which contained better entitlements

* Australian Services Union v Electrix Pty Ltd (per Marshall J) (1999) 93 Industrial Reports 43-47.
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than were being offered in the AWA, In granting the injunction, His Honour went so far

as to describe the conduct of the employer as: *

“...unconscionable conduct which no employee in a humane, tolerant
and egalitarian society should have to suffer... The meter readers would
be confronted with...a situation where (the employer was) able to
unilaterally vary their entitlements on a ‘take it or leave it’ basis.
Without injunctive relief (the employees) would essentially be left with
the choice between reduced entitlements or the sconomic scrap heap of
unemployment (They) have specialised skills which are incapable of
being utilised in other gainful employment.”

Despite Justice Marshall’s certainty on the issue, commentators of the day, such
as Joo Cheong Tham in the article “Take It Or Leave It AWAs: A Question of
Duress?™" questioned whether a general principle could be extrapolated from the
interlocutory decision as to the meaning of ‘duress.” As Tham noted, ‘duress’ is a
concept known to the common law. As such it has particular features. It is a vitiating
factor that may render a contract voidable once that contract has been entered into.
Likewise, ‘duress’ has grown up as a concept in a commercial context of contract law,
not labour law. There is a real question, therefore, whether any exploitation by an
employer of an employee’s bargaining imbalance would qualify as the illegitimate

pressure needed to constitute duress at common law.*®

* Australian Services Union v Electrix Pty Ltd (per Marshall 1) (1999) 93 Industrial Reports 43-47 at 45-
46.

#7 Joo Cheong Tham “Take It Or Leave it AWAs: A Question of Duress?” (1999) 12 Australian Journal of
Labour Law 142-148.

% Joo Cheong Tham *Take It Or Leave it AWAs: A Question of Duress?” (1999} 12 Australian Journal of
Labour Law 142-148 at 146.
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The authoritative case on the meaning of duress came in the form of the decision
of Justice Moore in Schanka v Employmen: National (Administration) Pty Lid* That
decision set beyond doubt the notion that offering employment on the basis of an AWA is
not duress. It confirmed the common law definition of ‘duress,” then, as something
requiring illegitimate pressure, not simply pressure, alone. But the case also
acknowledged that the duress concept, as dealt with in s.170WG of the Workpliace
Relations Act 1996, applied even when no AWA was concluded. It, therefore, raised
questions as to whether duress, in the labour context, considers primarily the conduct of
the person pressured (as does the common law) or whether it is broad enough to focus on

the conduct of the party applying the pressure.

Schanka v Employment National (Administration) Pty Ltd™

Justice Moore began one of his main judgments in the Schanka litigation with the
acknowledgment that “(these) proceedings now have a lengthy history.”' Indeed, His
Honour goes on to outline the myriad court applications, procedural applications and

substantive hearings.”> Such an elaborate history is not necessary for present purposes,

¥ Schanka v Employment National (Administration) Pty Ltd (per Moore Iy (2001) 105 Industrial Reports
271-315. (Earlier decision: (1999) 92 Industrial Reports 464-484),

3% Schanka v Employment National (Administration} Pty Lid (per Moore I) (2001) 105 Industrial Reports
271-315. (Earlier decision: {1999) 92 Industrial Reports 464-484).

3t Schanka v Employment National {Administration) Pty Ltd (per Moore J) (2001) 105 Industrial Reports
271-315 at 271,

3 Schanka v Employment National {Administration) Pty Lid (per Moore ) (2001) 105 Industrial Reporis
271-315 at 271 et seq. See, generally: Shae McCrystal and Renata Grossi “Duress and Australian
Workplace Agreements — The Schanka Litigation and Gther Developments” (2002) 15 Australian Journal
of Labour Law 184-197.
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The facts and judgment necessary to analyse ‘duress’ as a concept relevant to AWAs are

considered presently.

Facts:

Schanka and his fellow litigants had bteen employed by the old Commonwealth
Employment Service (CES), a government entity which had dealt with job placement to
public service and other positions for the unemployed and other job seekers. When the
Federal Government essentially privatised/corporatised that function, those who had been
employed with the CES were offered a number of options, ranging from redundancy
through to being employed by the only remaining government entity dealing with old
CES matters, Employment National (EN). Originally, those who were to be employed by
EN could elect to be covered by either an AWA or a direction made under s.81 Public
Service Act, which provided for the exact same terms as the AWA. The understanding
was that eventually the AWAs and s.81 orders would be replaced by an enterprise
bargain. However, there was a question as to whether such would take the form of a
union or non —union agreement. The possibility of there being an ultimate enterprise
bargain crystallized the difference between the AWA and s.81 option. Those who had
signed an AWA might be limited in their capacity to strike whilst bargaining for a
certified agreement, given that AWAs bind parties absolutely during their period of
operation. After intervention by the relevant union, the s.81 option was withdrawn and
employment was offered on the basis of an AWA, only. It was at that time that Schanka

and his fellow litigants were offered work with EN on an AWA-only basis. They had all
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previously announced their preference to work under a collective agreement. Further,
they faced their new choice (to work only under an AWA) at a time when the Australian

Public Service was going through a massive downsizing.

Decision:

Justice Moore held that duress had been applied in connection with the AWASs —
section 170WG had been breached. However, it is crucial that His Honour found that the
offer of employment exclusively on the basis of an AWA did not, of itself, cause the
breach. Such amounted to the placing of pressure on job applicants. But to ground a
finding of duress, there had to be illegitimate pressure. To this end, Justice Moore relied
on the judgment of McHugh JA (as he then was) in Crescendo Management Pty Lid v
Westpac Banking Corporation as cited by R D Nicholson J in Maritime Union of

Australia v Geraldion Port Authority: 3

“While ‘duress’ is not defined in the WR Act, it is a concept well
understood in the law. The rationale of the doctrine of economic duress
“is that the law will not give effect to an apparent consent which was
induced by pressure exercised upon one party when the law regards that
pressure as illegitimate. . .(citations omitted)”

In the instant case, the “singularly most important ...(matter)...evidencing

illegitimate pressure” was the fact that Schanka and his fellow applicants had already

3 Crescendo Management Pty Ltd v Westpac Banking Corp (1988) 19 NSWLR 40 at 45 cited by RD
Nicholson I in Maritime Union of Australia v Geraldton Port Authority [1999] FCA 899. Moore J cites
these decisions in Schanka v Employment National (Administration) Pty Ltd {1999) 92 Industrial Reports
464.484 at 482
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been employed by the CES and were, effectively, applying for their former position.™*
But there was another factor. By removing the s.81 option and offering employment only
on the basis of an AWA (which would necessarily prohibit industrial action), EN was
removing the rights of parties to bargain further at a later stage. Such removal was taking
place even though EN was aware the employees wanted to so bargain (particularly for a
certified union agreement) and improve on the conditions of employment offered in the
AWA.*® There was even another factor, namely, that prior to casting the AWAs, EN had
concluded a non-union agreement with a small number of employees which would serve
as the benchmark award for the application of the no disadvantage test. That agreement
contained terms of employment that were not as favourable to employees as those
contained in the previous union award under which Schanka and others had worked.
Justice Moore found this conduct of EN illegitimate and something that was clearly
against the spirit of the Workplace Relations Act 1996 (for example, the principal object
in section 3) which affirmed the need for parties to freely bargain for their conditions of
employment. His Honour also mentioned the shrinking nature of public service
employment, but did not actually state the extent to which that was an operative

consideration in his reasoning.

¥ Schanka v Emplayment National (Administration} Pty Ltd (per Moore I} (2001) 105 Industrial Reports
271-315 at 307,

3 Schanka v Employment National (Administration) Pty Ltd (per Moore I} (2001) 105 Industrial Reports
271-315 at 307 et seq.
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While much of the analysis of ‘duress’ in the case is drawn from the common law,
there is one aspect on which Schanka™® distinguishes ‘duress’ as it exists under the
Workplace Relations Act 1996 from ‘duress’ as it is known for the avoidance of a
common law contract. According to Justice Moore, an AWA does not need to be
concluded for a finding of duress to be made under s.170WG. His Honour, therefore,
distinguished cases such as Westpac Banking Corporation v Cockerill,”” where Justice
Keifel had concentrated on the quality of the consent. Instead, Moore J relied again on
McHugh JA in Crescendo Management v Westpac to find that ‘duress’ refers to the
conduct of one party upon another. The person subject to the duress may actually know

what they are doing, but submit to demands or threats or pressure.s8

The interesting point of analysis for this case is the degree of protection it
provides employees against being forced to accept employment only through an AWA. Tt
was noted at the beginning of the discussion of this case, that the decision affirms the
right of employers to offer employment only on the basis of an AWA. The reason why
such approach does not amount to duress was discussed in the subsequent decision of

Maritime Union of Australia v Burnie Port Corp Pty Ltd’® Justice Ryan placed

% Schanka v Employment National (Administration) Pty Ltd {per Moore J) (2001) 105 Industrial Reports
271-315. (Earlier decision: (1999} 92 Industrial Reports 464-484).

77 As cited by Moore J in: Schanka v Employment National (Administration) Pty Ltd (1999) 92 Industrial
Reports 464-484 at 482-483.

3 As cited by Moore J in: Schanka v Employment National (Administration) Pry Lid {1999} 92 Industrial
Reports 464-484 at 482-483.

*® Maritime Union of Australia v Burnie Port Corp Pty Ltd (2000) 101 Industrial Reports 435-454,
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importance on the fact that the operation of AWAs was dependent on their first having
passed the no disadvantage test:

“I cannot agree that Parliament in enacting s.170WG intended that the
concept of duress should be capable of an application as wide as that.
The WR Act expressly limits the advantage to an employer which
might be gained by requiring an AWA as a condition of entry into an
employment contract. That limitation somewhat diminishes the force
of the Union's submission so far as it is directed to showing that the
Corporation’s object was to increase productivity whatever the cost to
its employees. The WR Act conditions the operation of each AWA on
its passing the “no disadvantage” test prescribed by 5.170XA. The
result is to narrow considerably the detriment that can be imposed on
an employee and the advaniage that can accrue fo the employer when
the latter successfully insists that their relationship be regulated in
SJuture by an AWA.

It may be that, in future, if the designated award thar provides the
criteria for application of the “no disadvantage” test is nor adjusted to
reflect market trends evidenced by relevant certified agreements and
AWAs, the utility of the “no disadvantage” test in ensuring minimum
standards will gradually diminish. However, that circumstance is not
said to have arisen here and it is unnecessary therefore to consider its

impact in bringing the conduct of the Corporation in relation to its
AWAs within the concept of duress. (Emphasis added).”*

As to the precedential value of the Schanka decisions, Shae McCrystal and Renata
Grossi, in “Duress and Australian Workplace Agreements - The Schanka Litigation and
Other Developments,”’ note that a finding of AWA “duress’ will be rare and will depend
on the conductr of the parties in each case. The commentators assert that duress may only
be particularly relevant where employees are being re-employed by a successor business.

To this end, they draw attention to the fact that there was no finding of duress in the

% Maritime Union of Australia v Burnie Port Corp Pty Ltd (2000) 101 Industrial Reports 435-454 at 451.
See also: Shae McCrystal and Renata Grossi “Duress and Australian Workplace Agreements — The
Schanka Litigation and Other Developments™ (2002) 15 Australion Journal of Labour Law 184-197 at 193.
194,

®! Shae McCrystal and Renata Grossi “Duress and Australian Workplace Agreements — The Schanka
Litigation and Other Developments” (2002) 15 Australian Journal of Labour Law 184-197 at 193-194 et
seq.
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Burnie decision®™ where the job applicants were effectively strangers to the employer. In
that case, Justice Ryan rejected the union’s argument that offers of employment only on
the basis of an AWA amounted to duress because it exploited the employer’s unfair
bargaining advantage at a time where conditions in the regional labour market were
poor.63L Unfortunately, McCrystal and Grossi do not delve into the relevance of EN’s
conduct in limiting bargaining options for Schanka. Surely, in the view of the present

writer, such conduct is reprehensible and contrary to the scheme of the act that paints the

type of conduct that amounts to duress as rare, indeed.

Further Significance of Schanka and Related Decisions:

No Disadvantage Test — Insufficient Protection From Duress?

The above passage of the judgment of Justice Ryan in MUA v Burnie Port Corp™
observed the importance of the no disadvantage test to the question of whether ‘take it or
leave it AWAs’ amount to duress. The test was said to “narrow considerably” the
difference between any detriment to employees and advantage to employers in the
bargaining process; as such test was the benchmark for AWAs, it prevented the ‘take it or
leave it AWA’ option from amounting to illegitimate pressure. The caveat on that

reasoning focussed on the test’s reliance on awards (as opposed to bargains). As time

S Maritime Union of Australia v Burnie Port Corp Pty Ltd (2000) 101 Industrial Reports 435-454,

% Shae McCrystal and Renata Grossi “Duress and Australian Workplace Agreements — The Schanka
Litigation and Other Developments™ (2002) 15 Australian Journal of Labour Law 184-197 at 193-194 et
seq.

“ Maritime Union of Australia v Burnie Port Corp Pty Ltd (2000) 101 Industrial Reports 435-454 at 451,
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passes, awards are less likely to reflect market trends and, hence, the utility of the no
disadvantage test diminishes. That latter weakness in the no disadvantage test was
discussed by the present writc*;r in Chapter Six of this thesis. Likewise, the further
problems for the test as applied to AWAs were studied in the opening to this chapter —~
that is, the secrecy of the OEA (which initially applies the test) and the fact that the OEA
may choose the benchmark award without giving reasons. Due to the relatively recent
nature of the AWA duress proceedings (Schanka was decided in 2001), there is little, if
any, commentary on whether the no disadvantage test is sufficiently old to warrant a
review of the “take it or leave it AWA” position as relevant to duress. But, it is the view
of the present writer, for the reasons already given, that the no disadvantage test is no
longer adequate protection against duress in the context of “take it or leave it AWAs.” In
this connection, there is one further residual issue, which is considered presenty and

demonstrates a possible way to deal with the problem.

The Need for Genuine Bargaining by Emplovers and a Role for the Commission?

As early as 1999, Justice Marshall, in Australian Services Union v Electrix, 63

dwelt upon an argument pertaining to the explanatory memorandum of the Workplace
Relations Bill 1996 and its insistence that s.170WG does not preclude an offer of
employment on the basis that “the employee enter into an AWA."®® The argument raised

by the union in that case was whether there was a distinction between offering

8 Australian Services Union v Electrix Pty Ltd (per Marshall I} (1999) 93 Industrial Reports 43-47.

% Australian Services Union v Electrix Pty Ltd (per Marshall J) (1999) 93 Industrial Reports 43-47 at 45-
46,
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employment on the basis of an AWA, which the parties will negotiate, and offering
employment on the basis of one, and only one, AWA - namely, the one that was

unilaterally drawn up by the vemployer.67

Earlier in this chapter, it was acknowledged that those trumpeting the virtues of
AWAs are really advocating a change in the very essence of our labour system. Such
advocates usually reject the idea of there being a power imbalance between worker and
employer. Consequently, the original blueprint for AWAs saw no need for the no
disadvantage test, which is, obviously, the very entrée for the Commission and unions to
continue acting as protective devices for the rights of workers® In their stead, the
champions of AWAs see workers as being protected in a different way — namely, through
competent managerial staff who value their employees as individual assets of the
business and have a relationship of trust. In fact, such individuality, managerial

competence and trust are crucial to the successful operation of the new type of system.”

Yet, black letter law emphatically shows that there are significant cases

where, at the very least, there is no individual bargaining for AWAs or individoal

7 Austratian Services Union v Electrix Pty Ltd (per Marshall I) (1999) 93 Industrial Reports 43-47 at 45-
46. Itis interesting to recall that such case involved a successor business.

% It will be recalled from Chapter Five of this thesis that the original Workplace Relations Bill contained
minimum conditions for AWAs. The no disadvantage test was only included in the final legislation after a
compromise deal with then holders of the balance of power in the Senate, The Australian Democrats, to
ensure passage of the legislation through Parliament.

% Sir Roderick Carnegie as quoted in: Terry Ludeke The Line in the Sand: The Long Road to Staff
Employment in Comaico (Witkinson Books, Melbourne, 1996} 1-170 at 13-14 — quoted at length in Chapter
Seven of this thesis. See also: Jonathan Hamburger “Individual Contracts: Beyond Enterprise
Bargaining?’ (ACIRRT Working Paper Number 39, Australian Centre for Industrial Relations Research
and Teaching, University of Sydney, December 1993) 1-49 at 5-6, 42, 44.
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contracts. Rather, these supposed tools of individualisation were unilaterally
determined at the behest of the employer, with little or no input from any employee.
Such was the situation in Electrix, as considered by Justice Marshall;"® Commissioner
Whelan raised the question in GTS;"' little individual bargaining took place for the
agreements in BHP;"* and the individual contracts in Comalco were determined largely

on a uniform basis.”

Whilst this is not a socio-legal thesis, it is at least interesting to note that some
socio-legal research also supports this view. In Human Resource Management and
Individualisation in Australian Labour Law,” Mitchell and Fetter consider the extent to
which the content of AWAs reflect and further the managerial culture they purport to
pursue.” From studying hundreds of AWAs, Mitchell and Fetter come to the view that

very few AWAs in fact reflect this culture. Rather, they largely concentrate on employer

™ Australian Services Union v Electrix Pty Lid (per Marshall Ty (1999} 93 Industrial Reports 43-47 at 45-
46.

" Refer Australian Municipal, Administrative, Clerical and Services Union and Global Telesales
(Australian Industrial Relations Commission per Whelan C, M Print Q 9177, Melbourne, 27 November
1998) 1-18 at 7, 13-14.

2 See, for example, Australian Workers® Union v BHP Iron Ore Pty Lid (2001) 102 Industrial Reports
410-480 (per Kenny 1),

P AMWU and Others v Alcoa Australia Limited and Others (1996) 63 Industrial Reports 138 — 193 (Full
Bench, Australian Industrial Relations Commission per O'Connor P; MacBean and Polites SDPP; Harrison
DP; Merriman C).

7 Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325. See also: Richard Mitchell Final Report:
Protecting the Worker's Interest in Enterprise Bargaining - The ‘No Disadvantage’ Test in the Australian
Federal Jurisdiction (Prepared for the Workplace Innovation Unit, Industrial Relations Victoria by The
Centre for Employment and Labour Relations Law, Law School, The University of Melbourne, 2004) 1-77.

™ Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law™ (2003) 45 Journal of Industrial Relations 292-325 at 295,
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cost-cutting measures and sometimes contain clauses that, for example, allow for pay
increases at the absolute discretion of the employer. ® Mitchell and Fetter, themselves,
note that the reality of whether a workplace is cooperative and beneficial for workers may
not be reflected in the raw terms recorded in an AWA.” It is also important to note that
all socio-legal research results depend on such things as the definitions used of particular
concepts. Further, there have been a number of socio-legal studies in the area and many
come to a variety of different conclusions as to the effect of the AWAs on employee
rights.78 However, this is a legal analsyis of the no disadvantage test — concerned with
the legal strength of this structural device embedded in the legislation to protect workers’
rights. So, such conflicting statistical research surely only underlines the urgency of the

question that the black letter law resoundingly begs:

In circumstances where the safeguards of exemplary management;
recognition of employees’ individual talents; and unfailing corporate
trustworthiness do not actually ‘leap out ar one,” what becomes of the
emplayee who signs the (take it or leave it} AWA in the absence of an
effective no disadvantage test and the third party protections it ushers
in?

The importance of that question is highlighted when one reflects upon the

commentaries of authors such as Bennett that were discussed in Chapter Four of this

7% Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325 at 311 et seq.

"7 Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325.

7 Richard Mitchell and Joel Fetter “Human Resource Management and Individuatisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325 at 297-298 et seq; and 319-320. See also
Jonathon Hamburger “Individual Contracts: Beyond Enterprise Bargaining?” {ACIRRT Working Paper No
39, Australian Centre for Industrial Relations Research and Teaching, University of Sydney, December
1995) 1-49 at 33, 44-46.
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thesis.”

In analysing the old non-union Enterprise Flexibility Agreements, Bennett
found unfathomable how workers (unaided by third parties, like unions) could adequately
understand all the laws governing bargaining, and appreciate what are their rights and
how such things as calculation of cashed-in leave loadings actually work. The cases
considered in Chapters Four through to Six of this thesis demonstrate that her fears were
not without merit. In Tweed Valley, for example, the exercise of determining cashed in
entitlements was surely difficult® It is submitted that Bennett's critique is particularly

relevant to the position of workers with AWASs due to the secrecy of the provisions and

the limits placed on the role of unions and the Commission.

Another factor that demonstrates the importance of the question is the notion of
“pattern bargaining” (ie the serving of near-identical demands by a union on numerous
employers in an attempt to establish award-style uniformity in enterprise bargaining.)

»81 discussed above (ie those individual

When one considers the “pattern agreements
agreements largely replicated across a workforce), one may well say that there is a place
for such replication — after all why laboriously negotiate with individuals who are doing

the same job? But that is the same argument unions have used for pursuing pattern

bargaining, only to see the Federal Government pursue legislative change that seeks to

" Laura Bennett “Bargaining Away the Rights of the Weak: Non-union Agreements in the Federal
Jurisdiction” (Chapter Six) in (Paul Ronfeldt and Ron McCallum: eds) Enterprise Bargaining: Trade
Unions and the Law (The Federation Press, Sydney, 1995) 129-154.

8 AFMEPKIU v Tweed Valley Fruit Processors (1995) 61 Industrial Reports 212-235 (Australian
Industrial Relations Commission per Ross VP, Duncan DP; Mahon C.}

81 Mark Wooden The Transformation of Australian Industrial Relations (The Federation Press, Australia,
2000) 1-238 at 94. In particular, Wooden refers to these as reducing negotiation costs for larger firms.
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curb pattern bargaining by unions.® The problem is, of course, whether such attempts at
legislative change show an ideological bias inherent in the legislation that undercuts
award-style bargaining by unions, but allows employers to individualise a workplace (ie

de-unionise it) while not being substantively individualistic at all.

The Proposed Solution Speit Our:

Throughout Chapters Four through to Six of this thesis, the present writer
supported the operation of the no disadvantage test to those agreements certified by the
Commission, with the rider that the standard against which the agreement is adjudged is
the previous agreement, rather than an out of date award. Corntrastingly, the present
writer advocates major changes to the law on AWAs. The no disadvantage test is
ineffective as applied by the Office of Employment Advocate and the supposed
safeguards that are meant to be inherent in AWAs (trust and individual bargaining) do

not work,

Most importantly, this author suggests limiting AWAs in their availability to

high income earners and those who occupy a unique or managerial position within a

8 The Federal Government has underlined the importance of s.170MW Workpiace Relations Act 1996
(Cth) on genuine-bargaining through its amending legislation, the Workplace Relations Amendment
{Genuine Bargaining) Act 2002 (Cth). The current law embeds as a notation to the Workplace Relations
Act 1996 (Cth) the principles of Australian Industry Group v AFMEPKIU (Ausiralian Industrial Relations
Commission Print, T1982). Under that latter decision it was held that similar demands can be served on
numerous employers within an industry provided that bargaining thereafter takes into account differences at
particular workplaces and is not scught on an all or nothing basis. The issue of pattern bargaining existed
even under the original bargaining provisions of the Industrial Relations Act 1988 (Cth), see: Louise
Willans Floyd “Termination of the Bargaining Period (Commentary on s.170MW)” in (Trew, McCallum
and Ross eds) Federal Industrial Law (Butterworths Publishing, Sydney, 2001) 3189 — 3196.5 at paragraph
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workplace.” For such individuals, the idea of actually bargaining for individual terms of
employment that suits their unique skill is more than a fiction; it is inherent in the nature
of their work. Were that limit to be enacted, non-union bargaining would still be
available for other workers in the form of s.170LK agreements, which are presently
available under the auspices of the Commission. Limiting the availability of AWAs to
specialised employees should have the collateral advantage of stopping pattern
agreements. Were it to be retained as the enforcer of AWAsS, the secrecy of the OEA
would be curtailed, especially in circumstances like those that existed in the GTS dispute.
However, the present writer fails to see why AWAs cannot fall within the jurisdiction of
the Commission. To be complete and to answer the questions of the VTHC and Mcrlo,84
the present writer does see some worth in the retention of AWAs in addition to common
law contracts of employment. AWAs are useful for those who have already been within
the award system. Further, sometimes there are real problerns with the application of, for
example, State laws to highly individualistic common law contracts. By retaining AWAs
as an option for highly skilled managers, a truly individual agreement can be struck
without the intrusion of state legislation to parties who may not have even considered

their application.

176MW .83, In particular, refer to its consideration of the decision in Shell Company of Australia; Mobil
Qil; Ampol Ltd and Linfox Australia v Transport Workers Union of Australia (1995) AILR { 3-030 at 1125,

8 Such view was foreshadowed by the present writer in her 1996 work: Louise Willans Floyd “Workplace
Relations: Employment and Industrial Law™ (Chapter 32) in Clive Turner Australian Commercial Law
(formerly Yorston & Fortescue: 21 ed, Law Book Company, Australia, 1997) 978 - 1016.

3 Discussed earlier in this chapter.
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It is interesting to note that other well-respected commentators have canvassed
further options for AWA law reform. Mitchell has spoken of the possibility of having
reforms embedded in the relevant legislation that address changing workplace culture %
In this context, he has highlighted the problem with the present Workplace Relations Act
1996 in that it neither obliges employers to bargain nor to act in good faith.*® Alternately,
Hamburger, in his 1995 study, supported individual bargaining as beneficial for
employers and employees, yet acknowledged there might be a need for some form of
protection for workers in case some employers did try to exploit them. While not
committing himself to any particular model, Hamburger raised the no disadvantage test
as a possibility, but also warned against over reliance on legislation or the Commission.”’

But for this commentator, what lies at the core of law reform on this issue is

acknowledging the importance of the Australian Industrial Relations Commission.

ARGUMENTS FOR THE NO DISADVANTAGE TEST, THE COMMISSION
AND THE CONSTITUTIONAL BASE OF LABOR LAW

AWAs beget systemic change, whereas the no disadvantage test includes a role

Jfor the Commission and unions (even when the role of the latter may be slightly reduced).

¥ Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Lzbour Law” (2003) 45 Journal of Industrial Relations 292-325 at 294, where Mitchell outlines the
English notion of “partnership at work.”

% Richard Mitchell and Joel Fetter “Human Resource Management and Individualisation in Australian
Labour Law” (2003) 45 Journal of Industrial Relations 292-325 at 297.

% Jonathon Hamburger “Individual Contracts: Beyond Enterprise Bargaining?” (ACIRRT Working Paper
No 39 - Australian Centre for Industrial Relations Research and Teaching, University of Sydney -
December 1995) 1-49 at 45-46,
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As this chapter draws to a close, the present writer amplifies her support for the

Commission system.

The Commission’s Raison D’etre (The more things change, the more they stay the
same):

It will be recalied from Chapter Three of this thesis that when the Founding
Fathers were preparing to draw up the Australian Constitution in the late 1800s, no one

compelled them to adopt conciliation and arbitration *

They were painting on a blank
canvass, writing on a fresh script. They chose the Australian system of establishing a
Commission to prevent and setile indusirial disputes over American style collective
bargaining and in preference to statutory minimum conditions as a device to protect
workers.” The Commission was chosen partly to stop the crippling strikes that had
gripped the young nation at that time, and so allow it to take its place and trade in the
world.”® In tandem with that reason was a more noble, lofty pursuit. It went to the core
of the young nation’s character in the Deakin Settlement — that this country was to be fair

and just for all. “Might should not equal right,” it will be recalled, and the Commission

was to mete out its decisions fairly, in accordance with what it viewed as right and

% See, for instance: Sir Alfred Deakin “Second Reading of the Conciljation and Arbitration Bill 1903”
Commonwealth of Australia Parliamentary Debates — Volume XV {House of Representatives, Parliament of
Australia, 1903) 2864 et seq.

% Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903” Commonwealth of
Australia Parligmentary Debates — Volume XV (House of Representatives, Parliament of Ausiralia, 1903)
2868,

* Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903” Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1903)
2870,
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showing regard to the public interest”’ Yet another reason for the adoption of the
Commission system was, ironically, the very reason that some question the worth of the
Commission today — it was the need for flexibility. It was noted in Chapter Three and
again in the opening to this Chapter, that the Commission system (of hearing disputes
then handing down decisions) was seen as being as flexible as an “elephant’s trunk.” Tt
was something that could adapt to the exigencies of life and the many colours of the
human rainbow.”” For all those reasons, the Australian labour system was embedded in
the Australian Constitution. As such, it was a part of the foundation stone of this

c:ountry.93 And it was harder to change than any other piece of legislation,”

Jettisoning the Commission — a labor system not reliant on 51(xxxv)?

Chapter Three amply demonstrated both the arguments in favour of and the

criticisms that have been made against the Commission system. What is apposite for the

present analysis of AWAs is an understanding of the collateral argument for simply

*! It will be recalled from chapter three that the Commission was charged with considering the public
interest generally in discharging its functions ~ that is public interest over and above that listed in the no
disadvantage test, which is specific to a particular agreernent.

** Sir Alfred Deakin “Second Reading of the Conciliation and Arbitration Bill 1903” Commonwealth of
Australia Parliamentary Debates — Volume XV (House of Representatives, Parliament of Australia, 1903)
28066 — see also 28635.

% Ron McCallum “Collective Labour Law, Citizenship and the Future” [1998] Melbourne University Law
Review 42-61.

** Patrick Parkinson Tradition and Change in Australian Law (The Law Book Company, Sydney, 1994) 1-
303 at 155 et seq.
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ignoring the Commission or abolishing it by relying on a different head of Constitutional

power from 5 1(xxxv).”

In May 1977, Professor Jim O’Donovan pioneered the question: Can the
Contract of Employment be Regulated Through the Corporations Power?”®  'The
professor concluded that the Commonwealth could regulate the employment relationship
through use of placitum 51(xx) of the Constitution.”  Such could be done by broadly
defining the expression “trading corporations™ and their associated trading activities, or
by denying a corporation the right to trade unless it satisfies certain requirements
regarding its employees.” Such finding meant that “‘bread and butter issues’ such as
wages, hours and leave entitlements could be regulated without resort to the dispute

machinery provided by the arbitration system.””® Likewise, national health and safety;

% While it goes beyond the scope of this thesis, which corcentrates on collective Australian problems, it is
interesting to mote the issue of international conflicts of labor laws: see for example, Ron McCallum
“Conflicts of Laws and Labour Law in the New Economy” (2003} 16 Australian Journal of Lebour Law
50-68.

% Jim OQ'Donovan “Can the Contract of Employment be Regulated Through the Corporations Power?”
{1977) 51 Australian Law Journal 234 — 246, for example 234, 246.

%7 “The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and
good government of the Commonwealth with respect to: (xx) Foreign corporations, and trading or
financial corporations formed within the limits of the Commonwealth.”

% Jim O’Donovan “Can the Contract of Employment be Regulated Through the Corporations Power?”
(1977 51 Australian Law Journal 234 — 246 at 246, 239 et seq.

*Tim (’Donovan “Can the Contract of Employment be Regulated Through the Corporations Power?”
(1977) 51 Australian Law Journal 234 - 246 at 239 et seq. [Emphasis added] Contrast O’Donovan’s
circumspection (regarding the implications of the corporations power for the arbitration system) with what
may well prove the naivete of then Attorney-General Mr R J Ellicott QC, who said: “The corporations
power could probably be used to back up the Arbitration Commission and its awards...” (as cited in
Q'Donovan at 246 - foomote 44.) The analysis in the following pages of this thesis demonstrates that
O’ Donovan’s circumspeclion was weli founded.
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100

superannuation; and redundancy schemes could be established.™ O’Donovan’s

reflections on the potential for government to use non-specifically industrial powers to
regulate industrial relations were ominous:

“The burden of this article has been to show that the corporations
power does have a latent potential in the field of industrial law.
Whether it would be prudent to tap this potensial and abandon the
traditional method of regulating the employment relationship in the
caorporations described is a much broader, more controversial issue. A
number of features of legislation passed in reliance upon s.51, pl (xx)
might well be undesirable and politically unpalatable. One of course is
the indirect, almost coercive, method of regulation which could be
adopted under pl. (xx). Another is the fact that any legislation passed
in reliance on the corporations power would be restricted in its
operation to certain types of corporate employers leaving other
employers beyond the reach of the federal laws enacted in pursuance of
the corporations power. These are serious objections but they do not
deprive the Commonwealth of the power to play a more active part in
the development of industrial Jaw if, and when, it congiders such a role
necessary or even useful. Yet, far from being a panacea in the field of
industrial relations, the corporations power might well prove fo be a
Pandora’s box.”"®" [emphasis added]

In 2004, it is clear that the “Pandora’s box” is well and truly open. The
AWA provisions of the Workplace Relations Act 1996 depend on the corporations power.

Likewise, cases such as Victoria and Ors v Commonwealth,'™

leave beyond doubt that
further powers (such as foreign affairs) can also be used to ground industrial legislation.
At the moment, those further powers exist parallel with the conciliation and
arbitration model. But the question raised by some (and exemplified by AWAs) is

whether 51(xxxv) and its attendant Commission and no disadvantage test should be

jettisoned, and these other constitutional powers should be relied on exclusively.

% Jim O’Donovan “Can the Contract of Employment be Regulated Through the Corperations Power?”
(1977) 51 Australian Law Journal 234 — 246 at 239 et seq.

1 Jim O’Donovan “Can the Contract of Employment be Regulated Throngh the Corporations Power?”
(1977) 51 Austrelian Law Jourral 234 - 246 at 246,

92 Victoria v Commonwealth (199¢) 187 Commonwealth Law Reports 416.
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The Alternatives:

The original Rock Solid Guarantee speech outlined AWAs as the new tomorrow
and the original Workplace Relations Bill saw no purpose for the Commission and the no
disadvantage test associated with AWAs.'"” Indeed, a reading of subsequent Coalition
policy reform documents, such as: The Continuing Reform of Workplace Relations:
Implementation of More Jobs, Better Pay;’® Getting the Qutsiders Inside — Towards a
Rational Workplace Relations System in Australia;’” and the most recent offering from
the 2004 election, Flexibility and Productivity in the Workplace: The Key to Jobs'®
confirm that the government’s ongoing concern is to achieve a system based on the
corporations power. In that world, industrial relations would be based on individual
agreements, underpinned (likely) by statutory minimum conditions, regarding which the
commission would have a limited and mainly conciliatory function. Likewise, unions
would be peripheral and the relevance of the broader public interest or good in the

settlement of disputes would be marginal. As regards the minutiae of such changes,

'% Hon. John Howard MP Address to 28" Young Liberal Movement Convention {Australian National
University, Canberra, 8 January 1996) 1-9, (Copy supplied by Prime Minister’s Office and on file with
author) Refer also Chapter Five of this thesis for details of the passage of the Workplace Relations Act
1996 (Cth).

'% Hon Peter Reith MP, Minister for Employment, Workplace Relations and Small Business The
Continuing Reform of Workplace Relations: Implementation of More Jobs, Better Pay (Australian
Government Printing Service, Canberra, May 1999} 1-44.

1% Hon Peter Reith MP, Getting Towards a Rational Workplace Relations System in Australia (Ministerial
Address to the National Press Club, Canberra, 24 March 1999) 1-50. {(Copy supplied by the former
Minister’s office and on file with author.)

6 Liberal Party of Australia Flexibility and Productivity in the Workplace: The Key to Jobs
{www.liberal.org.au last accessed 21 October 2004) 1-19. Sach inference about continuing structural
reform may also be drawn from: Hor Kevin Andrews MP, Minister for Employment and Workplace
Relations, “Where To From Here?' An address to the Australian Industrial Relations Commission
Centenary Conference The Centenary Convention: the Conciliation and Arbitration Journey (Melbourne,
22 October 2004) 1-9. (Copy on file with author).
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private mediators are often suggested as an option for dispute resolution (in contrast with

the Commission’s traditional role as conciliator),'”

and flexible appointment
arrangements (in the form of changes to tenure for Commissioners) have been suggested
at various stages.'” There was to be further simplification of awards as a safety net for
the low paid and the Commission was to be re-oriented towards the maintenance of that

basic safety net, with a lesser role in arbitration.'"”

Importantly, so far as this thesis is
concerned, the 1999 policy advocated the Commission was to relinquish its role in the
application of the no disadvantage test to Australian Workplace Agreements and curtail
its role regarding Certified Agreements by assuming such met the test unless specific
concerns were raised.!'® There were to be controls on coercion and industrial action, but

these appeared to be more geared against trade unions than manipulative employers.'!!

"7 Hon Peter Reith MP, Minister for Employment, Workplace Relations and Small Business The
Continuing Reform of Workplace Relations: Implementation of More Jobs, Better Pay (Australian
Government Printing Service, Canberra, May 1999) 1-44 at 2, 3, 19-20. See also Liberal Party of Australia
Flexibility and Productivity in the Workplace: The Key to Jobs (www.liberal.org.au last accessed 21
October 2004) 1-19 at 6.

' Hon Peter Reith MP, Minister for Employment, Workplace Relations and Small Business The
Continuing Reform of Workplace Relations: Implementation of More Jobs, Better Pay (Australian
Government Printing Service, Canberra, May 1999) 1-44 at 16.

"% Liberal Party of Australia Flexibility and Productivity in the Workplace: The Key to Jobs
(www liberal.org.au last accessed 21 October 2004) 1-19 at 7.

"% Hon Peter Reith, Minister for Employment, Workplace Relations and Small Business The Continuing
Reform of Workplace Relations: Implementation of More Jobs, Better Pay {Australian Government
Printing Service, May 1999) 1-44 at 15 et seq as well as: 2,7, 8 and 11.

"! Hon Peter Reith MP, Minister for Employment, Workplace Relations and Small Business The
Continuing Reform of Woerkplace Relations: Implementation of More Jobs, Better Pay (Australian
Government Printing Service, Canberra, May 1999) 1-44 at 3, 25 et seq. Liberal Party of Australia
Flexibility and Productivity in the Workplace: The Key to Jobs (www.liberal.org.au last accessed 21
October 2004) 1-19 at 7 et seq.
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The government’s drive for a contractualist model is supported by non-
government think-tanks such as the Institute of Public Affairs (IPA), The 2003 [PA
conference, encouraging the use of the Trade Practices Act 1974 in industrial relations,
featured papers that regarded trade unions as anti-competitive oligopﬁlies.]12 In his
paper, “Trade Practices Limitations”, Graham Smith, for example, referred to unions (and

by implication The Commission which gives them a hearing) in the following terms:

“One always needs to begin an analysis of the interaction between trade
practices law and indugstrial relations law with the observation that most
industrial relations laws are basically anti-competitive. Unions...
inherently operate in restraint of trade... They seek 1o create monopolies
of labour and aim tc prevent competition in labour markets. ..

“Labour laws which protect unicns from the common law restraint of
trade doctrines (such as the...registration provisions of the Workpiace
Relations Act) are inherently anti-competitive. This is because they
give unions the springhoard to achieve, by lawful exertion of collective
pressure, industrial settlements such as industrial awards which provide
a level playing field in labour markets and between competing firms.

“The principal labour laws which go the other way and which promote
a degree of competition in labour markets are the Trade Practices Act
itself and of course enterprise bargaining laws. [ have always been an
advocate of the use of enterprise bargaining by firms to gain
competitive advantage over other firms...Companies that are not using
enterprise bargaining to maximise competitive advantage are, |
believe, seiling their shareholders short.

“However,...even the enterprise bargairing laws contain some
elements which enhance anti-competitiveness. At least in terms of
conferring protection from some of the provisions of the Trade
Practices Act, (Emphasis added)” '

2 See, for example, John Trew QC “Existing Opportunities” delivered at Institute of Public Affairs
Conference, The Last Frontier: Making Industrial Relations Subject to the Trade Practices Act (22 May
2003). (Paper on file with author and kindly supplied by her colleague Associate Professor Donald
Gifford, University of Queensland).

3 Graham Smith “Trade Practices Limitations” 1-8 at 1, 2 delivered at Institute of Public Affairs
Conference The Last Frontier: Making Industrial Relations Subject to the Trade Practices Act (221 May
2003). (Paper on file with author and kindly supplied by her colleagus Associate Professor Donald
Gifford, University of Queensland}.
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Although present day Labor espouses the virtues of the Commission'"* such has
hardly been a uniform stand. It will be recalled from the consideration of the speech of
former Labor Prime Minister Paul Keating to the National Institute of Company Directors
that Labor,"” at one stage, championed something like minimum conditions, itself, It

must also be recalled that the original move towards enterprise bargaining was facilitated

116

by Labor legislation.” ™~ In fact, in reflecting on the alternatives offered by Australia’s

117

major political parties in the early 1990s, ' Stewart previewed what a modified

Australian system might resemble under a then Labor Government;

“Judging by some of the government’s post-election rhetoric, observers
would be forgiven for thinking that its ultimate goal in industrial
relations is something not very far removed from the policies which the
Coalition took into the last election campaign: a system based on
bargained agreements, backed by minimum standards to protect weaker
workers. One scenario would be more and more emphasis being placed
on workplace bargaining freed from the constraints of arbitral tribunals
and their insistence on considering the “public interest,” with the
parties being encouraged to live or die by their own negotiating skills.
On this model, the role of the Commission (or of some substitute body)
would be progressively reduced to one of providing conciliation
services only. Minimum standards would be enshrined in legislation
rather than in the awards of an arbitral tribunal. Of course the
government could point to several important differences between such
a system and that advocated by the Coalition. The minimum standards,
for example, would be set at more than the rock bottom levels
envisaged by the conservatives, and could well be based on existing
award conditions. Importantly too, agreements would need to remain
the product of genuine bargaining, rather than the potentially one-sided
individual employment arrangements given overriding affect under

1 Refer, for example, speech of Hon Bob Hawke, former Prime Minister, addressing the ATRC Centenary
Conference. Although clearly Mr Hawke is no longer Labor leader, his views are a fair reflection of the
Labor Party’s position on this issue.

'Y Former Prime Minister Keating's speech to the National Institute of Company Directors was
acknowledged in Terry Ludeke “The Evolving Industrial Relations Regime: The Federal System — 1992-
1998” (1998) 72 Ausiralian Law Journal 863-870. The speech was set out in Chapter Seven of this thesis
and also referred to in Chapter Five.

!¢ Refer to the history of the no disadvantage test, which was discussed in more detail in chapter four of
this thesis.

"7 Liberal Party of Australia Fightback! It’s Your Australia (Online Offset Printers, Canberra, 1992) 1-67
compared to the policies embodied ultimately in the Labor Party’s Industrial Relations Reform Bill 1993,
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New Zealand’s Employment Contracts Act 1991 or the Employee
Relations Act 1992 in Victoria.”'"*

As discussed in Chapter Three and also Chapter Seven of this thesis, the reasons
for such a stance usually relate to the need to be flexible in a world of globalisation and
technological change. The complex nature of the Commission system (particularly the
notion of ‘paper disputes,” which allow unions to create a problem with a reasonable non-

union employer in order to embrace a particular workplace) is also a factor.
In Defence of the Commission and No Disadvantage Test:

It is true, the world is a different place today than it was in the late 1800s and
early 1900s. But simply because there have been developments in a society does not
make the problems of a bygone era irrelevant. After all, were not our Founding Fathers
concerned about the young Australian natibn’s capacity to trade with other nations?
Likewise, was it not the case that those who drafted the Constitution wanted a system
flexible enough to deal with the many nuances of life? Surely these questions have a
resonance with any era, And despite the specificity of any age’s problems, many of the
basic elements will remain the same. As Justice Kirby said: life is a “constant

rediscovery of things that are fundamental ”"*?

' Andrew Stewart “Federal Regulation and the Use of Powers Other than the Industrial Power (Chapter
Eight) in (Paul Ronfeldt and Ron McCallum eds) A New Province for Legalism: Legal Issues and the
Deregulation of Industrial Relations (ACIRRT Monograph No 6, Australian Centre for Industrial Relations
Research and Teaching, Sydney, 1993) 86-100 at 92.

' This passage of Justice Kirby’s speech was discussed in greater detail in Chapter Three of this thesis.
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In a speech presented to the University of Sydney in 1996, Professor McCallum
warned of the dangers of making workers bargain for themselves — without a safety

120
net.

Yet the Professor also counseled against simply “re-enacting” the original
conciliation and arbitration model.'”' As the Professor observed and as noted in chapter
three, the time when conciliation and arbitration triumphed over contractualism pre-dated
Galiipoli by almost a quarter of a century. It is the view of the present writer that the
current hybrid Australian system of labour law is the correct balance between protecting
workers and facilitating flexibility in business ~ it is the correct blend of Australia’s rich

labour tradition and the need to change. The crux of that balance is the no disadvantage

test and the role it offers the Commission (and possibly unions).

The Flexibility of the Commission:

The many cases considered in Chapters Four through to Six of this thesis
demonstrate the chameleon-like quality and flexibility that the Commission has shown
over the years. It has dealt with everything from the cashing in of leave entitlements
through to the conflicting objects of the Workplace Relations Act 1996. Its
Commissioners have noted defects in evidence in cases and undertaken difficult
calculations as to what changes in conditions of employment translate to in effect. One

can only wonder exactly how fitting any solution would be if it were purely the creature

"% Ron McCallum, “Australian Workplaces, The Rise of Contractualism and Industrial Citizenship” paper
presented at Employment Contracts: Their Role in Industriagl Relations? (Fourth Annual Labor Law
Conference, University of Sydney, 1996) 1-4 at 1-2.

2! Ron McCallum, “Australian Workplaces, The Rise of Contractualism and Industrial Citizenship” paper
presented at Employment Contracts:  Their Role in Industrial Relations? (Fourth Annual Labor Law
Conference, University of Sydney, 1996) 1-4 at 1.2,
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of statute and lacked the knowledge, experience and inherent flexibility of a tribunal
staffed by persons who had actually represented the very employers, unions and

employees whom it governed.

In the foreword to the collection of papers, A New Province for Legalism: Legal
Issues and the Deregulation of Industrial Relations,'” Justice PRA Gray reflected upon
the early constitutional debates of the Founding Fathers and the fact that the worth of the
contractual system as opposed to one involving arbitration was the point at issue even
then. Noting that a contractual system would involve the fixing of terms of employment
by the Government of the day, Justice Gray spoke of the flexibility of the arbitration

system and its reliance on consensus between the parties to the employment relationship:

“Conciliation and arbitration did, however, prove itself to be
remarkably flexible in producing a range of outcomes over the past 90
years. [ would not be able to list them all, but they include the basic
wage, quarterly cost of living adjustments, margins for skill and the
notion of comparative wage justice, the national wage, indexation and
the era of the accords, passing through award restructuring to enterprise
bargaining. It is interesting to note that these outcomes have generally
been in accordance with the fashionable economic theories of the times.
That conciliation and arbitration as a system has been elastic enough to
accommodate those theories has been a remarkable achievement. It
should not be thought that the achievement is limited to the production
of wages outcomes. Awards contain a vast range of employment
conditions, many tailored to the needs of particular industries or
enterprises. The form and content of awards are limited only where the
imagination is lacking. Tt has often surprised me that trade union
officials who complain about the inadequacy of state workers’
compensation legislation, or about the common law liability of unions
for industrial action taken by their members, have not even attempted
to rectify their grievances by appropriate award provisions.

“The outcomes produced by coneiliation and arbitration can be as rigid
or as flexible, as centralised or as diffused as the participants in the
system desire to make them. It is legitimate to wonder whether
‘deregulation of the labour market” would have been so
accommodating..

12 (Paul Ronfeldt and Ron McCallum eds) A New Province for Legalism: Legal Issues and the
Deregulation of Industrial Relations (ACCIRT Monograph No. 9; Australian Centre for Industrial
Relations Research and Teaching, Sydney, 1993) 1153 atiii-v.
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“Two great principles underlie our system of democracy and of justice,
The first is that the wisdom of many peopie is to be preferred to the
wisdom of any one person. The second is that people generally will
tolerate an outcome which is distasteful to them if they have had a real
opportunity to influence it. The fixing of wages and conditions of
employment should not be the prerogative of any individual or interest
group. The more minds that can be brought to bear on the subject, the
better.

Whatever outcomes are to be achieved in industrial relations, the
procedures by which they are achieved must be fair. {Emphasis
added)”'?

Importance of The Commission in Preference to the Common Law Counts:

Justice Gray’s allusion to the common law contract of employment hints at
another reason for supporting a Commission system. Chapter Two of this thesis studied
the notion of power imbalance. It also discussed the difficulties of applying typical

common law notions in the context of labour law.

In recent times, numerous scholars have been apt to highlight positive common
law developments in terms of protection of weaker parties. The embracing of the implied
duty of trust and confidence by the House of Lords in Malik v Bank of Credit and
Commerce International SA (in lig)'** was met with enthusiasm by Riley as paving the

way for greater rights for employees at common law.'™ McCarry'® and Naughton'?’

'} (Paul Ronfeldt and Ron McCallum eds) A New Province for Legalism: Legal Issues and the
Deregulation of Industrial Relations (ACCIRT Monograph No. 9, Australian Cenwre for Tndustrial
Relations Research and Teaching, Sydney, 1993) 1-153 atiii-v, iv, v.

12 Malik v Bank of Credit and Commerce International SA (in lig) [1998] Appeal Cases 20-53.

'3 Joellen Riley “Mutual Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in the
Workplace?” (2003) 16 Australian Journal of Labour Law 28-49,
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were more circumspect as to the extent of the protection it will provide, at this stage, due
to the unusual facts of the case. Further the doyen, Dr Douglas Brodie, (whose analysis

the House of Lords accepted)' ™ welcomed Malik,' but only as a step on the way to fully

130
compensate employees for loss.

In his 1997 article, “Exhuming the Individual Contract: A Case of Labour Law
Exceptionalism,"m Chin considered the increasing protection offered to what might be
dubbed ‘weaker parties’ under the common law of contract, particularly in the context of

consumer protection laws. According to Chin:

“The legal developments in the field of contract in the last 20 years
have been impelled by a recognition that the laissez-faire views of the
law of contract are inadequate for the complexities of the latter part of
the twentieth century. Instead, rules and frameworks need to be
developed which ensure just and fair outcomes in consumer and
commercial transactions whilst taking proper account of the inevitable
inequality of bargaining power between major institutions and
individuals on the one hand and, on the other, the need to maintain a
proper balance between reasonable notions of justice and fairness and
the adoption of principles which transcend the particular individual
case. Hence it has been claimed that ‘we have witnessed what it does
not seem too fanciful to describe as a socialisation of our theory of

126 Greg McCarry “Damages for Breach of the Employer’s Implied Duty of Trust and Confidence” (1998)
26 Australian Business Law Review 141-146

177 Richard Naughton “The Implied Obligation of Mutual Trust and Confidence — A New Cause of Action
for Employees?” (1997) 10 Australian Journal of Labour Law 287-291.

"% For such implicit praise see: Greg McCarry “Damages for Breach of the Employer’s Implied Duty of
Trust and Confidence” (1998) 26 Australiun Business Law Review 141-146 at 142; and Joellen Riley
“Mutual Trust and Good Faith: Can Private Contract Law Guarantee Fair Dealing in the Workplace?”
(2003) 16 Australian Joumal of Labour Law 28-49,

12 Douglas Brodie “A Fair Deal At Work” (1999) 19 Oxford Journal of Legal Studies 83-98 at 88. See
also: Douglas Brodie “Beyond Exchange: The New Contract of Employment” (1998) 27 industrial Law
Journal 79-102; and Douglas Brodie “The Heart of the Matter: Mutual Trust and Confidence” (1996) 25
Industrial Law Journal 121139,

® Douglas Brodie “A Fair Deal At Work™ (1999) 19 Oxford Journal of Legal Studies 83-98 at 38.

3* David Chin “Exhuming the Individual Contract of Employment Contract: A Case of Labour Law
Exceptionalism” (1997) 10 Austratian Journal of Labour Law 257-279.
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contract.” In other words, the law has endeavoured to ameliorate the
harsher outcomes from the equivalent ‘higgling in the market’ for
goods and services generally [footnotes omitted; emphasis added.]*

Yet Chin noted that labour law was the exception - in which contract was being
used to disenfranchise weaker parties. Likewise, the discussion at the start of this chapter
of the law on duress demonstrates that some common law concepts give little weight to

the problems of workers and are an obstacle to their progress.

The further problem with relying on common law remedies is their means of
enforcement. As North'*® noted in his discussion of the Dollar Sweets decision,'™ the
moment recourse is made to the common law coorts, questions arise as to whether parties
have the money to afford good counsel; and whether a rich litigant (likely an employer)
could deliberately stall proceedings so that a poorer (yet meritorious) litigant can no
longer continue the fight. As discussed in Chapter Three of this thesis, these were the
very ptoblems that the Australian Industrial Relations Commission was designed to
avoid. Finally, recourse to the common law courts, and for that matter reliance on
minimum conditions as a means of protection, requires that individual workers know
their rights and feel comfortable attempting to enforce them. Clearly, that 1s not always

the case.

"2 David Chin “Exhuming the Individual Contract of Employment Contract: A Case of Labour Law
Exceptionalism” (1997) 10 Australian Jeurnal of Labour Law 257-279 at 270 et seq. Chin’s work goes on
t0 discuss cases such as: Commercial Bank of Australia Ltd v Amadio (1983) 151 Commonwegith Law
Reports 447, and Walton's Stores (Interstate} Ltd v Maher (1988} 164 Commonwealth Law Reports 387.

'** David North QC “Industrial Action — The Need for Change in the Law” (1991) 65 Law Institute Journal
608-610.

3 Dotlar Sweets Pty Ltd v Federated Confectioners Association of Australia and Others [1986) Victorian
Reports 383-391 (per Murphy ).
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CONCLUSION:

In his celebrated 1998 Foenander lecture, “Collective Labour Law, Citizenship
and the Future,” Professor Ron McCallum eloquently reflected upon the interpretive
history of placitum 51{xxxv), in particular the High Court’s reluctance to construe the
notion of an “interstate industrial dispute” as grounding a jurisdiction for the Commission

135

to deal with individual rights, such as reinstatement.” Compounding that obstacle were

such problems as the inability to obtain injunctions to prevent a foreshadowed breach of

1 These difficulties, combined with globalisation, technological change and a

an award.
basic downturn in unionism, according to the professor, caused the significance of the
Australian Industrial Relations Commission to be blurred. That, so says Professor
McCallum, is the real crisis in Australian labor law. It is also central to the writing of
this thesis. The purpose behind Professor McCallum’s speech, then, was to remind
Australians that their system of labour laws is a separate statutory mechanism through
which workers may seek to have their terms and conditions of employment impartially
countenanced; as such, that system has enriched the overall society:m

“...Throughout most of this century, conciliation and arbitration has
participated in welding this continental nation together. It has
bestowed benefits upon workers, and the equality of this bestowing has
played an important part in the creation of a national econcmic
structure and a largely egalitarian society where social, rights are
protected.”

%5 Ron McCallum “Collective Labour Law, Citizenship and the Future” [1998] Melbourne University Law
Review 42-61 at 51 et seq. Other substantial aspects of this luminous work were considered earlier in this
thesis in Chapter Three.

3¢ Ron McCallum “Collective Labour Law, Citizenship and the Future” [1998] Meibourne University Law
Review 42-61 at 53 et seq.

37 Ron McCallum “Collective Labour Law, Citizenship and the Future” [1998] Melbourne University Law
Review 42-61 at 57 et seq, especially 59.
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To Professor McCallum, that meant placing more emphasis on the power of the
Commission to conciliate disputes and, in so doing, deal with the problems of individual
workers.'>® Whether that view is accepted goes beyond the scope of this thesis, that deals

with collective protection. However, what is directly on point is the Professor’s pEea:139

“If the proponents of independent labour tribunals remain silent,
conservative governments will continue with their strategy of
downgrading these bodies. We do not want to find ousselves in the
position of...having to rebuild collective labour law virivally from
scratch...”

13% Ron McCallum “Collective Labour Law, Citizenship and the Fature” [1998] Melbourne University Law
Review 42-61 at 58 et seq.

13 Ron McCallum “Collective Labour Law, Citizenship and the Future” [1998] Melbourne University Law
Review 42-61 at 57 et seq, especially 59.
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IX. CHAPTER NINE - CONCLUSION:

Reinvigorating Collective Labour Law

“Sometimes 1 even want to tap with my long snout on those divers’
gogeles and say: You want to know what this country will become?
Ask me ~ after all, if you can’t trust a liar and a forger, a whore and an
informer, a convicted murderer and a thief, you’ll never understand this
country. Because we all make cur accommodations with power, and
the mass of us would sell our brother or sister for a bit of peace and
quiet. We've been trained to live a life of moral cowardice while afl
the time comforting ourselves that we are nature’s rebels. But in truth
we’ve never got upset and excited about anything; we're like the sheep
we shot the Aborigines to make way for, docile until slaughter,”’

Richard Flanagan used these words at the end of his novel, Gould’s Book of Fish.?
That work explored many themes — that development provides change, yet also
predictability; that history may be corrupted; and that dreams of grandeur may be
fruitless or may lie in a yearning for something we have cherished in the past.® Yet that
particular passage may seem almost a ‘call to arms’ — a wish to stand for something that

goes to the heart of life...

! Richard Flanagan Gould's Book of Fish — A Novel in Twelve Fish (Picador — Pan MacMillan, Australia,
2001) 1-404 at 400-401.

? Richard Flanagan Gould’s Book of Fish — A Novel in Twelve Fish (Picador — Pan MacMillan Austrzalia
2001) 1-404.

¥ See for example: Brian Matthews “The Ministry of Fish” (2001) 233 Australian Book Review 41-42; and
Jesse Shipway “Wishing for Modernity: Temporality and Desire in Gould’s Book of Fish”(2003) 21
Australian Literary Studies 43-53 at 45, 47 and 52.
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The Argument of the Thesis:

Essentially, this thesis is an argument in support of the no disadvantage test.
Such is a fair balance between the need to protect the position of workers, as well as the
need to facilitate business flexibility and terms of employment that are relevant to actual
workplaces, rather than rigidly applied across an industry. Importantly, the test is the
means by which the Australian Industrial Relations Commission retains a vibrant, active
role in this country’s industrial life (particularly in the context of collective agreements).
This is a real strength of the present system and a necessary support for the effectiveness
of the no disadvantage test, itself. The prospect of responsible union representation is
also applauded. To the extent that the no disadvantage test is applied by the alternate
body, the Office of Employment Advocate (in the context of AWAs), the test is viewed
as wanting. In fact, the advent of the Employment Advocate and AWAs (in their present
incarnation) is seen as taking Australia down the road of individualisation largely at the
expense of workers' rights. Being a discretion, the ‘no disadvantage test’ is not an iron-
clad guarantee that every one of its aims will be fulfilled on every application, even when
applied by the Commission. So, some fortification of the test is necessary — although not
at the expense of the flexibility of the test, which is, itself, a strength. Being the conduit
for both individual bargaining and centralised protection for the weak, the no
disadvantage test goes to the heart of Australia’s hybrid labor system. As legislaiive
changes to address those possibly contrasting goals have been made by governments of
both political colours and as the Federal Government has already foreshadowed changes

to the Workplace Relations Act 1996 right at the very start of its fourth term in office, it is
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a fair observation that ours is a system in transition and will remain so for the foreseeable
future. Consequently, this thesis makes a timely and original scholarly contribution to
the ongoing debate on the laws that govern this country’s working life and the form
they should take. It has, as its quest, the retention of a fortified no disadvantage test
and strengthened role for the -Commission and unions (as opposed to the Office of

Employment Advocate and individualistic AWAs).

The Argument in Depth:

The above argument was inspired by the ‘Rock Solid Guarantee’ speech, made by
the now Prime Minister, in foreshadowing proposed changes to our labour system. Much
of the commentary on that speech concentrated on its guaranteeing no reduction in award
level take-home pay for workers in the proposed decentralised system. More important,
though, were the omissions from that guarantee. There were no assurances as to the
protection of any other terms of employment for workers. Likewise, systemic change
was advocated through which unions and the Commission were seen as anathema. The
dilution of these proposed legislative changes only occurred due to amendments forced
upon the Government in the Australian Senate. That ‘eleventh-hour’ retention of the no
disadvantage test and its supporting structures underlines the importance of defending
their very worth. Such argument, which lies at the heart of this thesis, s made out in the

following manner...
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The early chapters of this thesis (in Part A), Chapters Two and Three,
establish some of the basic concepts on which its central argument is built. In Chapter
Two, it is accepted that there is a power imbalance between workers and employers. The
present writer rejects arguments by Hayek,4 Schwab’® and Epstein® that bouyant free
enterprise enables the creation of jobs and that the free market ensures pay rates will
always be viable. Instead, she relies on the Webbs;7 Wedderburn, ® Kahn-Freund;9
Higgins;'® and Stewart'! to argue that the power of an employer to deny work to the
potential employee (who has bills to pay and food to buy) provides that employer with a
superior bargaining position in most cases. That being the case, the present writer argues

in favour of government intervention in labour law to ensure workers are protected.

* Friedrich Hayek The Constitution of Liberty (The University of Chicago Press, USA, 1960) 1-569; and
Law, Legislation and Liberty (The University of Chicago Press, USA, 1973) (Volumes 1-3).

3 Stewart Schwab “Predicting the Future of Employment Law: Reflecting or Refracting Market Forces?”
(2001) 76 Indiana Law Journal 29 - 48. See, also, the text by the same aathor, Empleyment Law Cases
and Materials (Lexis Law Publishing, USA, 2002) 1-1293 at 7-8.

® Richard Epstein “In Defense of the Contract at Will” (1984} 51 University of Chicage Law Review 947-
032,

! Sidney and Beatrice Webb Industrial Democracy {(Longmans, Green: and Co., London, 1902) 1-927; and
The History of Trade Unionism {Longmans, Green and Co., 1920) 1-784.

¥ Lord Wedderburn, The Worker and the Law (3™ ed, Pelican Books, England, 1986) 1-1026; “Freedom of
Association and Philosophies of Labour Law™ (1989) 18 Industrial Law Journal 1-38; and “Collective
Bargaining or Legal Enactment: The 1999 Act and Union Recognition” (2000) 29 Industrial Law Journal
1-42.

® Oto Kahn-Freund Labour and the Law (2™ ed, Stevens and Maxwell, London, 1977) 1-296.

1% See, for example, £x parte H v McKay (The Harvester Judgment) (1907) 2 Commonwealth Arbitration
Reports 1-33 (per Higgins J).

' Andrew Stewart “Procedural Flexibility, Enterprise Bargaining and the Future of Arbitral Regulation”
(1982) 5 Australian Journal of Labour Law 10] — 134
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In Chapter Three, it is argued that the most appropriate form of legisiative
intervention is the means on which we have relied since the writing of the Australian
Constitution, namely the Australian Industrial Relations Commission.  Certainly,
academics, like Niland,? are correct in saying that the tribunal is somewhat unusual. It
both settles disputes between parties and establishes the terms of employment that will
govern their relationship in years to come. Likewise, there may well have been times
when the Commission acted too rigidly in laying down conditions that applied across an
industry — perhaps it even became like a club. But any such phases of development
should never belie its inherent worth. The Commission was not established by a simple
Act of Parliament that could be altered on a change of government. Rather, it was a
mechanism for hearing and determining particular disputes that was enshrined in our
Constitution. As such, it acted flexibly in hearing the disputes of particular parties. And
it aspired for industrial peace through fairmess and the protection of the public good.
These aspirations stemmed from the Deakin settlement and are enhanced by recent

legislative reform."

12 yohn Niland “Process and Strategy in Industrial Relations Reform” (Chapter Fifteen) in (Richard Blandy
and John Niland eds) Alternatives to Arbitration {Allen and Unwin Publishers; Sydney; 1986); “The Light
on the Horizon” (Chapter Fifteen) in (Michael Easson and Jeff Shaw eds) Transforming Industrial
Relations (Pluto Press; Australia 1990} 182 — 207; and Collective Bargaining and Compulsory Arbitration
in Australic (New South Wales University Press, Sydney, 1978) 1-174, See¢ also:  Kenneth Walker
“Compulsory Arbitration in Australia” in (Joseph Loewenberg ed) Compulsory Arbitration:  An
International Comparison (Lexington Books, USA, 1976} 1-44.

13 Toe Isaac “The Arbitration Commission: Prime Mover or Facilitator” (1989) 31 Journal of Industrial
Relations 407-427; Edward Davis and Russell Lansbury “Employment Relations in Australia” (Chapter
Five) in (Greg Bamber and Russell Lansbury eds) fntermnational and Comparative Employment Relations: A
Study of Industrialised Market Economies (Allen & Unwin, Sydney, 1998) 110-143; Don Rawson
“Industrial Relations and the Art of the Possible” {Chapter Sixteen) in {Richard Blandy and John Niland
eds) Alternatives to Arbitration (Allen & Unwin; Sydney; 1986} 273-297; Rickard Mitchell and Malcolm
Rimmer “Labour Law, Deregulation, and Flexibility in Australian Industrial Relations” (1990-91) 12
Comparative Labor Law Journal 1-34.
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Chapters Four through to Six of this thesis (Part B) deal with that legislative

reform, which ushered in the no disadvantage test and the hybrid system we have today.

Chapter Four develops the analysis of the advent (in the 1980s and 1990s) of
globalisation and instantaneous communication, and the premiuvm they place on
flexibility that allows particular businesses to respond quickly and efficiently to the
challenges they face. At that point in time, the Commission and the traditional
conciliation and arbitration system may well have become somewhat rigid, sometimes
applying principles across an entire industry. So, the present writer supports moves
towards individualisation and decentralisation in principle. The early steps in this
direction occurred most notably through the Industrial Relations Reform Act 1994. That
system allowed bargaining for terms of employment at particular workplaces. But,
importantly, it contained ‘the no disadvantage tesi’ whereby all new agreements were
adjudged by the Australian Industrial Relations Commission against the relevant award
on a line-by-line basis before the agreement could take effect at law. The public interest
was also relevant to the operation of the test — if there was an alteration to award
conditions, then the agreement could still pass the test if it was in the public interest. An
analysis of the cases in which the Commission applied the no disadvantage test to
agreements demonstrated the fundamental role the Commission played in ensuring the
new system afforded flexibility for businesses, yet not at the expense of the security of

workers. In cases such as: Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility
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Agreement;” and Lillianfels Blue Mountains Enterprise Flexibility Agreement 1 994" the
Commission undertook complex exercises of determining whether proposed rates of pay
compensated for forgoing penalty rates; it also examined the social implications of the
cashing in of various leave entitlements — rejecting or modifying agreements, as the
justice of the case demanded it. Under this system, workplace agreements could be made
either between a nnion and an employer or a group of employees and an employer. This
led Bennett'® to question whether workers would be protected in the latter type of
agreement — if they had to inform themselves of the machinations of the new system.
Indeed, many of the leading cases in which the Commission intervened and modified
proposed agreements were those of the non-union variety. However, as Coulthard'’
notes, such agreements were few in number; and there were numerous opportunities for
unions to intercede. Besides, the Commission was required to certify the agreement

before it became law, hence that was an ultimate protection.

Chapter Five goes on to discuss the present system under the Workplace
Relations Act 1996. That regime retains a no disadvantage test, but it is broader and
easier to pass than its predecessor. There is a role for the Commission in administering

the test, but the jurisdiction of the Commission is limited to twenty allowable matters.

¥ Toys ‘R’ Us (Australia) Pty Limited Enterprise Flexibility Agreement (Australian Industrial Relations
Commission per Ross VP, Print L9066, 3 February 1995) 1-22.

¥ Lillianfels Blue Mountains Enterprise Flexibility Agreement 1994 (Australian Industrial Relations
Commission per Ross VP, Print L4744, 16 January 1995) 1-18.

'8 Laura Bennett “Bargaining Away the Rights of the Weak: Non-Union Agreements in the Federal
Jurisdiction” (Chapter Six) in (Pau! Ronfeldt and Ron McCallum eds) Enterprise Bargaining: Trade
Unions and the Law (The Federation Press, Sydney, 1995) 154-184 at, for example, 174 et seq.
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Finally, there is some scope for trade unions to form agreements but their enshrined place
within the system is gone. While these features of the current system at least resemble
the earlier bargaining model and some features of the arbitration system, of equal
importance is the fact that these features were retained in the legislation only due to
amendments forced upon the government by the Senate. Even more importantly, the
Workplace Relations Act 1996 introduces AWAs — contracts which are negotiated
between the employer and the individual employee and override awards. The no
disadvantage test does apply to these agreements, but it is administered, in the first
instance, by the Employment Advocate, The Industrial Relations Commission only
becomes involved in the process if the OEA has concerns about the AWA and refers it to
the Commission. AWAs are obviously groundbreaking. What resonates, in perhaps a
haunting way, is the Government’s original intention to abolish the no disadvantage test
in favour of minimum conditions as the employee safegnard and focus on AWAs as the

centrepiece of Australian indusirial law...

While those latter matters are considered in more detail at the end of this work,
Chapter Six studies the innate strengths and weaknesses of the current no disadvantage
test, as well as its application, particularly to collective agreemenis. The current no
disadvantage test is not like the original test, whereby the agreement was compared
specifically to the award on a line-by-line basis before the public interest was taken into
account. Rather, the present no disadvantage test is a global discretion to see if, on

balance, the agreement is less favonrable than the award. Further, the public interest is a

7 Amanda Coulthard “Non-Union Bargaining: Enterprise Flexibility Agreements” (1996) 38 Journal of
Industrial Relations 339-358.
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second means by which the agreement can pass. The breadth of the present test has led
critics, such as Merlo,18 to condemn it as being a nebulous discretion that is too vague to
protect workers. In particular, Merlo has charged that the no disadvantage test has been
utilised to cash in leave entitlements to too great an extent and hence threaten community
standards. Such a claim is rejected by the present writer as an inaccurate reading of the
case law." Certainly, there are complexities with applying the no disadvantage test, such
as determining the worth of non-monetary conditions and dealing with the conflicting
objects of the Workplace Relations Act 1996, itself, Likewise, the test is broad. But the
present writer accepts the analysis of Justice Munro,”® which concentrates on the positive
ways in which the discretion has been applied by the Commission to deal with innovative
situations. Examples include the Wallara Industries Enterprise Agreement 2000.* In
this case, the Commission used the public interest discretion to pass an agreement that
was in the interests of the disabled in circumstances where the agreement would
otherwise have failed due to the absence of a benchmark award. To the present writer,
therefore, the breadth of the no disadvantage test is its strength, especially in terms of the
role it affords the Commission in Australian labour law. The main criticism of the test is

more specific, namely, that the no disadvantage test — now over a decade old — is still

" Omar Merlo “Flexibility and Stretching Right: The No Disadvantage Test in Enterprise Bargaining”
(2000) 13 Australian Journal of Labour Law 207-235.

'° See, for example, Textile Clothing and Footware Urion of Australia & Mountcastle Pty Ltd {Mountcastle
Pty Ltd Enterprise Agreement 1998} {Australian Industrial Relations Commission per Hoffman C, Print
M2260, 22 December 1998) 1-9.

% Justice Mumro “Section 170LK Agreements, Australian Workplace Agreements and the No-
Disadvantage Test” — lecture presented o the members of the Australian Industrial Relations Commission
{2001) 1-24. (Copy given to present writer by her friend and mentor, Hon David Hall, President, Industrial
Court of Queensland — on file with author).

*! Waliara Industries Enterprise Agreement 2000 (Australian Industrial Relations Commission per Boulton
I, Print 7568, 27 June 2000),
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using the original award as its benchmark. In the view of the present writer, support
should be given to the argument of Marles® - that awards (especially now that they are
simplified) are no longer an adequate benchmark for the application of the no
disadvantage test and that the standard should be the previous agreement. Such a point
of reference would better protect the position of workers. And the co-existence of the
public interest discretion would mean that awards, rather than the previous agreement,
could be taken into account to pass new agreements where an employer was in financial
difficulties; where there was no previous agreement; or where innovative agreements

were sought for non-monetary conditions.

The remainder of the thesis (Part C) goes on to deal with the issues that the
present writer construes as the fundamental problems associated with the no
disadvantage test, namely, the structural changes that the Workplace Relations Act
1996 has introduced hand-in-glove with the new bargaining system. They are the
changing objects of the act and changing role for trade unions; as well as the
introduction of AWAs and the application of the no disadvantage test by the Office of

Employment Advocate.

Chapter Seven opens with the acknowledgement that the principal objects of the

Workplace Relations Act 1996> aim to provide a “framework for co-operative workplace

# Richard Marles “Predictions and Premonitions — Individual Contracts...A View to their Future” speech
delivered at the Queensland Bar Association (Industrial Law Section) Industrial Law Conference 2001 (22
April 2001, Gold Coast, Australia) 1-12. (Copy supplied by Mr Maries and on file with auther).

2 3.3 Workplace Relations Act 1996 (Cth).
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relations” rather than “prevention and settlement of disputes,” as has been the case in the
past. As Ludeke notes, this “change is not merely a gesture”, it heralds systemic change
in our labour laws from concentrating on conciliation and arbitration (throﬁgh the
Commission) to focusing on individual agreemerats.24 This diminished concentration on
the AIRC’s central role as conciliator and arbitrator is made more conspicuous by the
way in which unions and freedom of association are treated under the act. The
Workplace Relations Act 1996 removes the trade union security device of preference;
there is less emphasis on trade unions being parties principal to a dispute and subsequent
agreement; and the legislation concentrates on the freedom nor to belong to a union,
There is a conflict in the cases as to what this means for bargaining. The important series
of decisions in the Australian Workers Union v BHP Iron Ore® seemed to accept that
employers could simply refuse to bargain with unionists without breaching the freedom
of association laws. As Professor McCallum observed, 2° the BHP decisions placed the
“levers of choice” (in terms of selecting the type of agreement to govern the employment
relationship) in the hands of the employer, and this lay open the prospect of using AWAs

to de-unionise a workplace.

* Terry Ludeke “The Evolving Industrial Relations Regime: The Federal System — 1992-1998” (1998} 72
The Australian Law Journal 863-870.

3 Australian Workers' Union v BHP Iron-Ore Pty Ltd (2001) 102 Industrial Reports 410-480 (per Kenny
.

* Ron McCallum “Trade Union Recognition and Auvstralia’s Neo-Liberal Voluntary Laws” (2002) 57
Relations Indusirielles 225-249 at 236.
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In the more recent decision of Belandra,” however, Justice North rejects the BHP
line of reasoning. The present writer supports that latter reasoning of Belandra. But as
such is case law and reliant on further litigation to foster change and certainty in the law,
the present writer also urges legislative reform. To this end, she recalls s.170QK, which
existed under the previous statute, the Industrial Relations Act 1988, and gave the
Commission a good faith bargaining jurisdiction. The present writer supports the
reintroduction of that provision. She acknowledges thf: difficult decision of Asahi®® that
was decided in relation to the old provision. In that case at first instance, a single
Commissioner ordered an employer to negotiate with a union that had no members at a
workplace and in circumstances where employees were happy with the employer’s
actions. A subsequent full bench hearing of the Commission ruled that there was no
power to compel negotiation, only to meet and confer. Importantly, the full bench, in
handing down its reasoning, stated that its refusal to compel negotiation rested on the fact
that the award system still comprehensively governed conditions of employment and that
the word ‘negotiate’ implied the making of concessions.” The present writer applauds
the full bench’s decision not to force negotiation with a union on the facts of the
particular case. But she also notes that the award systemn is no longer the protection it

was at the time of Asahi and she accepts the analysis of Naughton, that the word

¥ Australasian Meat Industry Employees’ Union v Belandra Pty Lid (2003) 126 Industrial Reports 165-
239 {per North I}.

* Asahi Test Case, March 1995 - Asahi Diamond Industrial Australia Pty Lid v Automotive Food Metals
and Engineering Union (1995) 59 Industrial Reporis 385-429 (Full Bench, Australian Industrial Relations
Commission per O’Connor P; Ross and McIntyre VPP, McBean SDP; and McDonald ©), (For the earlier
single judge decision of Hodder C see: Automotive Food Meials and Engineering Union v Asahi Diamond
Industrial Australia Pty Ltd (Print L7818 (decision) and Print 7819 (order) — 19 December 1994.)
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‘negotiate’ does not necessarily mean the making of concessions. The present writer,
therefore, argues in favour of Naughton’s view that there should be a good faith
bargaining discretion vested in the Commission once more. It would be inappropriate to
exercise such a discretion in the circumstances that existed in Asahi, but it might be
appropriate to use the discretion in circumstances where the union was representative of
employees and it was the employer who was being unreasonable. Certainly, such
approach gives the Commission yet another discretion, but the Commissicn, dealing
directly with the parties at the hearing, is best situated to judge the parties’ conduct and

standing.

In closing the chapter, the present writer acknowledges the interesting
international study of Professor McCallum®® on trade union recognition. Obviously, the
present writer has found great worth in the views of Professor McCallum throughout this
thesis, but, with respect, the present writer argues that trade union recognition devices are
not necessary if s.170QK is re-introduced. From an outline of the American collective
bargaining system, it is suggested that recognition devices are complex, and can be
manipulated by employers, as well as being counter-productive of union goals. The
present writer also notes that attempts to avoid bargaining with unions are not always an
indicator of employer intransigence and perhaps could be a sign of the union, itself, being

unreascenable.

B Asahi Test Case, March 1995 - Asahi Diamond Industrial Australia Pty Lid v Automotive Food Metals
and Engineering Union (1995) 59 Industrial Reports 385-429 (Full Bench, Australian Industrial Relations
Commission per O’Connor P; Ross and Mcintyre VPP; McBean SDP; and McDonald C) at 422.
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In the penultimate chapter, Chapter Eight, the thesis examines the second great
area of structural change — the application of the no disadvantage test to AWAs and the
fact the test is administered by the Office of Employment Advocate, without any
necessary involvement of the Australia Industrial Relations Commission. It is argued that
this is a grave area of inadequacy in the operation of the test and one that is crying out for
reform. The OEA operates in circumstances of such secrecy that it is impossible to say
the test is applied fairly. That concem is developed by examining the OEA’s handling of
the GTS case.”’ There was a serious question as to whether the OEA adopted, as the
yardstick for the application of the test, an award that was easier for an employer to
satisfy. The fact that the OEA will not supply any reasons for its decision in this matter
and the fact that the OEA advises both employers and employees demonstrates the

ineptitude of the no disadvantage test in the context of AWAS,

Further compounding that problem is the legal position on AWA duress.
Currently, the common law definition of duress is applied to AWAs — there must be
illegitimate pressure on an employee to sign such an agreement before it can be set aside
at law. Consequently, any pressure stemming from the employee’s need for a pay cheque
is not to the point and employers can literally offer jobs on the basis of a ‘take it or leave
it" AWA, There are many cases where there is no actual individual bargaining for AWAs
at all — despite the mantra of employers that AWAs foster unique relationships with

workers that are inherently more productive than those governed by collective

% Ron McCallum “Trade Union Recognition and Anustralia’s Neo-Liberal Voluntary Laws” (2002) 57
Relations Industrielles 225-249 at 243-244,
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agreements. The legal justification for this stance is said to be that the no disadvantage
test, as applied to AWAs, is protection enough for workers. Clearly, having disparaged
the no disadvantage test as applied to AWAs, the present writer finds the law on AWA
duress untenable and the absence of individual bargaining (despite the frenetic arguments

in favor for individualism) invidious.

Chapter Eight, therefore, argues for extensive change to the AWA regime. The
OEA should be abolished and its work taken over by the Australian Industrial Relations
Commission. AWAs should be restricted in their availability to only high income earers
or those who demonstrate specific skills and duties in their work. These patties actually
are in a position where individual bargaining has immediate practical benefits and worth.
Such a stance still leaves to employers the prospect of having non-union agreements

under s.170LK.

Conclusion:

This thesis has argued in favour of the present hybrid system of Australian labour
law. The centrepiece of that system is the no disadvantage test. That test opens up the
flexibility to establish terms of employment applicable to a particular workplace. Yet it
also retains the ultimate protection for workers — the jurisdiction of the Australian
Industrial Relations Commission. That test is broad. Yet this is a strength — it allows for

innovation and, under the auspices of the Commission, establishes a meaningful safety

! Schanka v Employment National (Administration) Pty Ltd [1999] Federal Court Cases 1334 (per Moore
D). See also: Australian Municipal, Administrative, Clerical and Services Union and Global Telesales
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net. The main problem with the actual no disadvantage test is specific — it is the use of
awards as the benchmark for passing agreements. As awards are simplified and largely 10
years old, the benchmark should be changed to the previous agreement, taking into
account awards under the public interest if employers are financially troubled or to foster

innovation for non-monetary terms of employment.

The real problem with the current system is not the no disadvantage test per se,
but the systemic changes that accompany it under the Workplace Relations Act 1996.
The weakened position of trade unions under the act and the possibility that unions can
simply be ignored by employers may mean that AWAs can be used as a tool to
deunionise even against the wishes of workers and even in cases where unions are
responsible to their members. Consequently, the act should be amended to reintroduce
s170QK, with an amended definition of the word “negotiate”. Such would give the
Commission a good faith bargaining jurisdiction in the event representative unions were
being ignored. Even more importantly, there should be major statutory reform in relation
to AWAs. This would see their availability limited to high income workers and those in
specialist positions for whom individual bargaining has real meaning. Further, the Office
of Employment Advocate should be abolished and the Australian Industrial Relations

Commission substituted in its place.

This thesis has not been written on the flight of fancy of its author. The
Australian system has been the subject of legislative change from both major political

parties over the last 15 years, particularly. It is, therefore, a system in transition and the

(Australian Industrial Relations Commission per Whelan C, M Print Q 9177, 27 November 1998) 1-18.
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nature it should ultimately take is a scholarly priority. The ‘rock solid guarantee’ that
inspired both the writing of this thesis and the present regime was centred on the issue of
structural reform in the system. Itis to that question that this work is particularly aimed.
This thesis supports a system in which the Australian Industrial Relations Commission
retains a vibrant role through the no disadvantage test (and where trade unions are not an
irrelevancy). Ultimately, this doctorate embraces calls to cherish an institution that lay at
the heart of the foundation of this country before it is changed beyond recognition. Such
is flexible and, importantly, it is also fair. This call must be heeded if we are to be more
than just people living “a life of moral cowardice while all the time comforting ourselves
that we are nature’s rebels” — if we are to avoid becoming the sheep who are “docile until

slaughter...”
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